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The  People,  ex  rel.  Philo  S.  Curtis,  vs.  The  Common 
Council  of  the  City  of  Utica,  and  the  City  of 
Utioa. 

The  common  law  writ  of  certiorari  is  allowed,  and  the  remedy  sought  by  it 
granted,  in  the  discretion  of  the  court ;  and  where,  after  a  return  is  made  to 
such  writ,  the  court  is  satisfied,  upon  a  hearing,  that  the  writ  improvidently 
issued,  or  that  justice  and  equity,  or  a  regard  to  considerations  of  public 
policy  or  public  inconvenience,  require  such  a  decision  in  respect  to  it,  it  will 
dismiss  the  writ,  without  passing  upon  the  merits,  upon  the  particular  ques- 
tions raised,  or  designed  to  be  raised,  by  it,  for  review. 

The  common  council  of  a  city  passed  the  initiatory  resolutions  required  by  the 
charter  of  the  city,  directing  the  clerk  to  publish  notice  that  they  intended 
to  pave  a  street  specified  therein,  which  notice  was  duly  published.  Subse- 
quently, a  resolution  was  passed,  directing  the  clerk  to  publish  the  requisite 
notice  to  pave  such  street  with  wood  pavement;  which  notice  was  duly  pub- 
lished, and  stated  that  on  a  specified  day  final  action  would  bo  had  upon  the 
applications,  and  that  sealed  proposals  for  the  work  would  then  be  received, 
and  opened  and  considered.     A  plan  for  said  work,  with  specifications. 


10  CASES  IN  THE  SUPREME  COURT. 

The  People  v.  The  Common  Coimcil  of  Utica. 

therefor,  was  filed  in  the  city  clerk's  office.  On  the  day  named  in  the  notice, 
yarious  proposals  were  received  and  opened,  and  the  common  council  by  reso- 
lation  determined  that  the  proposal  of  a  company  therein  named  was  rea- 
sonable and  favorable ;  and  the  proceedings  were  further  continued  until  a 
subsequent  day,  when  an  ordinance  was  passed,  accepting  and  approving  of 
said  proposal,  and  directing  the  work  to  be  done,  according  to  the  plans 
and  specifications.  Held  that  this  was  such  a  final  adjudication  as  would 
warrant  the  allowance  and  retention  of  a  writ  of  certiorari  to  review  the  same. 

Where  upwards  of  two  years  had  elapsed  since  the  first  proceedings  required  by 
H  city  charter,  to  authorize  the  paving  of  a  street  were  initiated,  and  nearly 
two  years  since  the  final  ordinance  for  the  construction  of  said  work  and  the 
acceptance  of  the  proposals  therefor ;  and  a  superintendent  of  the  work  had 
been  appointed,  on  the  petition  of  the  relator  and  others ;  and  the  work  had 
been  completed,  and  an  assessment  for  the  expense  thereof  duly  made  and 
confirmed,  and  the  assessment  roll  delivered  to  the  city  treasurer,  for  collec- 
tion, and  more  than  one-half  the  amount  of  the  assessments  paid ;  it  w(u  held 
that  a  writ  of  certiorari  to  review  the  proceedings  of  the  common  council,  in 
respect  to  such  improvement,  ought  not  to  be  entertained. 

Held,  aUoy  that  if  any  irregularities,  or  any  informalities,  had  occurred  in  the 
proceedings  of  the  common  council  in  directing  said  work,  or  in  letting  the 
contract  for  its  construction,  after  the  lapse  of  time  that  had  intervened  since 
the  work  was  authorized,  it  would  be  unjust  and  unreasonable  to  review  said 
proceedings,  with  a  view  to  reverse  them  for  any  such  error. 

Heldy  further f  that  the  relator  and  others  in  whose  behalf  the  writ  was  sued 
out  having  lain  by  and  seen  the  work  constructed,  for  the  benefit  of  their 
property,  should  be  estopped  from  questioning  the  right  of  the  city  to  make 
such  improvement. 

The  common  council  of  a  city  are,  in  principle  and  in  fact,  nothing  more  than 
agents  of  the  property  owners,  in  making  improvements  in  the  streets ;  and 
when  the  property  owners  benefited  thereby  suffer  the  improvements  to  pro- 
ceed, and  be  completed,  without  remonstrance,  they  should  be  held  to  have 
affirmed  the  acts  of  their  agents,  in  constructing  such  work. 

As  In  other  cases  between  principal  and  agent,  where  the  trustees  of  public  or 
private  corporations  act  for  the  benefit  of  particular  individuals,  such  indi- 
viduals, if  they  seek  to  disaffirm  and  avoid  such  acts,  should  take  prompt 
steps  to  do  so,  or  they  will  be  held  to  have  affirmed  the  same. 

THIS  case  comes  before  the  court  upon  a  writ  of  cer- 
tiorari  returnable  at  the  present  term  of  this  court. 
The  return  to  said  writ  having  been  duly  made  and  filed, 
the  case  was  brought  on  for  argument,  upon  such  re- 
turn, the  particulars  of  which  appear  in  the  opinion  of 
the  court. 


ROCHESTER -APRIL,  1878.  H 


The  Ifeople  ».  The  Common  Council  of  Utica. 

Charles  Mason^  for  the  relator. 

1.  It  is  claimed  and  insisted  in  this  case,  that  the  com- 
mon council  cannot,  under  the  city  charter,  lay  a  Nichol- 
son pavement,  as  it  requires  the  use  of  a  patent,  and 
such  a  pavement  cannot  be  laid  by  any  one  except  the 
patentee,  or  some  one  who  has  purchased  the  right. 
The  power  conferred  upon  the  common  council  to  grade 
and  pave  streets  by  the  99th  section  of  the  city  charter, 
has  restrictions  placed  upon  its  exercise,  which  must  be 
observed,  or  these  proceedings  will  be  held  illegal,  and 
the  assessment  made  to  meet  the  expense,  also  held 
illegal.  This  99th  section  requires  that  prior  to  the 
passage  of  any  ordinance  for  such  purpose,,  it  shall 
cause  a  plan  and  accurate  specifications  of  the  work 
proposed  to  be  constructed,  to  be  prepared  and  filed 
with  the  city  clerk,  and  that  it  shall  then  cause  to  be 
published  in  the  official  newspapers,  the  said  specifica- 
tions, with  a  notice  that  on  a  certain  day,  at  least  eight 
days  from  the  first  publication  thereof,  the  common 
council  will  act  in  relation  to  its  construction ;  and  in 
the  meantime  sealed  proposals  for  constructing  the  work, 
with  bonds  for  the  faithful  performance  thereof,  will  be 
received  by  the  mayor.  Upon  the  day  mentioned  in  the 
notice,  the  mayor  shall,  in  the  presence  of  the  common 
council,  open  the  sealed  proposals  for  constructing  the 
work.  The  common  council  shall  then  determine  whose 
is  the  most  favorable  proposal.  It  may  then,  by  a  vote 
of  a  majority  of  its  members,  authorize  and  direct  the 
construction  of  the  proposed  work,  accept  the  most 
favorable  proposal,  and  direct  the  expense  thereof  to  be 
assessed  in  the  manner  hereinafter  stated,  unless,  at  the 
next  meeting  of  the  common  council,  one  or  more  of  the 
persons  liable  to  be  assessed  for  said  work,  shall  pro- 
pose, and  tender  bonds  therefor,  as  aforesaid,  to  do  the 
work  at  an  expense  of  at  least  fifteen  per  cent  less  than 
the  proposal  deemed  most  favorable,  in  which  case  the 
work  shall  be  let  to  the  person  or  persons  last  proposing ; 
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provided,  however,  that  all  of  said  propositions  are  not 
deemed  unreasonable.  These  requirements  cannot  be 
construed  as  directory  merely ;  they  are  imposed  as  a 
restriction  upon  the  exercise  of  the  power  conferred, 
and  for  the  benefit  and  security  of  the  tax-payer ;  and 
all  the  steps  required  by  the  charter  must  be  strictly 
complied  with.  {Hammelman  v.  Daws^  35  Cal,  441. 
Daughty  v.  Hitchcock^  Id,  512.  Nicholson  Pavem,  Co. 
V.  Painter^  Id.  699.  Hammelman  v.  Oliver^  34  id.  246. 
Lexington  v.  Headley^  5  Bush.  iKy.  R.']  508.  Walker 
V.  Potter^  18  Ohio^  86.  Dillon  on  Mun.  Corp.  p.  580, 
§  610.  Dolan  v.  The  Mayor  &c.  of  New  York^  4  Ahb.^ 
N.  8.,  397.  Maiter  of  Eager,  46  N.  Y.  100.  The  rule  of 
law  is  that  when  the  mode  of  contracting  is  specially  and 
plainly  prescribed  by  the  charter,  that  mode  is  exclusive 
and  must  be  pursued,  or  the  contract  will  not  bind  the 
corporation.  {Dillon  on  Mun.  Corp.  p.  368,  §  373, 
7iote%  and  case.  Heady.  Ins.  Co..  2  Cranch  U.  8. 127.) 
.In  the  latter  case  Chief  Justice  Marshall  says:  "The 
act  of  incorporation  is  to  them  an  enabling  act.  It  gives 
them  all  the  power  they  possess.  It  enables  them  to 
contract,  and  when  it  prescribes  to  them  a  mode  of  con- 
tracting, they  must  observe  that  mode,  or  the  instrument 
no  more  creates  a  contract  than  if  they  had  never  been 
incorporated." 

II.  The  common  council,  in  their  proceedings  to  let 
the  contract,  have  disregarded  the  city  charter  and  de- 
prived the  tax-payers  unlawfully  of  their  clear  rights, 
and  the  tax  to  pay  the  expense  was  illegally  imposed. 
{Dean  v.  Charlton,  23  Wis.  590.  Surges  v.  Jeffer- 
son, 7  Am.  Law  Reg.  574.  Wells  v.  Burnham,  21 
La.  An.  143.  Nicholson  Pavement  Co.  v.  Painter,  35 
Cal  699.  Zaltman^s  case,  20  id.  102.  Dillon  on 
Mun.  Corp.  p.  384,  note  2.  Dolan  v.  The  Mayor  <fcc. 
ofN.  Y.,  4  Abb.,  N.  8,  397.) 

III.  It  was  clearly  illegal  to  embrace  both  the  cobble- 
stone and  the  Nicholson  pavement  in  one  proposal,  and 
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to  let,  in  one  contract,  both  kinds  of  pavement,  as  it  pre- 
vented all  competition  in  laying  the  cobblestone  pavement 
as  well  as  the  Nicholson.  {Matter  of  Eager ^  46  N,  Y. 
100.  The  People  v.  Board  of  Imp.  of  Union  St  43  id.  227. ) 

IV.  It  is  a  principle  of  universal  acceptance  that 
municipal  corporations  can  levy  no  taxes,  general  or 
special,  upon  the  inhabitants  or  their  property,  unless 
the  power  be  plainly  and  unmistakably  conferred,  and 
the  burden  is  upon  the  coi^poration  to  show  the  grant, 
either  by  express  words  or  necessary  implication.  {Dil- 
lon on  Mun.  Corp.  p.  576,  §  605,  note  4,  and  cases  cited. ) 
The  rule  is  well  settled,  that  the  statute  conferring  the 
power  of  taxation  upon  municipal  corporations  must  be 
strictly  construed,  and  that  as  to  local  assessments,  the 
statute  must  be  strictly  followed  in  all  its  requirements. 
{Scammon  v.  Chicago^  40  III.  146.  Dillon  on  Mun. 
Corp.  p.  676,  §  605 ;  note  4,  on  p.  677.) 

V.  It  is  the  duty  of  the  board  first  to  make  and  file  the 
plans  and  specifications  of  the  work  required  to  be  done, 
so  that  those  desiring  to  contract  therefor  can  understand- 
ingly  make  offers  for  its  performance.  This  plan  and 
specifications  must  be  adopted  and  filed  before  they  pub- 
lish for  the  proposals,  and  they  must  let  the  contract  for 
the  pavement  according  to  the  plan  and  specifications 
thus  adopted.  {TJie  People  v.  Board  of  Imp.  of  Union 
St.,  48  N.  Y.  227.) 

VI.  It  was  not  lawful  for  the  common  council  to  leave 
the  kind  of  pavement  open,  whether  it  should  be  Nichol- 
son, Miller,  Ballard  or  other  wood  pavement.  {The 
People  V.  Board  of  Imp.  of  Union  St.,  43  JV.  Y. 
227.)  And  the  board  clearly  had  no  power  to  award 
any  contract  upon  offers  received  under  such  a  notice  as 
was  published  in  the  official  papers. 

VII.  The  point  raised  and  taken  by  the  defendants, 
that  the  relator  should  not  have  the  benefit  of  this  writ, 
because  he  did  interpose  and  file  his  bill  in  equity,  and 
enjoin  the  defendants  from  laying  this  pavement,  is  not 
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entitled  to  any  consideration  before  this  court.  It  is  an 
argument  which  these  defendants  cannot  be  permitted 
to  urge  here.  It  is  nothing  less  than  saying,  you 
should  have  enjoined  and  prevented  us  by  the  strong 
arm  of  a  court  of  equity  from  doing  these  illegal  acts ; 
as  you  did  not,  our  illegalities  should  be  approved. 

VIII.  We  could  not  obtain  this  writ,  and  were  not  enti- 
tled to  it,  until  the  common  council  had  gone  through 
with  their  proceedings  and  actually  levied  the  tax.  ( The 
People  V.  Sups,  of  Livingston,  43  Barb.  242,  238.  20 
Bow.  Pr,  167.   ^  Wend.  213.    26  Barb.  437.   30  John.  80.) 

F.  Kernan,  for  the  respondents. 

1.  Upon  the  facts  of  this  case,  the  court  should  not 
review  or  reverse  the  ordinance  and  assessment  of  the 
common  council,  but  should  quash  the  writ  and  dismiss 
the  proceeding.  1.  A  common  law  certiorari  to  review 
prdceedings  like  those  in  question  is  not  a  matter  of 
right;  and  it  is  well  settled  that  the  court  may  and 
should,  after  a  return  and  upon  a  hearing  on  the  merits, 
under  certain  circumstances,  decline  to  review  the  acts 
of  the  inferior  tribunal  and  quash  the  writ.  ( The  People 
V.  Sup.  of  Allegany,  15  Wend.  198,  203,  206,  210,  211. 
ElmenderfY.  The  Mayor  <6c.,  26  id.  693,  696.  The  Peo- 
ple Y.  The  Mayor,  2  Hill,  9,  12,  14.  The  People  v.  The 
Mayor,  6  Barb.  44,  49.  The  People  v.  Stilwell,  19 
iV^.  T.  831.)  2.  The  facts  disclosed  by  the  return  to  the 
writ  bring  the  case  at  bar  fuUy  within  the  adjudged 
cases  wherein  the  court  refused  to  review  the  proceed- 
ings below,  and  quashed  the  writ.  {See  1  Hill,  9,  11- 
14;  15  Wend.  198,  203,  206,  &c.,'  25  id.  693,  695,  696; 
6  Barb.  44,  49,  50.)  In  making  improvements  of  this 
character,  the  common  council  acts  on  behalf  of  the 
property  owners,  as  well  as  the  public.  The  work  is  to 
be  done  at  the  expense  of  the  owners  of  property  front- 
ing on  the  portion  of  the  street  paved,  and  the  work  is 
done  at  their  expense  solely.    (Charter  of  Utica^  Laws 
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1862,  i?.  28 ;  i?.  68,  §  99 ;  Laws  of  1870,  p.  90 ;  p.  96,  § 
14.  ButU  v.  The  City  of  Ulwa,  18  JV.  Y.  442.)  The 
council  contracted  for  the  doing  of  the  work,  and  the 
contractors,  during  ]871  and  1872,  till  about  the  first  of 
October,  proceeded  with  and  completed  the  work. 
During  all  this  time  there  was  no  objection  to,  or  effort 
to  prevent,  the  work.  On  the  contrary,  the  relators 
selected,  and  had  the  council  appoint,  a  person  named 
by  them  to  superintend  the  work.  During  Octo*ber, 
1872,  the  exi)ense  of  the  improvement  was  adjusted  and 
assessed,  and  on  the  15th  of  November  the  assessment 
was  confirmed  and  delivered  to  the  ti*easurer  for  collec- 
tion. The  treasurer  gave  the  notice  required  by  the 
charter,  (§§  50,  97,)  and  during  thirty  days  he  received 
all  sums  paid,  which  amounted  to  over  one-half  of  the 
assessment.  He  then  delivered  the  warrant  to  the  col- 
lector. (Charter^  §§  51,  97.)  It  was  not  till  after  all  this 
had  been  done  and  suffered  that  the  relators  asked  the 
court  to  interfere.  3.  Within  the  principles  governing 
proceedings  of  this  character,  the  relators  are  not  enti- 
tled to  any  relief  by  certiorari.  {See  authorities  on 
poiid  /,  supra.)  "Even  if  the  party  has  no  remedy, 
except  by  certiorari,  it  does  not  follow  that  the  court 
must  allow  it,  for  there  may  be  considerations  of  public 
interest  outweighing  the  importance  of  correcting  the 
error  complained  of."  (2  Hill^  10,  11.)  In  this  case 
the  court  say,  {2BtU^p.  12:)  ''There  are,  I  think,  few 
if  any  cases  where  an  ordinance  or  assessment  for  con- 
structing a  common  sewer,  or  making  any  other  city 
improvement,  should  be  moved  into  this  court  by  cer- 
tiorari. *  *  *  Great  public  inconvenience  must 
necessarily  ensue  if  we  attempt  in  this  way  to  review 
assessments  for  city  improvements,  which  are  not  un- 
frequently  as  extensive  in  their  influence  as  assessments 
for  county  taxes."  If  the  writ  has  been  improperly 
allowed,  it  is  not  too  late  to  correct  the  error  after  a 
return  and  hearing  on  the  merits."    (2  Hilly  12,  14. 
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15  Wend.  198.  1  IIlll,  195,  200.)  A  certiorari  should 
not  be  granted  to  review  an  assessment  after  delay  in 
applying  for  it  till  after  the  work  has  been  completed 
and  the  tax  partially  collected.  (25  Wend.  693,  695, 
696.)  4.  The  relators  should  have  sought  the  relief 
afforded  by  this  writ  before  the  work  was  entered  upon 
by  the  contractor.  There  was  ample  time  and  oppor- 
tunity for  them  to  have  done  so.  The  improvement 
has  been  completed  at  a  large  expense,  and  the  property 
of  those  assessed  has  been  thereby  enhanced  in  value. 
A  large  number  of  the  property  owners  have  paid  their 
assessments.  A  few,  comparatively,  now  ask  the  court 
to  annul  the  ordinance  and  assessment  for  the  work. 
Unless  the  balance  of  the  assessment  is  collected,  the 
city  has  no  authority  to  raise  the  money  and  pay  the 
contractors.  Even  had  the  city  authority  to  raise  the 
money  by  a  general  tax,  it  would  be  unjust  to  the  other 
tax  payers.  The  relators  could  have  invoked  the  aid 
of  the  court  before  the  work  was  commenced.  They  lie 
by  until  their  property  is  benefited  by  the  expenditure, 
and  until  after  a  large  proportion  of  their  neighbors 
have  paid  their  assessments,  and  now  ask  the  court  by 
certiorari  to  relieve  them  from  paying  their  fair  propor- 
tion of  that  e:xpenditure.  The  court  should  not  now 
entertain  this  proceeding.  There  is  no  question  but 
that  the  pavement  constructed  was  suitable,  or  that  it 
was  not  well  constructed  and  at  a  reasonable  price. 
6.  There  can  be  no  question  but  that  the  council  had 
jurisdiction  over  the  street,  and  to  cause  it  to  be  paved. 
{Laws  of  1862,  p.  68,  §  99.  OriffiTial  Charter,  Laws 
of  1832,  pp.  17,  30,  §  48.  Amended  Charter,  Laws 
0/1849,  pp.  249,  266,  §  66.) 

II.  The  only  question  before  the  court,  on  the  merits, 
is,  did  the  common  council  keep  within  the  limits  of 
the  jurisdiction  conferred  upon  it.     (2  Hill,  9,  11.     15 

Wend.  203,  per  Bronson,  J.) 

III.  The  council  had  authority  to  cause  the  street  in 
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question  to  be  paved.  1.  The  charter  declares  that "  the 
common  council  shall  have  power  to  cause  any  street, 
highway,  lane  or  alley,  in  said  city,  to  be  graded,  lev- 
eled, paved,  or  repaved.*'  {Laws  of  1862,  p.  68,  §  99. 
See  Original  Charter^  Laws  of  1832,  pp.  17,  30,  §  48 ; 
Ameiided  Charter ^  Laws  of  1849,  pp.  249,  266,  §  66.) 

2.  The  return  shows  that  the  portion  of  the  street  paved 
was  and  is  a  highway  or  street  in  and  of  the  city,  and 
subject  to  the  control  and  jurisdiction  of  the  common 
council.  The  legislature  has  granted  to  the  common 
council  express  power  to  cause  "any  street  or  highway 
in  said  city"  to  be  paved.  Surely  it  has  power  to  pave 
the  locus  in  quo^  which  has  been  a  highway  since  1794, 
and  has  been  one  of  the  main  streets  or  highways  of 
the  city  ever  since  it  was  incorporated,  in  1832.  {Act 
of  March  22,  1794,  3  Qreeal.  Laws,  p.  123,  §§1,  2,  6.) 

3.  Conceding  (which  we  do  not)  that  this  part  of  the 
street  is  claimed  by  a  plank  or  turnpike  road  company 
as  part  of  its  road,  for  the  purpose  of  exacting  tolls 
of  those  who  travel  beyond  the  city  limits,  this  does  not 
invalidate  the  assessment. 

IV.  The  council  did  not  decide  or  contract  for  the 
construction  of  a  pavement  as  to  which  or  any  part  of 
which  there  could  not  be  competition.  The  council 
asked  proposals  for  the  construction  of  a  pavement 
partly  of  wood  and  partly  of  cobblestone.  Five  pro- 
I)08als  were  received,  two  of  which  were  for  "improved 
Nicholson  pavement"  and  cobblestone.  The  council 
accepted  the  one  of  these  two  made  by  the  American 
Nicholson  Pavement  Company. 

V.  Conceding  that  the  right  to  construct  the  improved 
Nicholson  pavement  was  patented,  and  the  exclusive  prop- 
erty of  the  Nicholson  Pavement  Company,  the  ordinance 
and  assessment  are  not  void  or  illegal.  It  is  not  true  that 
under  charters  requiring  necessary  articles  to  be  procured 
from  the  lowest  bidder,  that  the  city  authorities  cannot 
accept  a  bid  or  proposal  for  a  patented  article.    {May- 
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nard  v.  The  Mayor  of  Uiica,  decided  in  1869,  MS.  op. 
of  Morgan^  J.  Astor  v.  The  Mayor  &c.  of  New  York^ 
and  Dolan  v.  The  same^  General  Term  decision^  op.  per 
Ingraham^  J".,  MS,  Hobart  v.  The  City  of  Detroit^  7 
Am.  Law  Register ^  N.  S.^p.  741.)  2.  All  that  a  reason- 
able construction  of  such  charters  requires  is,  that  the 
city  authorities  shall  give  notice  for  bids  or  proposals 
for  the  article  or  work  needed,  and  accept  the  lowest 
reasonable  proposal  or  bid  for  the  proper*  article, 
whether  it  be  patented  or  not.  Otherwise,  cities  cannot 
procure  a  patented  mower  for  parks,  or  a  patented 
hydrant,  or  a  fire  engine,  or  pavement,  or  sidewalk, 
however  advantageous  the  dame  would  be  to  the  city. 
As  a  rule,  there  are  numbers  of  patented  articles  of 
each  kind,  and  there  wiU  be  abundant  competition. 
There  should  not  be  a  constraotion  of  such  provisions 
which  will  prevent  cities  from  having  the  benefits  of 
inventions  and  improvements. 

VI.  But  the  charter  of  Utica  does  not  prescribe  that 
the  paving  shall  be  let  to  the  lowest  bidder,  or  that  the 
lowest  proposal  shall  be  acccepted.  The  council  is  to 
determine  whose  is  the  most  favorable  proposal ;  and 
"it  may  then  direct  the  construction  of  the  proposed 
work,"  &c.  {Charter y  §  99.)  The  council  is  not  pro- 
hibited from  causing  a  patented  pavement  to  be  con- 
structed. It  may  do  so.  The  charter  is  to  have  a  rea- 
sonable construction;  and  under  any  fair,  reasonable 
construction  of  the  charter,  and  the  procceedings  of  the 
council,  the  assessment  is  valid. 

By  the  Courtj  E.  Darwin  Smith,  J.  It  appears  from 
the  return  of  the  respondents  in  this  proceeding,  that 
on  the  14th  day  of  April,  1871,  the  common  council  of 
the  city  of  Utica  passed  the  initiatory  resolutions  re- 
quired by  the  charter  of  said  city,  directing  their  clerk 
to  publish  notice  that  they  intended  to  cause  the  paving 
of  Gtenesee  street  from  the  termination  of  the  pavement 
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near  Oneida  square,  to  the  southerly  line  of  the  city, 
and  that  action  would  be  had  thereon  April  28,  1871. 
That  the  notice  therein  directed  was  subsequently  pub- 
lished in  the  official  pai)ers  of  said  city,  from  April  26 
to  May  6,  1871,  once  in  each  week,  in  which  the  day  for 
action  on  such  improvement  was  fixed  at  May  12th ; 
and  such  proceedings  were  continued  till  the  9th  day  of 
June,  1871,  when  a  resolution  was  dxdy  passed  direct- 
ing the  clerk  to  publish  the  requisite  notice  to  pave 
such  street  with  Nicholson,  Miller,  or  other  wood  pave- 
ment, and  with  cobblestones  on  the  outer  side,  as  sub- 
sequently done.  That,  pursuant  to  such  resolution, 
notice  was  duly  published  in  the  official  papers  of  the 
city,  stating  that  applications  were  pending  before  the 
common  council  for  the  construction  of  such  work, 
specifying  the  kind  and  character  of  the  pavement,  and 
that  final  action  thereon  would  be  had  by  said  council 
on  the  23d  day  of  June,  1871,  and  that  sealed  proposals 
for  the  said  work  would  then  be  received,  and  up  to  that 
time,  and  be  then  opened  and  considered.  That  on  the 
14th  day  of  June  a  plan  for  said  work,  with  specifica- 
tions therefor,  was  filed  in  the  city  clerk's  office.  On 
the  23d  day  of  June  various  proposals  were  received 
and  opened,  and  the  common  council,  by  resolution, 
determined  that  the  proposal  of  the  American  Nicholson 
Pavement  Company  was  reasonable  and  favorable ;  and 
the  proceedings  were  further  continued  till  the  30th  day 
of  June,  1871,  when  an  ordinance  accepting  and  approv- 
ing of  said  prox)osal,  and  for  the  construction  of  such 
pavement  in  accordance  therewith,  was  duly  passed. 
Said  ordinance  accepts  the  proposal  aforesaid,  and  pro- 
vides that  said  work  be  commenced  on  or  before  the 
20th  day  of  July,  1871,  and  be  completed  on  or  before 
August  10,  1872.  And  it  appears  from  exhibits  an- 
nexed to  the  return  of  the  respondents  that  said  work 
was  inspected,  accepted  and  approved  by  the  superin- 
tendent of  such  work,  appointed  by  the  city,  on  the  27th 
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of  September,  1872,  and  by  the  city  surveyor  at  the 
same  date.  From  these  facts  it  appears  that  the  defini- 
tive and  final  ordinance  of  the  common  council  for  the 
construction  of  such  work  was  passed  on  the  30th  day 
of  June,  1871.  This  ordinance  accepted  the  proposition 
of  the  American  Nicholson  Pavement  Company  for  the 
construction  of  such  work,  and  directed  such  work  to 
be  done  according  to  the  plans  and  specification,  then  on 
file  in  the  city  clerk's  office,  and  those  filed  by  said 
company.  This  was,  and  is,  such  a  final  adjudication 
as  wUl  warrant  the  allowance  and  retention  of  a  writ  of 
certiorari  to  review  the  same  within  the  cases  of  The 
People  V.  Sups,  of  Idvingston^  (26  Barb.  118 ;)  Lynde 
V.  Nohle^  (20  John.  80,)  and  TJie  People  y.  Peahody^  (26 
Barb.  437.)  At  the  close  of  the  present  term  of  this 
court,  upwards  of  two  years  will  have  elapsed  since  the 
first  proceedings  required  by  the  charter  to  authorize 
the  making  of  the  said  improvement  were  initiated  by 
the  common  council,  and  two  years — within  sixty  days — 
since  the  final  ordinance  for  the  construction  of  said 
work  and  the  acceptance  of  the  proposals  therefor  were 
passed,  as  above  stated.  These  proceedings  must  have 
been  well  known  to  the  relator,  and  to  the  other  prop- 
erty owners  on  Gtenesee  street,  in  whose  behalf  the  writ 
of  certiorari  issued  in  this  caused  as  well  as  his  own,  was 
sued  out  and  prosecuted.  The  return  further  states  and' 
shows  that  a  petition  was  presented  to  said  common 
council,  at  its  meeting  on  the  14th  of  July,  1871,  signed 
by  said  relator,  and  most  of  the  persons  so  named  in 
said  writ,  asking  for  the  appointment  of  a  person  therein 
named  as  ^'superintendent  of  the  GFenesee  street  pav- 
ing, "who,  in  accordance  with  such  petition,  was  duly 
appointed  for  that  purpose,  at  the  next  meeting  of  the 
common  council,  held  on  the  21st  of  July.  The  certio- 
rari, in  this  proceeding,  was  allowed  upon  the  return  of 
an  order  to  show  cause,  which  the  papers  before  us 
show  was  granted  on  the  9th  day  of  January,  1873.    In 
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the  meantime,  the  work  of  said  improvement  had  been 
Gonstracted  and  completed,  and  an  assessment  for  the 
exi>ense  thereof  duly  made  and  confirmed,  and  the  as- 
sessment roll  delivered  to  the  treasurer  of  the  city,  for 
collection,  and  more  than  one-half  of  the  amount  thereof 
duly  paid  to  him  thereupon.  In  view  of  these  facts,  it 
seems  to  us  quite  clear,  that  the  w^t  of  certiorari  issued 
in  this  cause  ought  not  to  be  entertained  for  the  review 
of  the  proceedings  of  the  common  council  in  resi)ect  to 
this  improvement  If  any  irregularities,  or  any  infor- 
malities, occurred  in  the  proceedings  of  the  common 
council  in  directing  said  work,  or  letting  the  contract 
for  its  construction,  we  are  of  the  opinion  that  after  the 
lapse  of  the  time  that  has  intervened  since  the  said  work 
was  authorized,  it  would  be  unjust  and  unreasonable  to 
review  said  proceedings  with  the  view  to  reverse  them 
for  any  such  error.  The  relator,  and  those  in  whose 
behalf,  as  well  as  his,  the  writ  was  sued  out,  have  lain 
by  and  seen  the  work  constructed  upon  their  street^  for 
the  benefit  of  their  property,  and  should  be  estopped 
from  questioning  the  right  of  the  city  to  make  such  im- 
provement, in  analogy  to  the  rule  in  equity,  that  when 
a  party  lies  by  and  sees  another  make  valuable  erec- 
tions and  improvements  on  his  land,  supposing  he  ife 
making  them  upon  his  own  land,  he  shall  be  estopped 
■from  afterwards  setting  up  his  title  to  the  land  so  im- 
proved. The  common  council  are,  in  principle  and  in 
fact,  nothing  more  than  agente  of  the  property  owners 
in  cities,  in  making  such  improvemente  ;  and  when  the 
property  owners  benefited  thereby  suffer  the  improve- 
mente to  proceed  and  be  completed,  they  should  be  held 
to  have  afBrmed  the  acte  of  their  agente  in  constructing 
such  work.  As  in  other  cases  between  principal  and 
agent,  where  the  trustees  of  public  oy  private  corpora- 
tions act  for  the  benefit  of  particular  individuals,  such 
individuals,  if  they  seek  to  disaffirm  and  avoid  such 
acte,  should  take  prompt  steps  to  do  so,  or  they  will  be 
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held  to  have  affirmed  the  same.  {Story  v.  FuTToan^  25 
N.  Y.  230.)  The  common  law  writ  of  certiorari  is  al- 
lowed, and  the  remedy  sought  by  it  granted,  in  the  dis- 
cretion of  the  court.  (2  HiU,  28.  21  Barh.  656.)  And 
where,  after  a  return  is  made  to  such  writ,  the  court  is 
satisfied,  upon  a  hearing,  that  the  writ  improvidently 
issued,  or  that  justice  and  equity,  or  a  regard  to  con- 
siderations of  public  policy,  or  public  inconvenience, 
require  such  a  decision  in  respect  to  it,  they  will  dismiss 
the  writ  without  passing  upon  the  merits,  upon  the  par- 
ticular questions  raised  or  designed  to  be  raised  by  it, 
for  review.  {The  People  v.  miweU,  19 N.  Y.  531.)  In 
The  People  v.  Sups,  of  Allegany ^  (15  Wend.  198,)  and 
in  The  People  v.  The  Mayor  of  New  York,  (2  HiU,  9,) 
and  in  many  other  cases,  the  courts  have  quashed  the 
writ,  in  like  cases. 

In  accordance  with  these  views,  the  writ  of  certiorari 
in  this  case  should  be  quashed,  with  costs  to  the  re- 
spondents. 

[FovETH  Djcpartmsnt,  Gbnsral  Te&m,  at  Rochester,  April  1,  1878.    MvX- 
Mm,  TaHcoU  and  E,  D.  Smith,  Justices.] 


-»••- 


MoREY  VS.  Webb  and  others. 

Although  an  agent  employed  to  purchase  property  is  authorized,  hy  his  prin- 
cipals to  purchase  for  cash,  only,  and  is  famished  ¥rith  8u£Scient  funds  for 
that  purpose;  yet  if  he  purchases  property  for  his  principals,  and  transmits 
it  to  them,  leaving  a  part  of  the  price  unpaid,  and  appropriates  such  funds  to 
his  own  use,  the  vendor  may  recover  of  the  principals  the  balance  of  pur^ 
chase  money  unpaid;  where  it  appears  that  the  vendor  did  not  give  credit 
to  the  agent,  nor  was  any  credit  stipulated  for,  contemplated  or  given,  in  ex- 
press terms,  at  any  time,  or  intended  to  be  g^ven,  to  the  principals,  yet  that, 
by  the  usual  course  of  dealings  between  them,  for  a  considerable  period,  the 
vendor  had  been  in  the  habit,  when  the  several  parcels  of  a  lot  were  large 
and  heavy,  and  could  not  all  be  conveniently  delivered  at  the  same  time 
of  delivering  cheese  purchased  of  him  by  such  agent,  at  the  railroad  depots 
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inarked  and  oonsigDod  to  the  principals,  before  the  price  was,  or  could  be 
conveniently  ascertained,  and  before  payment  was  actually  made,  and  that 
the  principals  were  aware  of,  and  acquiesced  in,  that  course  of  dealing.  Under 
such  circumstances,  if  the  jury  are  satisfied  that  the  purchasers  knew  that 
cheese  was  thus  delivered  before  actual  payment  of  the  price,  and  acquiesced 
in  that  course  of  business,  they  will  be  warranted  in  finding  that^  to  that 
extent  at  least,  the  agent  had  implied  authority  to  purchase  on  credit,  for 
the  account  of  his  principals.  And  if  they  find  that  upon  a  purchase  of 
cheese  by  such  agent,  for  his  principals,  the  vendor,  in  accordance  with  the 
course  of  business  and  dealing  long  practised,  and  known  and  recognized  by 
the  principals,  parted  with  the  possession  of  the  property  upon  the  faith  and 
credit  that  the  principals  would  pay  for  it,  through  such  agent,  immediately, 
or  within  a  day  or  two  thereafter,  this  will  justify  a  verdict  in  favor  of  the 
vendor,  against  the  principals,  for  the  unpaid  purchase  money. 

THIS  is  an  appeal  from  a  jadgment  rendered  npon  a 
verdict  at  the  circuit. 
The  action  was  brought  to  recover  for  a  quantity  of 
cheese,  sold  to  the  defendants  through  the  agency  of 
one  Chapman.  The  proofs  showed  that  the  defendants, 
being  merchants,  residing  and  doing  business  in  the 
city  of  New  York,  employed  said  Chapman,  who  re- 
sided at  Utica,  to  purchase  at  Herkimer  and  its  vicinity, 
and  send  to  them,  cheese,  in  the  years  1868,  1869  and 
1870,  and  that  he  in  those  years  purchased  for  them,  of 
different  persons,  and  sent  to  them,  by  railroad,  large 
quantities  of  cheese.  Chapman  was  employed  to  select 
and  purchase  the  cheese,  was  furnished  with  funds  to 
pay  for  the  same,  or  credit  on  some  of  the  banks  at 
Utica,  whereby  he  could  pay  for  such  cheese  on  de- 
livery. He  had.  no  express  authority  to  purchase  upon 
credit,  and  was  not  expected  to  do  so,  but  was  instructed 
to  pay  cash  upon  all  purchases,  which  was  to  be  fur- 
nished upon  his  advice  of  the  amount  needed,  at  all 
times,  if  he  was  not  at  the  time  in  funds.  This  course 
of  business  continued  till  in  the  summer  of  1870,  when 
he  made  purchase  of  three  lots  of  cheese  from  the  plain- 
tiff, on  the  27th  of  June  and  the  9th  and  16th  of  August, 
resi)ectively ;  upon  which,  part  of  the  purchase  money 
was  unpaid,  and  for  which  this  action  was  brought 
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The  cause  was  tried  at  the  Herkimer  circuit,  in  Decem- 
ber, 1871,  when  the  plaintiff  recovered  a  verdict  of 
$4,121.67^  upon  which  a  judgment  was  duly  entered  up. 
From  that  judgment  the  defendant  appealed. 

JSarl  A  Smithy  for  the  appellants. 

F.  KernaUj  for  the  respondent. 

By  the  Court^^.  Darwin  Smith,  J.  The  practical 
question  involved  in  the  decision  of  this  case  is,  which  of 
two  innocent  parties  shall  suffer  for  the  wrong  or  default 
of  a  third  person.  The  plaintiff  sold  his  cheese  to  the 
defendant  through  the  agency  of  Chapman,  and  has  not 
received  payment  therefor.  The  defendants  furnished 
their  agent.  Chapman,  with  the  funds  to  make  such 
payment,  which  he  misapplied  to  his  own  use,  or 
misappropriated. 

The  case,  upon  a  large  mass  of  testimony  and  docu- 
mentary evidence,  was  submitted  to  the  jury,  and  their 
verdict  for  the  plaintiff  affirms  the  principles  of  the 
charge  of  the  circuit  judge ;  exceptions  to  which,  pre- 
sent the  only  points  made  for  our  consideration. 

It  is  quite  clear,  I  think,  from  the  evidence  in  the  case, 
that  Chapman  was  the  agent  of  the  defendants  for  the 
purchase  of  cheese,  at  Herkimer,  acting  under  limited 
and  circumscribed  powers.  He  was  to  make  the  con- 
tract of  purchase  when  directed  to  do  so  by  the  defen- 
dants, exercising  his  judgment  in  respect  to  the  quality 
of  the  cheese,  which  he  was  to  inspect.  He  was  to  ap- 
prise the  defendants  of  the  purchase,  when  made,  was 
to  see  to  the  shipping  and  invoice  of  the  cheese  at  the 
i-ailroad  depot,  and  pay  for  the  same  with  the  funds 
furnished  him  for  that  purpose.  He  had  no  authority  to 
purchase  cheese  upon  credit.  The  transactions  between 
the  parties,  in  resi)ect  to  the  large  quantity  of  cheese 
sold  to  the  defendants  through  Chapman's  agency,  in 
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the  years  1868,  1869  and  1870,  were  all,  on  both  sides, 
considered  and  intended  to  be  sales  and  purchases  for 
cash.  No  credit  was  stipulated  for,  contemplated,  or 
given  in  express  terms,  at  any  time,  or  intended  to  be 
given.  The  course  of  the  business  and  dealings,  in 
respect  to  the  cheese,  seems  to  have  been  that  the  cheese 
was  exl^mined  and  purchased  by  Chapman  at  the  cheese 
factory  of  the  plaintiff  at  Newport,  a  distance  of  twelve 
miles,  or  so,  from  Herkimer.  It  was  weighed  at  the 
factory,  and  marked  there,  by  the  plaintiffs'  agents,  with 
the  name  of  the  defendants'  firm  imprinted  on  the  boxes, 
with  a  brand  furnished  the  plaintiff  for  that  purpose, 
by  Chapman.  The  boxes  were  then  by  the  plaintiff 
transported  to  and  delivered  at  the  railroad  depot  of 
the  New  York  Central  railroad  at  Herkimer,  where 
they  were  invoiced,  consigned  and  shipped  to  the  defen- 
dants in  New  York,  and  paid  for  by  Chapman.  This 
was  the  general  course  of  business,  and  this  was  the 
course  in  respect  to  the  three  lots  of  cheese  in  contro- 
versy in  this  suit.  While  there  was  thus  no  stipulation 
for  credit  in  any  case,  yet  as  the  parcels  of  cheese  were 
more  or  less  large  and  heavy,  and  might  not  aU  be  de- 
livered at  the  depot  at  the  same  time,  and  the  price,  in 
many  cases,  was  not  fixed  at  the  factory,  but  was  to  be 
fixed  by  reference  to  sales  made  at  Littie'Falls  on  the 
previous  Monday,  and  as  some  little  delay  was  unavoid- 
ably incident  to  the  transporting,  handling,  receiving 
and  shipping  the  several  lots  of  cheese,  and  such  cheese 
might  be,  and  in  many  cases  actually  was  shipped  to 
the  defendants  before  the  price  was  or  could  be  con- 
veniently ascertained  or  paid — ^although  Chapman  was, 
or  immediately  upon  notice  of  this  purchase  would 
be,  placed,  by  the  defendants,  generally,  in  funds  to 
make  such  payment  promptiy  upon  delivery  of  the 
cheese — ^the  question  arises,  and  it  is  reaUy  all  the  ques- 
tion in  the  case,  at  whose  risk  was  this  delay  in  making 
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payment^  and  who  was  responsible  for  the  fidelity  of 
Chapman  in  making  snch  x>ayment. 

The  case  was  pnt  to  the  jniy  upon  the  proposition 
that  to  this  extent  an  authority  to  purchase  on  credit — 
that  is,  credit  and  trust  that  x>ayment  would  be  made 
according  to  custom  and  usage,  in  respect  to  sales  for 
cash  of  heavy  articles,  might  be  implied.  The  learned 
judge,  at  the  circuit,  charged  as  follows :  "If  you  come 
to  the  conclusion,  upon  the  evidence,  that  it  was  an 
ordinary  and  usual  course  of  dealing  for  the  plaintiff  to 
deliver  his  cheese,  the  cheese  selected  by  Chapman  as 
the  agent  of  the  defendants,  at  the  railroad  depot 
marked  and  consigned  to  them;  if  you  are  satisfied, 
also,  that  the  defendants  knew  that  the  cheese  was 
thus  delivered  before  payment  was  actually  made,  and 
acquiesced  in  that  course  of  business ;  then  you  will  be 
warranted  in  finding  that  to  that  extent  at  least,  Chap- 
man had  an  implied  authority  to  purchase  on  credit  for 
the  account  of  the  defendants,  because  manifestly  for 
the  interval  of  time  that  elapsed  after  the  plaintiff  thus 
parted  with  the  possession  of  his  property,  and  before 
he  was  actually  put  in  funds,  he  rested  upon  the  faith 
and  credit  that  the  principals  of  Chapman  would  pay 
him  for  the  property,  and  so  the  defendants  themselves 
understood  it,  provided  they  were  aware  of  this  course 
of  business  and  acquiesced  in  it." 

This  proposition  embraces  the  point  upon  which  the 
case  was  submitted  to  the  jury.  It  was  enlarged,  illus- 
trated and  amplified,  but  in  substance  it  states  the 
ground  upon  which  the  jury  were  advised  that  a  verdict  . 
might  be  found  for  the  plaintiff,  and  the  only  ground 
upon  which  such  a  verdict  could  be  found  and  sustained. 

The  circuit  judge  expressly  instructed  the  jury  that  if 
the  plaintiff  gave  credit  to  Chapman  for  the  cheese,  he 
could  not  recover. 

The  jury  have,  in  effect,  found  that  the  plaintiff  de- 
livered the  cheese  in  question  at  the  Central  railroad 
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depot  npon  a  contract  of  purchase  made  by  Chapman 
for  the  defendants ;  that  said  cheese  was  so  delivered, 
consigned  to  the  defendants  in  accordance  with  the 
course  of  business  and  dealing  in  respect  to  the  sale  and 
delivery  of  cheese,  long  practised,  known  and  recog- 
nized by  the  defendants,  and  that  he  parted  with  the 
I)ossession  of  it  upon  the  faith  and  credit  that  the  defen- 
dants would  pay  for  it,  and  in  expectation  that  they 
would  be  immediately  paid,  that  is,  within  a  day  or 
so  thereafter,  by  Chapman  as  agent  for  the  defendants, 
according  to  the  course  and  practice  theretofore  pursued. 
I  do  not  see  why,  upon  the  whole  case,  the  same  was 
not  fairly  presented  to  the  jury,  and  upon  correct  prin- 
ciples, and  do  not  think  any  substantial  error  was  com- 
mitted by  the  judge  in  his  charge  to  the  jury. 
The  judgment  should  therefore  be  aflirme^. 

Judgment  aflBrmed. 

[FouBTH  DiPAEnoDfT,  GzKXKAL  Tbrm,  at  Rochester,  April  1, 1878.    MuUin, 
TaleoU  and  JSl  D.  Smith,  Justices.] 


Hall  w.  Olkey. 

The  pleadings  relate  to  the  time  of  the  commencement  of  the  action.  Evidence 
of  hcta  transpiring,  or  of  a  defence,  in  whole  or  in  part,  occnrring,  after 
the  commencement  of  an  action,  and  issue  joined  therein,  can  only  be  re- 
ceiyed  upon,  and  in  support  of,  a  supplemental  answer,  put  in  by  leave  of 
the  court 

Proof  of  payment  to  the  sheriff,  after  the  commencement  of  an  action  for  the  re- 
covery of  a  debt,  and  issue  joined  therein,  of  a  part  of  such  debt,  by  the 
defendant  therein,  under  section  298  of  the  Code,  and  of  the  application 
thereof  upon  an  execution  in  his  hands,  issued  against  the  plaintiff,  is  simply 
proctf  of  payment,  and  should  be  pleaded. 

It  is  error  for  a  justice  of  the  peace,  on  a  trial  before  him,  to  receive  evidence 
of  the  making  of  such  a  pa3rment  since  the  commencement  of  the  action  and 
joining  issue  therein,  without  an  amendment  of  the  answer,  by  leave,  for  that 
purpose.  And  he  cannot  afterwards,  and  after  the  case  has  been  submitted 
to  him  for  dedsion,  correct  the  error  by  rejecting  the  evidence. 
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THIS  is  an  appeal  from  a  judgment  of  the  connty 
court  of  JeflEerson  county,  reversing  a  judgment  of 
a  justice  of  the  peace.  The  action  was  for  work  and 
labor.  It  was  commenced  by  summons,  issued  Septem- 
ber 2,  1871.  The  parties  appeared  and  joined  issue  on 
the  return  day  of  the  summons,  and  the  case  was  then 
adjourned  to  the  23d  of  the  same  month,  when  it  was 
tried.  On  the  trial  the  defendant  offered  in  evidence  an 
execution  issued  on  a  judgment  against  the  plaintiff,  in 
favor  of  one  Dunn,  recovered  in  this  court  in  1868,  for 
$83.21,  which  execution  was  delivered  to  the  sheriff  of 
the  county  of  Jefferson,  September  9,  1871,  with  a  cer- 
tificate dated  the  same  day,  signed  by  said  shereiff,  cer- 
tifying that  he  had  received  from  the  defendant  in  this 
action  $60,  the  amount  of  a  debt  due  by  Olney  to  Hall, . 
the  defendant  in  the  execution.  This  evidence  was  ob- 
jected to  by  the  plaintiff  as  not  admissible  under  the 
answer,  and  on  the  ground  that  such  payment  was  made 
to  the  sheriff  after  the  commencement  of  this  suit.  The 
justice  overruled  the  objections,  and  received  the  evi- 
dence. At  the  conclusion  of  the  trial,  the  justice  took 
four  days  for  the  decision  of  the  case,  and  on  the  deci- 
sion rejected  such  evidence,  and  gave  judgment  for  the 
plaintiff,  and  found  due  Mm,  independent  of  such  cer- 
tificate or  receipt  from  the  sheriff,  $53.22.  On  appeal  to 
the  county  court  this  judgment  was  reversed,  and  the 
plaintiff  appealed  to  this  court. 

Moore  <6  McCartin^  for  the  plaintiff. 

Z>.  OBriefa^  tor  the  defendant. 

By  the  Courts  E.  Darwin  Smith,  J.  The  judgment 
of  the  justice  was  reversed  upon  the  single  ground  that 
having  received  the  certificate,  showing  payment  by  the 
defendant  to  the  sheriff,  upon  execution  against  the 
plaintiff,  made  pursuant  to  section  293  of  the  Code,  it 
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was  error  in  him  afterwards  to  disregard  it  and  render 
judgment  as  if  it  had  not  been  received.  In  this,  I 
think,  the  county  court  decided  correctly.  The  justice 
doubtless  erred  in  receiving  the  evidence.^  It  was  not 
admissible  under  the  pleadings ;  these  relate  to  the  time 
of  the  commencement  of  the  action.  Evidence  of  facts 
transpiring,  or  of  a  defence,  in  whole  or  in  part,  occur- 
ring, after  the  commencement  of  an  action,  and  issue 
joined  therein,  can  only  be  received  upon  and  in  sup- 
port of  a  supplemental  answer  put  in  by  leave  of  the 
court.  If  the  defendant  had  asked  leave  at  the  trial,  to 
put  in  a  supplemental  answer,  setting  up  this  payment, 
it  might  have  been  allowed,  on  payment  of  all  the  costs 
of  the  action  up  to  that  time,  and  the  plaintiff  might 
have  elected  to  discontinue  the  action  upon  such  ofifer. 
Proof  of  such  receipt  by  the  sheriff  was  simply  proof  of 
payment,  and  should  be  pleaded.  The  justice  erred  in 
receiving  the  evidence,  but  he  could  not  afterwards,  and 
after  the  case  had  been  submitted  to  him  for  decision, 
correct  such  error  to  the  injury  of  the  defendant,  and 
when  he  could  not  rectify  the  mistake  he  committed  by 
offering  such  evidence,  without  an  amendment  of  his 
answer,  by  leave  for  that  purpose.  The  judgment  of 
the  county  court  should  therefore  be  affirmed. 

Judgment  affirmed. 

[Fourth  Dxpartment,  Gxkkral  Term,  at  Rochester,  April  1,  1878.    MuUin, 
Taleoa  and  JS,  D.  Smith,  Jnstices.] 
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Walch  vs.  Cook  and  others. 

The  plaintiff  loaned  to  the  defendant  C.  $1,360,  and  took  as  security  a  mortgage 
for  the  amount.  As  a  part  of  the  transaction,  he  at  the  same  time  advanced 
$550  to  purchase  a  prior  mortgage  upon  the  same  premises,  for  $650,  held 
by  L.  He  insisted,  as  a  condition  of  the  loan,  that  he  should  have  an  assign- 
ment of  this  prior  mortgage,  for  which  he  would  pay  only  $560.  L.  there- 
upon assigned  the  prior  mortgage,  to  the  plaintiff,  for  the  amount  due  upon 
its  face ;  of  which  amount  the  plaintiff  was  to  pay  $650,  and  the  defendant 
the  balance,  ($100,)  and  did  so.  Meld  a  very  transparent  case  of  a  loan  of 
money  upon  an  usurious  consideration. 

ffeld,  cUto,  that  the  borrower  was  at  full  liberty,  at  all  times,  to  set  up  the  de- 
fence of  usury  to  the  second  mortgage ;  it  appearing  that  although  he  had, 
subsequent  to  the  execution  of  such  mortgage,  conveyed  the  premises,  to  a 
third  person,  with  warranty,  the  deed  was  really  by  way  of  mortgages, 
merely,  and  the  premises  had  been  re-conveyed  to  him. 

APPEAL,  by  the  defendant,  Newton  G.  Cook,  from 
a  judgment  entered  upon  a  trial  at  the  circuit  be- 
fore the  court  without  a  jury. 

The  action  was  brought  to  foreclose  a  mortgage  exe- 
cuted by  said  Newton  G.  Cook  and  wife  to  the  plaintiff, 
to  secure  the  payment  of  $1,360  and  interest.  Cook  de- 
fended, on  the  ground  of  usury. 

The  justice  before  whom  the  action  was  tried,  found, 
as  matter  of  fact,  that  the  defence  of  usury  was  not 
proved,  and  ordered  the  usual  judgment  of  foreclosure 
and  sale. 

J.  C.  Hunt^  for  the  appellant. 

Smithy  MarTcham  &  Smith,  for  the  respondent. 

By  the  Court,  E.  Darwik  Smith,  J.  It  seems  to  me 
that  this  is  a  clear  case  of  usury,  upon  the  undisputed, 
facts  of  the  case.  The  plaintiff  loaned  to  the  defendant 
Cook  $1,360,  and  took,  as  security  therefor,  the  mort- 
gage in  suit.  As  part  of  the  transaction,  he  advanced, 
at  the  same  time,  $660  to  purchase  a  prior  mortgage  of 
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$650  on  the  same  premises,  held  by  one  Lathrop.  He 
insisted,  as  a  condition  of  the  loan,  that  he  must  have 
an  assignment  of  this  prior  mortgage  for  which  he  would 
only  pay  $650.  Lathrop  did  not  wish  his  money,  and 
had  no  desire  to  sell  the  mortgage,  and  refused  to  sell  it 
at  a  discount.  His  mortgage  was  not  due,  and  was  a 
good  security ;  but  he  finally  consented  to  assign  said 
bond  and  mortgage  to  the  plaintiff,  for  the  amount  due 
upon  its  face ;  of  which  amount  the  plaintiflE  was  to  pay 
$550  and  Cook  the  balance,  and  did  so. 

The  case  further  shows,  that  on  the  15th  day  of  No- 
vember, 1871,  Cook  and  wife  conveyed  the  mortgaged 
premises  by  warranty  deed  to  the  defendant  Kuhn,  for 
the  consideration  expressed  of  $3,500,  subject  to  the 
mortgage  in  question  and  two  others,  and  gave  back  to 
Cook's  wife,  as  a  consideration  for  her  signing  the  deed, 
a  defeasance. 

After  the  commencement  of  this  suit  Cook  took  from 
Kuhn  a  re-conveyance  of  the  mortgaged  premises. 

The  transaction  presents  a  very  transparent  case  of  a 
loan  of  money  upon  an  usurious  consideration.  The 
plaintiff  told  Lathrop,  as  he  testifies,  that  he  could  do 
better  with  his  money  than  lend  it  at  seven  per  cent ; 
and  also  that  he  should  only  pay  $550  for  the  mortgage, 
because  he  had  got  to  buy  it  for  less  than  the  face  of  it 
in  order  to  get  his  -per  centage.  This  is  the  key  to  the 
arrangement.  This  $100  exacted  as  a  condition  of  the 
loan,  and  paid  to  Lathrop  by  Cook,  the  borrower,  was 
a  clear  premium  on  the  loan  of  the  $1,350,  for  which 
this  mortgage  was  given.  It  seems  to  me,  upon  the  face 
of  the  transaction,  this  is  the  unavoidable  result  of  the 
evidence.  It  is  a  bald  case  of  usury.  This  $100  was 
paid  by  Cook  to  Lathrop  as  part  of  the  consideration  for 
the  transfer  of  his  bond  and  mortgage  to  the  plaintiff, 
which  was  a  valid  security  for  $650.  The  plaintiff  in 
fact  advanced  $1,900,  and  took  from  Cook  this  mortgage 
for  $1,350,  and  the  Lathrop  bond  and  mortgage  for  $650, 
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making  $2,000,  and  securing  to  himself  by  this  contri- 
vance a  premium  of  $100. 

This  defence  of  usury  is  set  up  by  Cook,  and  I  see  no 
reason,  in  the  facts,  why  he  is  not  entitled  to  set  it  up 
and  insist  upon  it.  The  conveyance  to  Kuhn  of  the 
premises,  after  the  giving  of  this  mortgage,  was  really 
by  way  of  mortgage,  and  the  premises,  before  this  de- 
fence was  put  in,  were  re-conveyed  to  Cook.  The  deed 
to  Kuhn  did  not  bind  him,  as  part  of  the  consideration 
for  the  sale  to  pay  this  $1,360  mortgage,  as  was  the 
case  with  the  deed  in  Hartley  v.  Harrison^  (24  N.  T. 
170.)  Kuhn  took  the  premises  to  sell  and  pay  off  the 
mortgages  and  Cook's  own  debt  to  him,  and  to  pay  the 
surplus  to  Cook's  wife. 

Cook  clearly  was  at  full  liberty,  at  all  times,  to  set  up 
the  defence  of  usury  to  this  mortgage. 

This  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

Judgment  reversed. 

[FoTTBTB  Defabtment,  Gknkiial  Terh,  at  Rochester,  April  1, 1878.    AfuUin, 
TaleoU  and  K  D.  Smith,  Jnstices.]  . 
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Carroll  vs.  The  Stated  Islakb  Railroad  Company. 

Even  if  a  prearare  upon  a  steam  boiler  in  excess  of  the  amount  allowed  by  the 
government  inspectors,  by  their  certificate,  to  be  used,  is  not  l^al  negligence, 
under  the  act  of  congress  of  February  28,  1871,  for  the  better  security 
of  life  on  board  of  steam  vessels;  yet,  in  an  action  in  a  State  ooi^  for 
damages,  at  common  law,  the  court,  or  a  referee,  may  properly  hold  that  it 
is  evidence  of  negligence,  and  sufficient  evidence  to  warrant  a  finding  of 
negligence  in  fact 

Where,  upon  the  settlement  of  a  case,  before  a  referee,  the  defendant's  counsel 
requested  the  referee  to  find  in  respect  to  a  large  number  of  specified  ques- 
tions of  fact,  and  upon  the  refusal  of  the  referee  to  do  so,  the  counsel  excepted. 


ROOHBSTER-APRIL,  1878.  33 


Carroll  v.  The  Staten  Island  Railroad  Company. 

and  sach  requests  and  ezceptionB  were  contained  in  the  case;  Heid  that 
anch  exceptions  were  of  no  validity,  and  were  not  properly  before  the  oonrt, 
on  appeal  firom  the  jadgment. 

There  is  no  aathority,  in  law,  for  the  taking  of  exceptions,  except  upon  the  de- 
cision of  questions  of  law ;  excepting  also,  the  exceptions  to  the  findings  of 
the  judge  or  referee  upon  the  law  contained  in  his  report,  in  the  decision  of  a 
cause,  taken  within  ten  days  after  notice  of  the  judgment,  pursuant  to  section 
266  of  the  Code ;  and  excepting,  also,  that  class  of  exceptions  required  or 
allowed  by  the  former  practice  in  equity  to  the  reports  of  masters  in  chan- 
oexy,  in  taking  and  stating  accounts,  and  otherwise. 

If  a  party  desires  to  have  questions  of  fiict  passed  upon  by  the  referee,  so  as  to 
present  questions  of  law  upon  the  finding  or  refusal  to  find  in  accordance 
therewith,  upon  which  he  can  base  exceptions,  he  should  make  such  request 
to  the  referee  before  the  submission  of  the  cause  to  him;  and  then,  if  the 
referee  does  not  comply  with  such  request,  the  party  can  except  to  his  find- 
ing or  refusal  to  find  or  decide  as  requested,  within  ten  days  after  notice  of 
the  judgment. 

Such  exceptions  will  then  have  the  same  force  as  the  like  exceptions  to  the 
refusal  of  a  judge,  at  the  circuit,'to  charge  as  requested. 

But  when  the  referee  has  omitted,  in  his  report,  to  make  such  findings  as  will 
give  ibroe  or  point  to  the  exceptions,  the  party  may  still,  after  notice  of  the 
judgment^  and  while  the  right  to  take  exceptions  to  the  findings  of  the 
referee  in  his  report  remains,  apply  to  the  court  to  send  the  case  back 
to  the  referee,  to  pass  specifically  upon  such  questions,  or  to  resettle  his 
report 

In  such  case,  the  entry  of  judgment  should  be  stayed,  or  the  time  to  except 
extended,  until  the.application  is  disposed  of. 

The  provision,  in  rule  41,  that  "  the  judge  or  referee  shall  at  the  time  of  settling 
the  case  or  exceptions,  find  on  such  other  questions  of  fact  as  may  be  required 
by  dther  party  and  may  be  material  to  the  issue,**  relates  to  questions  of  fact, 
only ;  and  this  rule,  as  well  as  the  proviso  in  section  268  of  the  Code,  that 
the  judge,  in  settling  the  case,  "  shall  briefly  specify  the  fieusts  found  by  him, 
and  his  conclusions  of  law,"  are  simply  directory,  and  do  not  authorize  the 
judge  or  referee  to  insert  in  the  case  new  exceptions,  or  exceptions  not  in 
&ct  taken,  when  the  judge  could  not  accede  to  the  request. 

B  seenu  that  this  proviso  in  section  268,  Inserted  therein  in  1861,  was  virtually 
repealed  by  the  provision,  inserted  in  section  267,  in  1860,  directing  that 
"  the  decision  of  a  judge  shall  be  in  writing,  and  shall  contain  a  statement  of 
the  facts  found,  and  conclusions  of  law  separately,"  precisely  as  is  required  of 
referees  by  section  270  as  amended  in  1857. 

This  provision  is  imperative,  and  compliance  with  it  is  essential  to  the  regular- 
ity of  a  report,  dther  by  a  judge  or  referee. 

An  action  against  carriers  of  passengers,  to  recover  damages  for  an  injury  sus- 
tuned  by  a  passenger  through  their  n^ligence,  being  brought  for  the  viola- 
tion of  a  plain  duty  on  the  part  of  the  defendants,  to  transport  the  plaintiff 
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wifh  care  and  in  safety,  it  is  no  defence  thereto  that  the  aoddent  cansing  the 
injory  occurred  on  Sunday^  when  the  plaintiff  was  not  travelling  for  any  of 
the  parposes  allowed  by  the  act  for  the  obBervance  of  the  sabbath. 
If  the  obligations  of  the  defendants,  and  the  rights  of  the  plaintiff,  in  sach  a 
case,  rest  on  contract,  the  fact  that  the  contract  for  the  transportation  of  the 
plaintiff  was  made  on  Stmday  will  not  exempt  the  carriers  from  liability  for 
damages  occasioned  by  their  negligence. 

APPEAL  by  the  defendant  from  a  judgment  entered 
upon  the  report  of  a  referee. 

The  action  was  brought  to  recover  damages  for  i)er- 
sonal  injuries  sustained  by  the  plaintiff  in  consequence 
of  the  bursting  of  the  boiler  upon  a  steam  ferry-boat  of 
the  defendant,  called  the  Westfield^  owned  by  the  de- 
fendant, and  employed  in  carrying  passengers  and 
freight  between  the  city  of  New  York  and  Staten  Island. 
The  injuries  were  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant,  and  by  the  negligent,  im- 
proper and  unskillful  construction,  condition  or  man- 
agement of  the  boiler  and  machinery  of  the  ferry-boat. 

The  referee  reported  in  favor  of  the  plaintiff  for 
$2,260  damages. 

W.  A.  Beachy  tor  the  appellant. 

Z>.  PraMy  for  the  respondent. . 

By  the  Court,  E.  Dabwin  Smith,  J.  The  issue  of 
negligence,  made  by  the  pleadings  in  this  cause,  was 
found  by  the  referee  in  favor  of  the  plaintiff.  He  found 
that  the  defendants  were  a  corporation  under  the  laws 
of  this  State,  in  July,  1871,  and  then  were,  and  for  a  long 
time  before  had  been,  carriers  for  hire  between  the  city 
of  New  York  and  the  State  of  New  Jersey,  by  means 
of  steam  ferry-boats  from  New  York  across  the  bay  to 
Staten  Island,  thence  by  railroad  across  the  island  to 
the  further  shore  thereof,  and  thence  by  other  ferry- 
boats to  New  Jersey.  That  the  steamer  Westfieldy  be- 
longing to  said  company,  was,  on  the  day  aforesaid,  and 
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for  a  long  time  had  been,  one- of  such  ferry-boats  for  the 
carriage  of  passengers  as. aforesaid,  between  New  York 
and  Staten  Island,  and  on  said  day,  which  was  Sunday, 
was  at  her  dock  in  the  city  of  -New  York,  loaded  with 
passengers,  and  with  steam  up,  about  to  start  on  her  trip 
for  said  island.  That  the  defendants  so  being  such  car- 
riers of  passengers,  and  so  using  the  said  boat,  did  not 
exercise  all  the  care  which  it  was  possible  for  them  to 
exercise  in  providing  for  the  safety  of  passengers,  but 
on  the  contrary  so  negligently  conducted  themselves  in 
that  behalf  that,  on  the  occasion  aforesaid,  and  just  be- 
fore said  boat  was  going  to  move  from  the  dock,  the 
steam  boiler  of  said  boat  exploded  or  burst,  causing  the 
loss  of  many  lives,  and  injuries  to  a  large  number  of 
persons  who  had  taken  passage  on  said  boat,  whereby 
the  plaintiff,  who  had  taken  passage  on  said  boat  for 
Staten  Island,  and  was  then  on  said  boat,  was  seriously 
injured,  bruised  and  scalded,  &c. 

The  referee  further  finds  that  the  immediate  cause 
of  such  explosion  was  a  pressure  of  steam  of  not  less 
than  twenty-seven  pounds  to  the  square  inch,  and  a 
weakness  of  the  boiler,  caused  by  a  longitudinal  crack 
or  cracks  which  extended  nearly  through  from  the  in- 
side to  the  outside  of  the  iron  plate  or  shell. 

And  the  referee  further  finds  that  in  June  previous 
to  the  said  accident,  said  boiler  had  been  tested  under 
the  laws  of  congress,  enacted  in  that  behalf,  with  a 
hydrostatic  pressure  of  thirty-four  pounds  to  the  inch, 
and  that  a  certificate  was  thereupon  given  by  the  govern- 
ment in8i)ectors,  allowing  the  use  of  twenty-five  pounds 
of  steam  pressure  to  the  inch.  That  the  said  boiler, 
being  about  nine  years  old,  required  on  that  account 
greater  caution  and  care  in  the  management  of  steam, 
and  that  the  defendants,  by  their  engineer,  did  not  ex- 
ercise the  care  they  were  bound  to  exercise,  in  allowing 
a  pressure  in  excess  of  the  amount  justified  by  the  pre- 
vious test  and  certificate. 
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Upon  these  findings  on  the  question  of  negligence,  the 
referee  based  the  conclusions  of  law  which  involved  and 
authorized  the  rendition  of  the  judgment  in  the  action. 

In  respect  to  the  said  findings,  and  so  far  as  relates 
to  the  weakness  of  the  boiler  caused  by  a  longitudinal 
crack  or  cracks  which  extended  nearly  through  from 
the  inside  to  the  outside  of  the  iron  plate  or  shell,  it  ap- 
pears that  the  referee,  some  months  after  the  delivery  of 
his  said  report,  and  after  judgment  had  been  rendered 
thereupon,  under  the  express  authority  and  directions 
of  the  court,  at  Special  Term,  did  review  and  reconsider 
the  evidence  taken  and  received  on  the  trial  of  said  cause, 
and  make  a  further  or  supplemental  report  as  follows : 
"Pursuant  to  the  order  of  this  court,  made  on  the  10th 
day  of  December,  1872,  I  find,  by  way  of  supplement 
to  my  report,  and  to  the  case  as  settied  by  me  in  this 
action,  that  the  crack  in  the  steam  boiler,  mentioned  in 
said  report,  was  a  latent  one,  the  existence  of  which  was 
not  known  to  the  defendants.  The  evidence  also  pre- 
ponderates in  favor  of  the  conclusion,  and  I  therefore 
find,  that  prior  to  the  explosion  of  said  boiler,  the  exist- 
ence of  said  crack  could  not  have  been  discovered  by 
the  exercise  of  the  highest  skill,,  foresight  and  care,  or 
by  any  test  known  and  practiced  by  experts  in  the  busi- 
ness of  making  and  maintaining  or  managing  steam 
boilers." 

As  it  appears  from  the  recital  in  the  order  directing 
the  making  of  such  supplemental  report  that  such  order 
was  made  with  the  consent  of  the  plaintifi^'s  counsel,  I 
suppose  we  must  consider  that  with  such  like  consent 
the  original  report  of  the  referee  must  be  deemed 
amended  and  modified  in  conformity  with  such  supple- 
mental  report,  to  the  same  effect  as  if  the  said  original 
report  had  contained  the  same  finding,  in  effect,  in 
respect  to  the  longitudinal  cracks  in  the  boiler  in  ques- 
tion, as  are  contained  in  such  supplemental  report,  and  in 
lieu  of  the  finding  on  this  subject  in  such  original  report. 


ROCHESTER— APRIL,  1878.  37 


Carroll  «.  The  Staten  Island  Railroad  Company. 

It  follows,  therefore,  that  the  judgment  must  stand,  if 
it  is  sustained,  solely  upon  the  other  specifications  or 
findings  of  negligence  in  respect  to  pressure  of  steam  in 
excess  of  twenty-five  pounds  to  the  square  inch,  with 
the  attending  &cts  stated  in  the  report. 

Upon  the  question  whether  there  was  not  a  pressure 
upon  the  said  boiler  of  steam  at  the  time  of  said  explo- 
sion, in  excess  of  twenty-five  pounds  to  the  square  inch, 
there  seems  to  be  no  dispute,  and  no  conflict  in  the  evi- 
dence, and  I  do  not  see,  if  we  are  asked  to  examine  the 
case  upon  the  evidence,  why  the  referee's  report  upon 
the  point  that  there  was  a  pressure  of  steam  of  not  less 
than  twenty-seven  pounds  to  the  square  inch  is  not 
fully  warranted  by  the  evidence.  At  least  we  cannot 
find  as  a  question  of  fact  that  the  referee's  finding  upon 
that  point  is  clearly  against  the  evidence,  or  the  weight 
of  the  evidence ;  and  if  the  allowance  of  a  pressure  in 
excess  of  twenty-five  pounds  to  the  square  inch  is  not 
l^al  negligence  under  the  act  of  congress,  entitled  "An 
act  to  provide  for  the  better  security  of  life  on  board  of 
vessels  propelled  in  whole  or  in  part  by  steam,  and  for 
other  purposes,"  passed  February  28,  1871,  which  I 
should  be  prepared  to  hold,  if  necessary,  {see  CaZdweU 
V.  New  Jersey  Steambodi  Co.,  47  If.  T.  292,)  yet  I  have 
no  doubt  that  in  a  State  court,  and  in  such  an  action  as 
this,  at  common  law,  the  court,  or  a  referee  called  to 
pass  upon  the  facts,  may  properly  hold  that  it  is  evi- 
dence of  negligence,  and  sujficient  evidence  to  warrant 
a  finding  of  negligence  in  fact^  as  found  by  the  referee 
in  this  case.  Upon  the  facts,  therefore,  we  must  hold 
that  this  judgment  is  warranted  by,  and  not  in  confiict 
with,  the  evidence. 

It  api)ears  that  on  the  settlement  of  the  case  before 
the  referee,  the  defendants'  counsel  requested  the  referee 
to  find  in  respect  to  a  large  number  of  si)ecified  ques- 
tions of  f act^  and  upon  the  refusal  of  the  referee  to  do  so, 
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it  is  stated  that  the  counsel  duly  exceptea,  and  these 
requests  and  exceptions  are  contained  in  the  case. 

These  exceptions  are  of  no  validity,  and  are  not  prop- 
erly before  us  for  consideration.  There  is  no  authority 
in  law  for  the  taking  of  exceptions,  except  upon  the  de- 
cision of  questions  of  law,  occurring  during  a  trial  of  a 
cause  by  the  court  or  a  referee,  and  except,  also,  the 
exceptions  to  the  findings  of  the  judge  or  referee  upon 
the  law  contained  in  his  report,  in  the  decision  of  a 
cause,  taken  within  ten  days  after  notice  of  the  judg- 
ment, pursuant  to  section  268  of  the  Code,  and  except, 
also,  that  class  of  exceptions  required  or  allowed  by  the 
former  practice  in  equity  to  the  reports  of  masters  in 
chancery,  in  taking  and  stating  accounts  and  otherwise. 

If  the  defendants'  counsel  desired  to  have  these  ques- 
tions passed  upon  by  the  referee  so  as  to  present  questions 
of  law  upon  the  finding  or  refusal  to  find  in  accordance 
therewith,  upon  which  they  could  base  exceptions,  they 
should  have  made  or  presented^  such  request  to  the 
referee  before  the  submission  of  the  cause  to  him,  like 
requests  to  the  court  to  charge  or  decide  upon  some  i)oint 
of  fact  or  law  at  the  circuit,  before  the  submission  of 
the  case  to  the  jury ;  and  then,  if  the  referee  had  not 
complied  with  such  requests,  they  could  duly  have  ex- 
cepted to  his  finding  or  refusal  to  find  or  decide  as 
requested,  within  ten  days  after  notice  of  the  judgment. 
{Ghrant  v.  Morse^  22  N.  Y.  324.  Phelps  v.  McDonald^ 
26  id.  82.  Nelson  v.  Ingersoll^  27  How.  1.  Lefler  v. 
FieU,  47  N.  T.  407.) 

Such  exceptions  would  then  have  the  same  force  as 
the  like  exceptions  to  the  refusal  of  a  judge  at  the  cir- 
cuit to  charge  as  requested,  if  the  case  had  been  tried 
at  the  circuit.  But  where  the  referee  has  omitted  in  his 
.  report  to  make  such  findings  as  will  give  force  or  point 
to  his  exceptions,  the  defendants'  counsel  might  still, 
after  notice  of  the  judgment,  and  while  the  right  to  take 
exceptions  to  the  findings  of  the  referee  in  his  report 
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remamed,  have  applied  to  the  court  to  send  the  case 
back  to  the  referee,  as  suggested  in  the  opinion  of  Judge 
RapaUo,  in  Van  SlyTce  v.  HyaU,  (46  N,  Y.  265,)  "to 
pass  specifically  upon  such  questions,  or  to  resettle  his 
report"  In  such  case,  as  Judge  Bapallo  suggests,  "the 
entry  of  judgment  should  be  stayed,  or  time  to  except 
extended  untD.  the  application  is  disposed  of."  {See 
also  Le/ler  v.  FieJd^  60  Barh.  413 ;  Brainerd  v.  Dun- 
ning^ 30  N.  7.  211,  and  Ashley  v.  Marshall^  29  id.  494.) 

In  Beck  v.  Sheldon^  (48  N,  Y.  369,)  Judge  Hunt  says 
that  "the  refusal  to  find  a  material  fact  of  which  there 
is  legal  proof,  and  of  which  there  is  no  proof  to  the  con- 
trary, is  error  in  law ;"  and  refers  to  Pvinam  v.  Hul)- 
hell,  (42  N.  Y  106,)  Mason  v.  Lord,  (40  id.  476,)  and 
Marvin  v.  Inglis,  (39  How.  329,)  where  the  converse  of 
the  proi)osition  was  held  as  authority  for  the  proposi- 
tion. But  the  learned  judge  doubtless  meant  that  the 
request  must  be  duly  made  before  the  decision  of  the 
cause  by  a  referee  or  a  judge;  and  this,  I  think,  is 
clearly  within  the  statute,  and  in  analogy  with  the 
practice  in  respect  to  exceptions  taken  at  the  circuit. 

The  provision  in  rule  41,  "  that  the  judge  or  referee 
shall  at  the  time  of  settling  the  case,  or  exceptions,  find 
on  such  other  questions  of  fact  as  may  be  required  by 
either  ixarty,  and  may  be  material  to  the  issue,"  relates 
to  questions  of  fact  only,  and  this  rule,  as  well  as  the 
proviso  in  section  268,  that  the  judge  in  settling  the  case 
"shall  briefly  specify  the  facts  found  by  him,  and  his 
conclusion  of  law,"  are  simply  directory,  and  do  not 
authorize  the  judge  or  referee  to  insert  in  the  case  new 
exceptions,  or  exceptions  not  in  fact  taken,  when  the 
judge  could  not  accede  to  the  request.  The  latter  pro- 
viso in  the  Code,  inserted  in  section  268  in  1851,  I  have 
always  supposed  to  be  virtually  repealed  by  the  pro- 
vision afterwards  inserted  in  section  267,  in  1860,  direct- 
ing that  "the  decision  of  a  judge  shall  y>Q  in  writing, 
and  shall  contain  a  statement  of  the  facts  found,  and 
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conclusions  of  law  separately,"  precisely  as  is  required 
of  referees  by  section  272,  as  amended  in  1857.  This 
provision  is  imperatiye,  and  compliance  with  it  is  doubt- 
less essential  to  the  regularity  of  a  report,  either  by  a 
judge  or  referee. 

The  case  contains  the  motion  papers  used  at  Special 
Term  on  the  motion  to  send  the  case  back  to  the  referee 
for  resettlement,  and  to  review  his  findings  and  pass 
upon  the  requests  aforesaid. 

This  motion  was  the  proper  mode  to  present  the 
question  to  the  court  under  rule  41,  and  the  provisions 
of  the  Code  aforesaid,  and  the  case  shows  that  the  order 
of  the  Special  Term,  so  far  as  it  denied  said  application, 
wafl  duly  appealed  from  to  this  court.  Upon  this  appeal 
this  court  doubtless  has  the  power  to  review  the  de- 
cision of  the  Special  Term.  The  several  requests  afore- 
said, it  appears  from  said  motion  papers,  were  all 
respectively  passed  upon  by  the  referee.  Several  of 
said  requests  were  acceded  to,  in  fact,  and  the  report 
modified  accordingly,  and  others  were  denied  upon  the 
ground  stated,  that  they  were  not  material.  In  respect 
to  one  of  such  requests  the  referee,  afterward,  in  com- 
pliance with  the  order  of  the  Special  Term,  amended  his 
report  by  the  supplemental  report  heretofore  mentioned. 

This  court,  as  I  understand  it,  was  not  asked,  upon 
the  argument,  to  review  the  decision  upon  the  motion 
at  Special  Term.  The  case  was  brought  on  for  argu- 
ment upon  the  merits,  on  the  record  as  it  stood,  and  was 
so  argued.  These  various  requests,  and  their  respective 
materiality,  were  not  discussed  on  the  argument,  or  in 
the  points  presented  to  the  court  as  upon  a  review  of  the 
decision  at  Special  Term.  The  points  of  the  respective 
counsel  do  not  ask  the  court  to  suspend  a  consideration 
of  the  case  and  pass  upon  these  requests,  and  send  back 
the  case  to  the  referee,  upon  the  ground  that  error  was 
committed  at  the  Special  Term,  but  in  discussing  the  find- 
ings of  the  referee  they  ask  the  court  to  reverse  the  judg- 
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ment  upon  the  merits.  In  this  light  I  have  examined 
the  case.  But,  as  this  appeal  from  the  order  at  Special 
Term  is  regularly  before  us,  I  think  the  order  of  the 
Sx>ecial  Term,  so  far  as  it  is  appealed  from,  should  be 
formally  affirmed. 

The  remaining  question  upon  the  merits  arises  upon 
the  exception  of  the  defendants  to  the  referee's  conclu- 
sions of  law:  "That the  laws  of  the  State  for  the  ob- 
servance of  the  sabbath  afford  no  ground  of  defence  to 
the  action." 

The  referee  finds  that  the  explosion  of  the  boiler  which 
caused  the  plaintiff's  injuries  occurred  on  Sunday,  and 
that  he  had  taken  passage  on  the  said  boat  for  Staten 
Island,  in  company  with  others,  ' '  for  no  definite  purpose 
except  innocent  recreation  and  the  enjoyment  of  the 
sea  air." 

The  defendants'  counsel  insists  that,  as  the  plaintiff 
was  not  travelling  for  any  of  the  purposes  allowed  by 
the  statute  on  Sunday,  he  cannot  maintain  this  action 
for  the  injury  sustained.  This  statute  forbids  all  travel- 
ling on  Sunday^  except  in  cases  of  necessity,  charity, 
attendance  upon  religious  worship,  or  in  carrying  the 
mails,  or  on  express  by  order  of  a  public  officer,  or  in 
removing  family  furniture,  when  such  removal  was  com- 
menced on  some  other  day.  (1  H.  S.  675,  §  16,  Isf  ed. 
2  id.  936,  5th  ed.    1  id.  628,  §  70,  JBdm.  ed.) 

This  action  is  not  brought  to  enforce  an  executory 
contract  for  servile  labor  on  Sunday,  or  to  recover  com- 
pensation for  such  work,  or  otherwise  to  violate  the  law 
res])ecting  the  observance  of  Sunday,  as  was  the  case  in 
SmUh  V.  Wilcox,  (24  JV.  T.  353.)  It  is  brought  for  the 
violation  of  a  plain  duty  on  the  part  of  the  defendants, 
as  common  carriers  of  passengers,  toward  the  plaintiff, 
whose  safety  they  were  bound  to  guard,  having  received 
him  as  a  passenger  on  board  of  their  steamboat,  which 
was  at  the  time  engaged  and  employed  in  carrying  pas- 
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sengers  from  New  York  to  Staten  Island,  for  hire  and 
reward. 

P  the  obligation  of  the  defendants  and  the  rights  of 
the  plaintiff  rest  in  contract,  as  the  counsel  for  the  de- 
fendants insist,  the  answer  to  their  whole  argument  in 
this  connection  is  contained  in  the  language  of  Judge 
Wright,  in  the  case  of  Merritt  v.  JSarle,  (29  HT.  T.  120,) 
as  follows:  "It  is  not  material  whether  the  contract 
made  was  good  or  bad ;  it  was  enough  to  entitle  the 
plaintiff  to  recover,  that  the  defendant,  being  a  common 
carrier,  had  in  his  custody  for  transportation  the  plain- 
tiff' s  property' '  (in  this  case  his  person)  *  *  and  by  his  neg- 
ligence, or  in  violation  of  his  duty,  it  was  lost."  "This 
gave  the  plaintiff  a  right  of  action  wholly  disconnected 
from  the  statute  relating  to  the  observance  of  Sunday." 
It  would  be  a  great  perversion  of  right  and  of  law,  in 
my  opinion,  to  hold  that  a  common  carrier  may  invite 
and  receive  into  his  conveyance  a  passenger  for  trans- 
portation for  hire  on  Sunday,  and  be  freed  from  all  such 
duty  and  responsibility  for  his  preservation  and  safety 
on  that  day  as  is  clearly  due  and  required  by  law  on  the 
other  six  days  of  the  week. 

Such  is  not  the  law  in  Pennsylvania,  as  clearly  held  in 
MaJiony  v.  Cook^  (26  Penn.  342.)  Nor  does  the  Su- 
preme Court  of  the  United  States  regard  it  as  sound  law. 
{See  PMl.  TF*.  &  BaU.  R.  R.  Co.  v.  Phil.  Steamboat  Co.^ 
23  Bow.  TJ.  S.  R.  209,  218.)  Nor  is  it,  in  my  opinion, 
or  ever  will  be,  the  law  of  this  State. 

The  judgment  and  order  should  be  aflBbmed. 

[Fourth  Depastmemt,  Gbnseal  Term,  at  Rochester,  April  1,  1878.    MuUin, 
TalaM  and  E.  D.  Smiih,  Justices.] 
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Yates  &  Dissel  vs.  Olmsted,  administrator  &c. 

A  chattel  mortgage  waa  giyen,  upon  a  stock  of  goods  in  a  store,  worth  $8,000, 
to  secure  a  debt  eyidenced  by  the  mortgagor's  promissory  notes,  for  $1,400. 
It  contained  a  provision  that  it  should  be  a  continuing  lien  and  security 
upon  stock  or  g^oods  to  be  thereafter  brought  into  the  store,  said  property 
then  being  and  remaining  in  the  possession  of  the  morl^gagor;  provided, 
always,  that  tiie  mortgagor  should  pay  to  the  mortgagee  $1,400,  the  amount 
of  said  notes,  with  interest,  as  provided  therein ;  with  the  right  to  enter  into 
said  store  and  take  possession  of  the  property  on  the  non-payment  of  said 
notes,  or  in  case  the  mortgagees  should  at  any  time  deem  themselves  unsafe, 
and  sell  the  same,  for  said  debt.  Hdd  that  such  mortgage  was  dearly  fraudu- 
lent, as  against  creditors,  upon  its  face  and  the  undisputed  &cts  of  the  case. 
HuLLix,  P.  J.,  dissented.  • 

Mdd,  also,  that  a  fair  interpretation  of  the  mortgage  itself  implied  or  involved 
an  agreement  and  understanding  between  the  parties  that  the  mortgagor 
should  go  on  with  the  store,  selling  the  goods  on  his  own  account,  and  re- 
plenishing the  stock  from  time  to  time,  precisely  as  he  had  previously  done, 
and  without  respect  to  the  mortgage,  till  the  notes,  or  one  of  them,  which 
the  mortgage  was  given  to  secure,  should  fall  due. 

SiM,  fwrtker,  that  the  provision  that  the  mortgage  should  be  a  continuing  lien  and 
security  upon  "  the  stock  or  goods  to  be  thereafter  brought  into  the  store"  im- 
ported that  the  new  goods  were  expected  to  be  brought  into  the  store,  to 
replace  those  sold,  so  that  the  lien  should  be  continued,  and  transferred  from 
those  sold  to  the  new  goods  thereafter  to  be  brought  into  the  said  store ;  and 
the  lien  was  thus  a  lien  fluctuating  froih  old  goods  as  sold,  to  new  goods  sub- 
stituted in  their  place.  That  this  was  the  clear  purpose  and  intent  of  the 
pcurties,  as  fidrly  inferable  from  the  terms  of  the  mortgage  itself. 

Under  such  circumstances,  although  no  express  agreement,  in  words,  between 
the  parties,  that  the  mortgagor  shall  continue  to  sell  the  goods  mortgaged, 
and  the  business  proceed  as  before  the  giving  of  the  mortgage,  is  found  by  the 
referee,  such  an  agreement  or  understanding  may  be  implied. 

THIS  is  an  appeal  from  a  judgment  on  the  report  of 
a  referee.  . 

The  action  was  replevin,  for  a  stock  of  goods,  and 
goods  to  the  value  of  |2,000  were  taken  by  the  officer, 
when  the  defendant  gave  security  for  the  property,  and 
retained  it  in  his  possession. 

The  defendant  was  the  administrator  of  one  Morrison, 
and  the  plaintiffs  claimed  the  goods  under  a  chattel  mort- 
gage executed  by  said  Morrison,  dated  Decemberl3, 1871, 
given  to  secure  two  notes  of  $700  each,  dated  December 
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13,  1871 ;  one  payable  in  f  onr  months,  and  the  other  in 
six  months,  from  date.  Morrison,  at  the  time  of  giving 
of  said  notes  and  mortgage,  was  a  merchant  and  trader 
at  Le  Roy,  and  the  description  of  the  property  contained 
in  said  mortgage  is  as  follows :  "  All  my  stock  of  goods 
in  my  store  No.  37  sonth  side  of  Main  street,  Le  Roy, 
New  York,  consisting  of  ready  made  clothing,  boots  and 
shoes,  hats  and  caps,  trunks,  gloves  and  mittens."  And 
the  said  mortgage  contained  the  following  provisions : 
"This  mortgage  is  to  be  a  continuing  lien  and  security 
upon  stock  or  goods  to  be  hereafter  brought  into  the 
store,  said  property  now  being  and  remaining  in  the 
possession  of  Douglas  Morrison ;  provided,  always, 
that  said  Morrison  shall  pay  to  the  mortgagee  the  sum 
of  $1,400,  the  amount  of  said  notes,  with  interest,  as 
provided  in  said  notes,  at  the  times  and  places  men- 
tioned in  said  notes,  with  the  right  to  enter  into  said 
store  and  take  possession  of  said  property  on  the  non- 
payment of  said  notes,  or  in  case  the  said  mortgagees 
at  any  time  deem  themselves  unsafe,  and  sell  the  same, 
for  said  debt."  It  appears  that  the  value  of  the  stock 
of  goods  covered  by  said  mortgage  was  $8,000,  and  that 
upon  and  after  the  execution  of  said  mortgage,  Mor- 
rison remained  and  continued  in  possession  of  said  store, 
and  continued  to  sell  and  dispose  of  the  goods  as  before, 
upon  his  own  account ;  and  between  the  date  of  said 
mortgage,  December  13,  and  the  time  of  the  death  of 
Morrison,  December  26,  1871,  he  sold  goods  from  said 
store  to  the  amount  of  $979.96,  and  deposited,  used  and 
paid  out  the  money  received  as  before  the  giving  of  said 
mortgage,  and  bought  other  goods,  and  put  the  same  into 
said  store,  to  the  amount  of  $200  or  $300. 

The  referee  found  that  the  said  chattel  mortgage  was, 
in  fact,  given  in  good  faith,  to  secure  the  plaintiffs'  debt, 
and  not  with  intent  to  hinder  or  defraud  creditors,  and 
that  said  Morrison  died  intestate,  insolvent  and  bank- 
rupt ;  and  he  directed  judgment  for  the  plaintiffs  for  the 
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X)osses6ion  of  said  goods,  or  that  they  should  recover 
the  value  thereof,  $2,000.  The  defendant  duly  filed  and 
served  exceptions  to  the  report  of  the  referee,  and  ap- 
pealed from  the  judgment,  to  this  court. 

Ji.  BuUard,  for  the  appellant 

* 
Wm.  HtcgeTj  for  the  respondents. 

E.  Darwin  Smith,  J.  The  chattel  mortgage  in  ques- 
tion in  this  case,  I  think,  was  clearly  fraudulent  as 
against  creditors,  upon  the  face  of  the  mortgage  and  the 
undisputed  facts  of  the  case,  within  the  principles 
asserted  in  the  cases  of  Edgell  v.  Hart^  (5  Seld.  213 ;) 
Oardner  v.  McEwen^  (19  N.  T.  126 ;)  Ford  v.  WiUiams^ 
(24  id.  859,)  and  Russell  v.  Winne,  (37  id.  693.)  A  Mr 
interpretation  of  the  mortgage  itself,  I  think,  implies  or 
involves  an  agreement  and  understanding  between  the 
I>arties  that  Morrison  should  go  on  with  the  store,  selling 
goods  on  his  own  account,  and  replenishing  the  same 
from  time  to  time,  precisely  as  he  had  theretofore  done, 
and  without  respect  to  the  mortgage,  till  the  notes,  or 
one  of  them,  which  the  mortgage  was  given  to  secure 
should  fall  due.  The  mortgage  covered  about  $8,000 
worth  of  goods.  The  plaintiffs'  debt  was  $1,400.  The 
mortgage  was  to  be  a  continuing  lien  and  security  upon 
"the  stock  or  goods  to  be  thereafter  brought  into  the 
store;"  This  provision  imports  that  new  goods  were 
expected  to  be  brought  into  the  store,  to  replace  those 
sold,  so  that  the  lien  should  be  continued,  and  transferred 
from  those  sold  to  the  new  goods  thereafter  to  be  brought 
into  the  said  store.  The  lien  was  thus  a  fluctuating  one 
from  old  goods  as  sold  to  new  goods  substituted  in 
their  place.  This  was  the  clear  purpose  and  intent  of 
the  parties,  as  fairly  inferable  from  the  terms  of  the 
mortgage  itself. 

The  case  is  within  the  principles  and  facts  asserted  in 
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MiUnacM  v.  KeUy^  (3  Keyes^  407,)  where  the  mortgage 
was  upon  a  whole  stock  of  goods,  wares,  &c.,  in  the 
mortgagor's  store,  *'with  the  increase  and  decrease 
thereof ;"  and  where,  as  in  this  case,  the  mortgagor  was 
to  remain  in  possession  until  de&ult  of  payment,  &c. 
Judge  Parker,  in  giving  the  opinion  of  the  court,  said : 
^'The  mortgaging  the  whole  stock  in  trade — ^the 
whole  poncem  forming  the  grocery  and  liquor  store, 
with  the  increase  and  decrease  thereof,  and  providing 
for  the  continued  possession  of  the  mortgagor,  can  have 
no  other  meaning  than  that  the  mortgagee  should  aU 
the  lime  retain  a  lien  on  the  whole  stock  by  way  of 
mortgago-the  mortgagor  making  purchases  from  time 
to  time,  and  selling  ofE  in  the  ordinary  manner,  the 
intent  being  not  to  create  an  absolute  lien  upon  any 
property  but  a  fluctuating  one,  which  should  open  to 
release  that  which  should  be  sold,  and  take  in  what 
should  be  newly  purchased." 

This  was  just  such  an  arrangement  as  was  held,  in 
Edgell  v  Hart^  to  render  the  mortgage  void.  All  the 
judges  of  the  Court  of  Appeals  concurred  in  this  de- 
cision ;  and  I  cannot  see  any  substantial  distinction  be- 
tween that  case  and  this.  The  referee,  it  is  true,  finds 
that  there  was  no  an'angement  made  in  reference  to  Morri- 
son selling  the  goods  mortgaged,  and  the  plaintiff  had  no  ' 
actual  knowledge  that  he  had  sold  any.  This  finding  is 
in  conflict  with  the  positive  testimony  of  the  attorney 
who  drew  the  mortgage  and  was  present  at  the  time  of 
its  execution  and  delivery ;  but  there  is  a  conflict  be- 
tween his  testimony  and  that  of  the  plaintiffs'  agent 
who  took  the  mortgage,  on  this  point ;  and  the  referee's 
flnding,  as  between  the  two  witnesses,  if  that  was  all 
the  evidence  in  the  case,  on  the  subject,  could  not  be 
disturbed.  The  referee  probably  intended  nothing  else 
by  this  flnding,  than  to  negative  the  fact  of  an  express 
agreement,  in  words,  that  the  mortgagor  should  con- 
tinue to  sell  the  goods.    But  the  proper  inference  from 
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all  the  facts  of  the  case,  connected  with  the  provisions , 
in  the  mortgage — ^the  fact  of  the  actual  sales,  and  the 
circnmstances  of  the  case — ^all,  I  think,  imply  an  agree- 
ment or  understanding  between  the  parties  that  the  sales 
in  the  store,  and  the  business  of  the  store,  should  con- 
tinue and  proceed  as  before  the  giving  of  the  mortgage. 
An  agreement  implied,  understood  and  recognized  be- 
tween parties,  is  just  as  valid  an  agreement  as  if  made 
in  express  words.  In  twelve  days  after  this  mortgage 
was  given,  the  mortgagee  had  sold  from  said  store  goods 
to  the  amount  of  $979.96,  and  added  to  the  stock  goods 
to  the  amount  of  $200  to  $300.  Was  not  this  done  just 
as  the  parties  mutually  intended  and  expected  when  the 
mortgage  was  given,  and  did  not  the  plaintiff  assent 
to  such  a  course  of  business  ?  Quite  clearly,  I  think, 
this  must  be  presumed  from  the  facts  and  circumstances 
of  the  case,  and  this  was  doubtless  done  by  the  mort- 
gagor upon  his  understanding  of  the  agreement  under 
which  the  mortgage  was  given. 

If  necessary  so  to  hold,  I  should  think  this  judgment 
should  therefore  be  reversed  on  the  facts.  The  referee's 
finding  that  it  was  not  agreed  that  Morrison  should  go 
on  and  sell  the  goods  as  before  the  execution  of  the 
mortgage,  I  think,  is  in  conflict  with  the  decided  weight 
of  the  evidence.  The  positive  testimony  of  the  witness 
Hadden,  is,  I  think,  strongly  corroborated  by  the  testi- 
mony and  facts  of  the  case.  This  witness  testified  that 
he  read  the  mortgage  in  the  presence  of  Morrison  and 
HaveU,  the  plaintiffs'  agent ;  that  he  read  the  continu- 
ing clause,  and  Morrison  said,  ^'that  is  all  right,  but  I 
am  to  continue  to  sell  right  along ;"  and  HaveU  said, 
"certainly." 

The  plaintiffs'  agent  simply  denies  that  he  said  so ; 
but  in  view  of  all  the  facts  of  the  case,  I  think  the  posi- 
tive affirmative  testimony  of  Hadden  should  rather  be 
credited.  He  had  no  interest  in  the  matter,  was  an  at- 
torney simply  called  on  to  draw  the  mortgage,  and  was 
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acting  for  both  parties,  and  had  no  motive  to  misstate 
the  fsLctB.  His  testimony  is  most  consistent  with  the 
acts  and  conduct  of  the  parties  and  the  transparent 
character  of  the  whole  transaction. 

The  judgment  should  be  reversed,  and  a  new  trial 
granted ;  costs  to  abide  the  event. 

Talcott,  J.,  concurred. 

MuLLEN^,  P.  J.,  dissented. 

Judgment  reversed,  and  new  trial  granted. 

[FoDKTH  Dkpaetmxht,  Genkral  Tbrm,  at  Rochester,  April  1, 1878.    MvUin^ 
TaleoU  and  E,  D.  Smith,  Justices.] 
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Henry  Fralich,  plaintiJOf  in  error,  vs.  The  People, 

defendants  in  error. 

AlthoTigh  many  of  the  technicalities  of  former  times  are  still  permitted  to 
shield  offenders  from  the  ponishment  dae  to  their  crimes,  notwithstanding 
the  reasons  which  justified  their  adoption  have  long  since  passed  away,  yet 
the  courts  are  gradually  applying  the  more  wise  and  safe  rule  that  no  error 
shall  avail  a  prisoner,  unless  it  manifestiy  appears  that  it  may  have  done  him 
some  material  injury.    Fer  Mulun,  P.  J. 

Whether  the  court  below  was  right  or  wrong  in  allowing  questions  to  be  put 
to  the  prisoner,  and  others,  on  the  trial,  with  the  view  of  impeaching  his 
testimony,  what  the  prisoner  said,  at  any  time  after  the  commission  of  the 
offence  is  competent  against  him  as  admisdons ;  and  these  ai^miiMinna  can  be 
proved  by  himself,  or  any  other  person  who  knew  of  them. 

When  a  prisoner,  on  trial,  takes  the  stand  as  a  witness  in  his  own  behalf,  he  is 
subject  to  the  same  rules  of  examination,  and  to  be  contradicted,  as  any 
other  witness. 

It  is  therefore  competent  to  show  that  his  testimony,  as  to  being  unconscious 
of  what  he  did,  while  committing  the  crime,  and  for  some  time  afterward, 
was  not  true.  It  could  not  be  true  i(  very  soon  thereafter,  he  related  to  the 
witness  the  manner  in  which  the  crime  was  committed. 

The  counsel  of  a  prisoner  cannot  be  heard  to  assail  the  charge  of  the  court, 
upon  the  trial,  when  he  has  not  excepted  to  it,  or  the  exception  is  too  general 
to  be  available. 
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Whether  or  not  mere  words,  uttered  in  the  hearing  of  a  person  who,  by  reason 
thereof,  kills  another,  can  be  permitted  to  reduce  the  killing  from  murder  to 
manslaughter,  it  is  clear  that  information  communicated  by  others  to  the  per- 
son who  kills  another,  because  of  it,  can  never  be  permitted  to  reduce  the 
grade  of  the  crime. 

Upon  a  writ  of  error,  the  court  has  no  power  to  hear  a  motion  for  a  new  trial 
upon  the  ground  that,  since  the  trial,  material  evidenoe,  favorable  to  the 
prisoner,  has  been  discovered. 

If  such  a  motion  can  be  made  in  any  court,  it  must  be  made  in  the  oyer  and 
terminer.    It  cannot  be  made,  in  the  first  instance,  at  the  General  Term. 

ERROR  to  the  court  of  oyer  and  terminer  of  the 
county  of  Onondaga,  upon  exception^  taken  on 
the  trial. 

The  plaintiflf  in  error  was  tried,  in  January,  1873, 
upon  an  indictment  for  the  murder  of  Peter  Shaffer,  on 
the  3d  of  August,  1872,  and  convicted.  A  bill  of  excep- 
tionSy  containing  the  evidence,  and  proceedings  had 
upon  the  trial,  was  duly  made.  The  questions  raised  on 
the  trial  sufficiently  appear  in  the  opinion  of  the  court. 

James  JVoxoUy  for  the  plaintiff  in  error. 

Wm.  P.  Ooodell€j  (district  attorney,)  for  the  people. 

Bj/  the  Courts  MuLLiisr,  P.  J.  That  the  prisoner  killed 
Peter  Shaffer  at  Syracuse  in  August,  1872,  is  conceded ; 
that  the  killing  was  premeditated  is  conclusively  estab- 
lished by  the  evidence  ;  the  deceased  had  some  difficulty 
with  the  prisoner's  wife,  and  applied  to  her  insulting 
and  abusive  epithets ;  when  the  prisoner  came  to  his 
house  after  the  affray,  the  wife  or  a  woman  who  was 
with  her,  told  him  what  the  deceased  had  said  concern- 
ing his  wife  ;  he  immediately  went  into  a  room  where  a 
bayonet  and  policeman' s  club  were  kept,  took  one  in 
each  hand  and  left  the  house ;  he  went  to  a  saloon  near 
by,  where  deceased  and  his  wife  were ;  he  found  the 
door  locked,  forced  it  open  and  went  in;  as  he  ap- 
proached the  deceased,  his  wife  placed  herself  between 
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the  prisoner  and  her  husband  to  protect  him  ;  the  pris- 
oner struck  her  on  the  head  with  his  club ;  as  she  fell 
her  husband  caught  her  in  his  arms,  and  while  he  thus 
held  her  the  prisoner  stabbed  him  with  the  bayonet, 
killing  him  instantly. 

He,  obviously,  formed  the  purpose  to  kill  instantly, 
on  hearing  the  abusive  terms  which  the  deceased  had 
applied  to  his  wife ;  he  then  went  to  the  room  where  the 
weapons  were  with  which  his  murderous  purpose  could 
be  most  certainly  accomplished  ;  he  took  possession  of 
them,  and  on  his  way  to  the  saloon  removed  the  sheath 
from  the  bayonet  to  prevent  any  chance  for  mistake  in 
the  use  of  it  upon  the  body  of  Shaffer.  To  kill  Shaffer 
he  found  it  necessary  to  preface  the  murder  by  the  crime 
of  breaking  into  the  saloon.  His  operations  were  those 
of  a  man  capable  of  forming  a  plan  upon  the  instant — 
whose  mind  operated  rationally  in  the  use  of  means  to 
the  end — ^and  his  memory  of  the  place  where  the  weap- 
ons he  wanted  were  stored  was  active  and  undisturbed. 
We  have  thus  established  every  element  that  either  the 
common  law  or  our  statute  requires  to  be  established  in 
order  to  justify  a  conviction  for  the  crime  of  murder  in 
the  first  degree. 

The  prisoner  set  up  his  insanity  as  a  defence  to  the 
indictment.  He  failed,  totally,  to  establish  it,  and  the 
jury,  whose  province  it  was  to  pass  upon  the  questions, 
found  him  to  be  sane.  So  well  satisfied  is  his  counsel 
with  the  propriety  of  the  finding  that  he  makes  no  point 
in  relation  to  it  upon  the  argument  before  us. 

Unless,  therefore,  some  error  was  committed  .by  the 
oyer  and  terminer  upon  the  trial,  to  the  prejudice  of  the 
prisoner,  the  conviction  must  be  affirmed. 

The  prisoner' s  counsel  insists  that  the  grand  jury  that 
found  the  indictment,  and  the  petit  jury  that  rendered 
the  verdict  of  guUty,  were  illegally  drawn. 

There  is  nothing  before  us  showing  any  such  irregu- 
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larity,  and  of  course  the  objection  is  unavailing  to  the 
prisoner. 

The  counsel  requested  the  court  below  to  quash  the  in- 
dictment and  discharge  the  prisoner,  because  of  certain 
defects  in  the  indictment.  They  are  purely  technical, 
and  have  been  repeatedly  held  to  furnish  no  ground 
for  discharging  the  prisoner. 

When  objections  like  those  insisted  on  by  the  coun- 
sel were  available,  the  prisoner  was  refused  the  aid  of 
counsel  and  the  right  to  examine  witnesses  in  his  own 
defence.  The  courts  were,  under  the  circumstances, 
compelled  to  interpose  these  technicalities  in  order  to 
save  the  accused  from  an  unjust  conviction. 

Many  of  these  rules  are  still  permitted  to  shield  offen- 
ders from  the  punishment  due  to  their  crimes,  although 
the  reasons  which  justified  their  adoption  have  long 
since  jmssed  away. 

It  is  the  application  of  these  absurd  technicalities  at 
this  day  that  is  bringing  the  administration  of  criminal 
law  into  contempt.  We  are  gradually  getting  rid  of 
them,  and  the  courts  are  appl3dng  the  more  wise  and 
safe  rule,  that  no  error  shall  avail  a  prisoner  to  escape 
punishment,  unless  it  manifestiy  appears  that  it  may 
have  done  him  some  material  injury. 

The  prisoner's  counsel  insists  that  certain  questions 
were  improperly  allowed  to  be  put  to  the  prisoner  when 
testifying  in  his  own  behalf  on  the  trial,  and  that  a  wit- 
ness was  permitted  to  contradict  the  prisoner  as  to  cer- 
tain matters  sworn  to  by  him. 

It  is  not  material  whether  the  court  was  right  or 
wrong  in  allowing  questions  to  be  put  to  the  prisoner 
and  others  with  the  view  of  impeaching  his  evidence. 

What  the  prisoner  said  at  any  time  after  the  commis- 
sion of  the  offence  was  competent  against  him  as  ad- 
missions, and  these  admissions  could  be  proved  by 
himself  or  any  other  person  who  knew  of  them. 

When  the  prisoner  takes  the  stand  as  a  witness  in  his 


52         OASES  IN  THE  SUPREME  COURT. 

Frnlich  ».  The  People. 

own  behalf,  he  is  subject  to  the  same  rules  of  examin- 
ation and  to  be  contradicted  as  any  other  witness ;  it 
was,  therefore,  competent  to  show  that  his  testimony  as 
to  being  unconscious  of  what  he  did  while  committing 
the  crime,  and  for  some  time  afterwards,  was  not  true  ; 
it  could  not  be  true  if  very  soon  thereafter  he  related  to 
the  witness  the  manner  in  which  the  murder  was  com- 
mitted, as  the  witness  testified  he  did. 

The  prisoner' s  counsel  cannot  be  heard  to  assaU  the 
charge  of  the  court,  as  he  has  not  excepted  to  it.  The 
only  exception  taken  to  it,  if  it  can  be  called  an  excep- 
tion, is  altogether  too  general  to  be  available.  But  the 
result  would  not  be  changed  if  the  counsel  had  excepted 
to  it.  There  may  be  expressions  in  it  that  are  open  to 
criticism ;  but  taking  it  as  a  whole,  it  gives  a  correct  ex- 
position of  the  law  applicable  to  the  case,  and  is  as 
favorable  to  the  prisoner  as  his  counsel  had  a  right  to 
ask  or  expect.  Indeed,  the  counsel  expressed  his  satis- 
faction at  the  rulings  of  the  court,  at  the  time,  but  he 
now  insists  that  the  charge  was  subsequently  changed 
by  the  court  so  as  to  be  inconsistent  with  that  part  of  it 
he  approved. 

The  point  urged  most  strongly  oi^  the  court  was,  that 
the  prisoner  was  entitled  to  the  same  reduction  of  the 
crime  from  murder  in  the  first  degree  to  manslaughter, 
because  he  had  been  told  of  the  offensive  epithets  applied 
to  his  wife,  that  he  would  have  been  had  he  been  present 
and  heard  them,  and  was  thereby  so  enraged  as  to  be 
incapable  of  forming  a  premeditated  design  to  kill 
Shaffer. 

We  shall  not  stop  to  inquire  whether  mere  words  uttered 
in  the  hearing  of  a  person  who,  by  reason  thereof,  kills 
another,  can  be  permitted  to  reduce  the  killing  from 
murder  to  manslaughter ;  but  of  one  thing  we  feel  assured, 
that  information  communicated  by  others  to  the  person 
who  kills  another  because  of  it,  can  never  be  permitted 
to  reduce  the  grade  of  the  crime,  and  for  two  reasons,  viz : 
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First.  It  miist  be  admitted  that  in  all  cases,  without 
regard  to  whether  the  communication  made  is  true  or 
false,  a  falsehood  will  produce  the  same  effect  upon  the 
mind,  if  it  is  believed  to  be  true,  that  it  would  if  it  was 
true.  The  person  uttering  the  falsehood,  although  with 
the  intention  of  causing  the  death  of  another,  incurs  no 
legal  guilt,  notwithstanding  he  is  in  fact  the  real  mur- 
derer. 

Second.  The  effect  of  admitting  such  evidence  would 
be  to  relieve  men  of  violent  passions  from  any  obligation 
to  keep  them  under  control,  and  murder  would  be  com- 
mitted on  the  slightest  provocation. 

It  is  impossible  to  anticipate  to  what  extent  a  repre- 
sentation that  an  injury  has  been  done  to  a  member  of  a 
man's  family  will  arouse  his  passions  and  excite  him  to 
avenge  the  wrong.  A  slight  injury  would  be  sufficient 
with  some  men,  while  it  would  but  slightly  disturb 
others.  If  the  fact  be  that  the  person  becomes  enraged 
and  kills  another  in  consequence  of  the  representation,  it 
must  follow  that  however  slight  the  injury  that  produces 
the  frenzy,  it  must  be  received  in  mitigation  of  the  degree 
of  the  crime,  if  killing  results  from  it.  The  men  of  the 
most  violent  tempers  are  thus  made  the  least  criminal 
when  they  allow  their  passions  to  impel  them  to  the 
commission  of  murder. 

Men  must  be  taught  that  their  safety  lies  in  controlling, 
not  in  giving  loose  rein  to  their  passions.  When  they 
destroy  human  life,  with  a  premeditated  design  to  ac- 
complish such  a  purpose,  the  safety  of  society  demands 
that  the  highest  penalty  provided  by  the  laws  should  be 
inflicted  upon  the  one  who  commits  the  crime. 

The  prisoner's  counsel  has  called  upon  us  to  entertain 
a  motion  for  a  new  trial,  upon  the  ground  that  since  the 
trial  he  has  discovered  material  evidence  favorable  to  the 
prisoner. 

Such  a  motion  we  have  no  power  to  hear.  If  it  can 
be  made  in  any  court,  it  must  be  made  in  the  oyer  and 
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terminer.    It  cannot  be  made  in  the  first  instance  in  the 
general  term. 

The  judgment  and  conviction  are  affirmed,  and  the 
proceedings  remitted  to  the  Onondaga  oyer  and  terminer. 

[FouBTH  Depabtment,  Qkneral  Term,  at  Rochester,  April  12, 1873.    MuUin, 
TalcoU  and  E,  D.  Smith,  Justices.] 


Coleman  vs.  Lansing  and  others. 

Where  one  purchases  the  interest  of  one  of  the  partners,  in  a  partnership,  and 
takes  his  place  in  the  firm,  not  agreeing  to  pay,  at  once,  aU  the  debts  of  the 
firm,  but  only  that  he  will  "  asitume**  the  share  of  the  liabilities  of  the  firm 
which  belong  to  the  outgoing  partner,  the  intent  and  meaning  of  such  as- 
sumption is  to  indemnify  the  outgoing  partner.  If  the  latter  is  obliged  to 
pay  any  of  the  old  debt^,  under  such  circumstances,  then,  and  then  only,  he 
is  entitled  to  maintain  his  action. 

At  the  time  of  the  purchase  by  the  defendants  of  an  interest  in  a  partnership 
firm,  there  was  a  balance  of  $200  due  from  the  firm  to  R.  The  account  was 
kept  along  with  the  new  firm,  and  was  one  continuous ;  and  payments  were 
made  to  R.  more  than  sufilicient  to  extinguish  such  balance  of  $200,  without 
any  specific  appropriation  by  either  party,  other  than  such  as  arose  from  the 
charges  and  credits  In  the  continuous  accoii;it  and  the  appropriation  there- 
upon assumed  by  the  rules  of  law.  Held  that  the  rule  in  such  a  case  is,  that 
the  payments  are  to  be  applied  to  the  earliest  items  in  the  account,  although 
the  payments  are  made  by  the  new  firm,  some  of  whom  are  not  liable  to  the 
creditor  for  the  debt  extinguished  by  their  application.  And  that  this  is 
especially  so,  where  the  incoming  partner  has  assumed  his  share  of  the  old 
liabilities. 

APPEAL  from  a  judgment  on  the  report  of  a 
referee. 
On  the  17th  day  of  July,  1868,  the  plaihtiflE  was  a  part- 
ner with  one  Barnes,  and  with  him  owned  a  fruit  jar 
patent,  and  was  carrying  on  business  with  him  under 
the  name  of  Coleman  &  Barnes.  Coleman  sold  his  one- 
half  interest  to  the  defendants,  and  they  took  his  place 
in  the  firm  under  an  agreement,  in  these  words  : 
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*' Whereas,  S.  Coleman  is  equal  owner  of  the  patent 
fruit  jar  in  the  copartnership  of  Coleman  &  Barnes,  and, 
whereas,  Messrs.  W.  V.  K.  Lansing  and  W.  R.  Lansing 
are  desirous  of  buying  an  interest  in  said  jar  ;  therefore, 
for,  and  in  consideration  of  the  sum  of  ten  thousand 
dollars,  the  receipt  whereof  is  hereby  acknowledged,  I 
hereby  sell,  assign,  and  make  over,  all  my  right,  title 
and  interest,  to  one  undivided  half  of  said  patent,  and 
also  to  all  claim  of  any  profits  or  interest  in  the  present 
year's  business.  The  Messrs.  Lansing  to  assume  all 
liabilities,  and  to  receive  all  the  profits  January  1st, 
1868,  and  to  share  with  Mr.  Barnes  precisely  as  said 
Coleman  would  have  done,  had  not  this  agreement  been 
entered  into.  S.  Coleman, 

W.  V.  K.  Lansikg, 
Wm.  R.  Lansing." 

The  action  was  lounded  on  the  last  clause  of  this 
agreement. 

At  this  time  a  contract  existed,  dated  December  31, 
1867,  between  Coleman  &  Barnes  of  the  one  part,  and 
Southwick  &  Reed  of  the  other,  by  which  S.  &  R.  were 
to  make  jars  for  C.  &  B.  at  a  certain  price  per  gross, 
and  deliver  the  same  by  May,  1868,  and  C.  &  B.  were 
to  pay  for  the  same  by  good  notes  at  30  days.  The  goods 
had  not  been  delivered  on  the  17th  of  July;  C.  &  B. 
were,  however,  indebted  for  jars  before  then  delivered, 
in  the  sum  of  $10,000.  Before  September  8, 1868,  Barnes 
sold  out  to  Klinck,  and  the  business  was  transacted 
under  the  name  of  Klinck,  Lansing  &  Co.,  and  on  the 
8th  of  September,  1868,  this  Grm  gave  their  note  to 
Southwick  &  Reed*  for  $10,000  on  account  of  this  con- 
tract. It  had  not  been  paid,  but  Mr.  Reed  testified  he 
received  it  to  apply  on  C.  &  B.'s  account,  in  existence 
17th  July,  1868.  The  note  was  discounted,  sued,  and 
afterward  taken  up  by  Mr.  Lansing,  who  now  has  it ; 
and  other  indebtedness  accrued  to  Southwick  &  Reed 
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under  the  contract  for  goods  purchased  and  delivered  to 
K.,  L.  &  Co.,  and  Also  to  C.  &  B.  Coleman,  the  plain- 
tiff, had  never  paid  any  part  of  the  indebtedness  to 
S:  &  R.  Prior  to  July  17,  1868,  C.  &  B.  employed  one 
Russell  as  travelling  agent  to  sell  goods  on  commission, 
and  under  the  same  arrangement  he  continued  to  work 
for  Barnes  &  Lansing,  and  Klinck,  Lansing  &  Co.  The 
account,  during  these  employments,  was  continuous, 
and  after  July  17th,  the  defendants  paid  Russell,  from 
time  to  time,  more  than  enough  to  pay  the  sum  due  from 
Coleman  &  Barnes,  but  at  the  close  of  the  season  K.,  L. 
&  Co.  owed  Russell  more  than  $200,  and  the  plaintiff 
paid  him  $200. 

The  referee  found  "that  the  amount  of  the  liability 
of  said  Coleman  &  Barnes  to  said  Russell,  on  the  17th 
day  of  July,  1868,  was  satisfied  and  extinguished  by  the 
subsequent  payment  of  the  defendants  to  said  Russell 
as  aforesaid."  Also,  "  that  the  balance  aforesaid  found 
due  to  said  Southwick  &  Reed  not  having  been  paid, 
nor  any  part  of  it,  by  the  plaintiff,  no  right  of  action  has 
accrued  to  him  to  recover  the  same  of  the  defendants. 
That  no  right  of  action  has  accrued  to  the  plaintiff  to  re- 
cover the  amount  of  $10,000,  due  from  said  Coleman  & 
Barnes  to  said  Southwick  &  Reed  on  the  17th  of  July, 
1868,  for  which  said  Klinck,  Lansing  &  Co.  subse- 
quently gave  their  note  to  Southwick  &  Reed  as  afore- 
said ;"  and  gave  judgment  for  the  defendants.  The 
plaintiff,  after  judgment,  appealed  to  this  court. 

JF.  L.  Durand,  for  the  appellant. 

O.  F.  Danforth^  for  the  respondents. 

By  the  Courts  Talcott,  J.  The  referee  was  correct 
in  holding  that  the  plaintiff  could  not  maintain  his  ac- 
tion on  account  of  the  debt  due  to  Southwick  &  Reed 
until  he  had  been  compelled  to  pay  the  same,  or  some 
part  thereof. 
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By  the  agreement,  the  defendants  purchased  the  in- 
terest of  Coleman  in  the  partnership  of  Coleman  & 
Barnes,  and  took  his  place  in  that  firm  as  of  the  first  bi 
Jannarjr,  1868.  They  did  not  agree  to  pay  at  once  all 
the  debts  of  the  firm  of  Coleman  &  Barnes.  They  only 
assumed  the  share  of  the  liabilities  of  the  firm  which  be- 
longed to  Coleman.  The  intent  and  meaning  of  such  an 
assumption  on  the  part  of  an  incoming  partner  is  merely 
to  indemnify  the  outgoing  partner.  If  the  outgoing 
partner  is  obliged  to  pay  any  of  the  old  debts,  under 
such  circumstances,  then,  and  only  then,  he  is  entitled 
to  maintain  his  action.     {Pars,  on  Part.  434-437.) 

As  to  the  balance  of  $200  due  to  Russell  at  the  time 
the  defendants  assumed  the  place  of  Coleman,  it  appears 
that  the  account  was  kept  along  with  the  new  firm,  and 
was  one  continuous  account,  and  payment  had  been 
made  to  him  more  than  suflBcient  to  extinguish  the  bal- 
ance which  was  due  at  the  time  of  the  change  in  the  firm, 
without  any  specific  appropriation  by  either  party  other 
than  such  as  arose  from  the  charges  and  credits  in  the 
continuous  account,  and  the  appropriation  thereupon 
assumed  by  the  rules  of  law.  In  such  a  case,  where 
there  is  an  outgoing  partner  and  the  account  is  continued 
as  one  continuous  account,  the  rule  is,  that  the  pay- 
ments are  to  be  applied  to  the  earliest  items  in  the  ac- 
count, although  the  payments  are  made  by  the  new  firm, 
some  of  whom  were  not  liable  to  the  creditor  for  the 
debt  extinguished  by  their  application,  and  this  is  espe- 
cially so  where  the  incoming  partner  has  assumed  his 
share  of  the  old  liabilities.  {Pars,  on  Part.  432,  an^ 
ca^es  died.) 

'  It  does  not  therefore  appear  that  the  referee  has  com- 
mitted any  error,  and  the  judgment  must  be  affirmed. 

[Fourth  Depa&tment,  General  Teem,  at  Buffalo,  June  27,  1878.    JfttUin, 
TaJeoUtaid  JSl  D.  Smith,  Justices.] 
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A*  decision,  on  the  trial  of  a  question  of  iact  by  the  couH,  which  does  not 
authorize  a  final  judgment,  but  directs  further  proceedings  before  a  referee, 
or  otherwise,  is  precisely  the  decision  described  in  section  268  of  the  Code, 
as  amended  in  1867,  authorizing  a  party  to  move  for  a  new  trial,  upon  a 
case,  or  exceptions. 

An  action  in  equity  was  brought  to  compel  the  delivery  to  the  plaintiffs  of  a 
deed  which  had  been  executed  and  acknowledged  by  M.,  in  her  lifetime,  and 
deposited  with  B.  as  an  escrow,  subject  to  the  performance  of  a  contract 
made  between  M.  and  one  of  the  plaintiffs,  for  the  support  of  M.  during  her 
life,  and  after  her  death  such  deed  was  to  be  delivered  to  the  grantees.  The 
action  was  tried  before  a  justice  of  this  court,  who  made  and  filed  his  de- 
cision containing  his  finding  of  facts,  and  conclusions  of  law.  But,  instead 
of  rendering  or  ordering  any  final  judgment,  in  the  case,  such  justice,  having 
arrived  at  the  conclusion  that  the  plaintiffs  were  not  entitled  to  the  relief 
sought,  but  were  entitled  to  receive  compensation  in  damages  for  the  breach 
of  the  contract,  ordered  that  the  plaintiffis  have  leave'  to  move  to  have  the 
legal  representatives  of  M.  made  parties,  and  for  a  reference,  or  an  issue,  to 
ascertain  the  amount  of  damages;  and  that  in  the  meantime  the  cause  stand 
over,  and  that  all  other  questions,  including  that  of  costs,  be  reserved. 
Held  that  this  was  a  case  where  the  plaintif]^  were  entitled  to  move  for  a 
new  trial,  under  section  268  of  the  Code. 

The  specific  performance  of  an  agreement  for  the  ctmveynnce  of  land,  in  con- 
sideration of  support  and  maintenance  during  life,  may  be  compelled,  in 
equity. 

To  compel,  the  delivery  of  deeds  and  other  instruments  in  favor  of  perm^ns 
legally  entitled  to  them  is  an  old  head  of  equity  jurisdiction,  is  a  most  im- 
portant branch  of  that  jurisdiction,  and  is  exerted  in  all  suitable  cases,  in 
favor  of  persons  entitled  to  the  possession  of  deeds  or  other  instruments. 

And  a  case  where  a  deed  has  been  delivered  in  escrow,  upon  a  condition  which 
has  been  fidfiUed,  would  seem  to  be  one  which  especially  justifies  and  calls 
for  the  exercise  of  this  jurisdiction ;  since  the  withholding  of  the  deed  inter- 
feres with,  and  probably  prevents,  the  vesting  of  the  legal  title.  Per  Tal- 
COTT,  J. 

An  escrow,  signed,  sealed  and  deposited  upon  a  valuable  consideration,  is  not 
revokable  by  the  depositor,  except  according  to  the  terms  of  the  agreement 
and  deposit 

The  depositary  of  an  escrow,  under  such  circumstances,  is  as  much  the  agent 
of  the  g^ntce  as  of  the  grantor;  and  he  is  as  much  bound  to  deliver  the 
deed,  on  performance  of  the  condition,  as  he  is  to  withhold  it  until  per* 
formance. 

Although  it  may  be  doubtful  whether  the  deed  can  take  effect  without  actual 
delivery,  yet  when  it  is  delivered,  the  delivery  relates  back  to  the  time 
of  the  deposit. 
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"WTiere  the  contingency  upon  which  a  deed  in  escrow  was  to  be  delivered, 
viz.,  the  death  of  the  grantor,  had  happened,  and  the  grantees  had  fully 
performed  the  contract,  on  their  part ;  held  that  the  arrangement  created  an 
equitable  interest  in  the  property  conveyed,  which  ripened  into  an  absolute 
equitable  (if  not  legal)  title,  on  the  death  of  the  grantor;  and  that  the 
grantees  were  entitled  to  a  delivery,  and  the  custody,  of  the  deed,  and  to 
have  the  same  recorded. 


M 


OTION  by  the  plaintiflfs  for  a  new  trial,  under  sec- 
tion 268  of  the  Code  of  Procedure. 


0,  F.  Danforfh^  toi  the  plaintiflEs. 

1.  The  case  is  within  the  provisions  of  section  268  of 
the  Code.  The  decision  does  not  authorize  final  judg- 
ment, but  does  direct  further  proceedings  for  ascertain- 
ing damages. 

II.  The  plaintiflEs  are  entitled  to  a  delivery  of  the 
deed,  to  the  grantees  therein.  1.  The  learned  justice  at 
Special  Term  misconceives  the  action.  He  treats  it  as 
if  it  was  an  action  for  specific  performance  of  the  agree- 
ment merely.  On  the  contrary  it  is  brought  to  compel 
a  delivery  of  the  deed,  and  may  be  maintained  for  that 
purpose,  within  well  recognized  rules  of  equitable  juris- 
diction. The  contract  is  material  only  as  containing 
th,e  condition  upon  which  the  escrow  was  to  be  deliv- 
ered to  the  grantee.  2.  The  object  to  be  secured  as 
expressed  in  the  contract,  is  the  performance  of  its 
terms  by  Mr.  Stanton.  And  Mrs.  Miller,  in  delivering 
the  deed  to  Mr.  Benedict,  accompanied  it  with  her  cer- 
tificate, that  it  was  subject  to  the  performance  of  the 
contract  made  by  Mr.  Stanton,  adding,  the  ''said  deed 
is  delivered  to  O.  M.  Benedict,  in  escrow,  for  the  use  of 
the  grantees  at  my  decease."  The  court  finds  that  Stan- 
ton performed  the  agreement  on  his  part.  Mrs.  Miller 
having  died,  the  plaintiif s  are,  therefore,  entitled  to  the 
absolute  manual  custody  of  the  deed,  (a.)  Benedict 
thus  became  the  depositary  selected  by  both  parties. 
The  moment  the  condition  was  performed,  the  deed  took 
eflEect,  without  any  formal  delivering  into  the  hands  of 
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the  grantees.  The  estate  or  title  vested.  (&. )  The  condi- 
tion having  been  performed,  and  Mrs.  Miller  having 
died,  Benedict  was  as  much  bound  to  deliver  the  deed 
to  the  grantees  as  he  was  bound  to  withhold  it,  until  per- 
formance and  her  death.  (3  Washb.  on  Heal  Prop.  292. 
Belden  v.  Carter^  4  Day^  66.  BeeJcTnan  v.  Frosty  18 
John.  544.  Shep.  Touch.  66,  57.  Co.  Litt,  36,  a  3.) 
Kent,  Ch.  J.,  in  Jackson  v.  Catlin^  (2  John.  258,)  says : 
"A  deed  is  delivered  as  an  escrow  when  it  is  delivered 
to  a  third  person  to  keep  until  something  be  done  by  the 
grantee,  and  it  is  of  no  force  until  the  condition  be  ful- 
filled." It  must  follow,  that  when  fulfilled,  the  de- 
livery becomes  absolute  for  the  use  of  the  grantee,  and 
the  grantee  entitled  to  the  deed.  Benedict  became  a 
trustee  for  the  grantees.  The  instrument  was  delivered 
as  the  deed  of  Mrs.  MiU^r,  for  the  use  of  the  grantees, 
upon  her  death ;  not  as  an  escrow,  but  as  a  deed,  to  be 
held  until  condition  performed.  {Hatch  v.  Hatch^  9 
Mass.  309.)  The  deed  remained,  during  the  life  of 
Mrs.  Miller,  in  the  hands  of  Mr.  Benedict,  subject,  that 
is,  as  security  for  the  performance  by  Mr.  Stanton  of 
his  agreement,  but  to  be  delivered  to  the  grantees,  upon 
the  death  of  Mrs.  Miller.  This  agreement  could  not  be 
revoked  by  the  grante&s  alone,  and  it  was  the  duty  of 
Benedict,  upon  the  death  of  Mrs.  MiQer,  to  deliver  the 
deed  to  the  grantees  as  a  good  and  valid  conveyance  of 
the  lands  therein  contained. 

III.  But  if  the  action  is  regarded  as  one  for  the  spe- 
cific performance  of  the  agreement,  the  plaintijffs  are 
entitled  to  a  decree  in  their  favor.  1.  The  contract  is 
fair  upon  its  face.  2.  The  attendance  of  the  plaintiffs, 
Oliver  Stanton  and  wife,  was  solicited  by  Mrs.  MiUer, 
after  consultation  with  her  counsel.  Judge  Humphrey. 
3.  The  agreement  in  question,  the  deed  and  will,  were 
drawn  by  O.  M.  Benedict,  Mrs.  Miller's  counsel,  with- 
out the  presence  or  dictation,  or  suggestion  of  the  plain- 
tiffs, or  either  of  them.    4.  The  plaintiffs  performed 
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their  part  of  the  agreement.  5.  There  is  no  pretence  of 
fraud  or  imposition,  or  undue,  or  even  any,  influence 
exercised  over  Mrs.  Miller.  Under  these  circumstances, 
the  plain  tiflfs  are  entitled  to  a  performance  of  the  con- 
tract. {Seymour  v.  Delancy^  S  Cowen^  445.)  This  case 
is  followed  and  cited  by  the  court  in  Parmelee  v.  Cam- 
eroUy  (41  N.  Y.  392,  396 ;  Lohdell  v.  Lohdell,  (36  id. 
327.)  See  also,  Barnes  v.  Barnes,  (65  N.  O.  26, 261^14.) 
IV.  The  plaintiffs  cannot  have  adequate  relief  at  law. 
1.  Contracts  will  not  be  permitted  to  be  broken,  when 
there  is  not  a  plain,  adequate  and  complete  remedy  at 
law.  (2  Siory^s  JSq.  Jwr.  §  224.)  2.  When  the  damages 
cannot  be  known  or  estimated  with  any  exactness,  either 
because  the  effect  will  show  itself  only  after  a  long  time, 
or  for  any  other  reason.  {Pars,  on  Cont  364-373. 
2  Sbcyry's  Eq.  Jur.  §  718.)  In  cases  coming  within  these 
rules,  it  would  be  inequitable  and  unjust  to  permit  fair, 
honest  contracts  to  be  avoided,  (3  Pars,  on  Cont.  350 ; 
March  v:  Blackman,  60  Barh.  329,)  referring  to  and 
adopting  these  rules.  3.  In  this  case  the  damages  can- 
not be  estimated  with  any  exactness.  The  plaintiffs  were 
induced  to  break  up  the  ties  and  engagements  by  which 
they  were  bound  in  their  place  of  residence ;  to  abandon 
their  allegiance  to  their  own  country,  and  to  become 
residents  of  the  country  of  Mrs.  Miller ;  to  take  upon 
themselves  her  care  and  support  so  long  as  she  might 
liv§,  and  be  subject  to  her  caprices  and  whims,  and  be 
bound  to  her  necessities.  They  gave  up  the  house  they 
had,  upon  the  promise  of  another,  and  have  fulfilled, 
literally,  their  undertaking  with  Mrs.  Miller.  Their 
compensation  and  damages  can  be  measured  only  by 
their  agreement,  and  not  by  the  uncertain  discretion  of 
a  jury.  In  Rhodes  v.  Rhodes,  (3  Sandf.  Ch.  279,)  a 
case  not  unlike  the  present,  save  that  the  agreement  for 
support  was  by  parol,  the  court  decreed  specific  per- 
formance. {See  also,  Par  sell  v  StryJcer,  41  N.  T.  480 ; 
Stephens  v.  Reynolds,  6  id.  458.) 
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V.  The  direction  to  Mr.  Benedict  to  destroy  the  will 
and  the  deed,  are  unimportant.  If  Mrs.  Miller  under- 
stood that  she  could  violate  the  contract  and  pay  dam- 
ages, it  would  not  aflEect  the  plaintiffs.  They  were  not 
a  party  to  any  such  arrangements,  nor  privy  to  such 
understanding.  The  deed  was  expressly  delivered  to 
Mr.  Benedict  to  be  delivered  to  the  plaintiffs  upon  the 
death  of  Mrs.  Miller ;  it  was  to  await,  and  required  no 
action  on  the  part  of  Mrs.  Miller ;  but  he  held  it  only  as 
security  for  the  performance  of  the  agreement  of  the 
plaintiffs.  (42  If.  Y.  367.)  This  was  performed,  and 
they  thereby  became  entitled  to  the  deed,  absolutely, 
upon  the  death  of  Mrs.  Miller. 

VI.  The  question  of  mutuality  does  not  arise.  1.  The 
contract  contained  in  itself  security  for  the  performance 
to  the  letter  and  spirit  of  its  terms  by  the  plaintiffs. 
He  also  gave  a  surety.  2.  The  plaintiff  did  perform, 
and  was  ready  and  willing  to  continue  so  doing.  3.  It 
does  not  lie  in  the  defendant' s  mouth  to  make  the  objec- 
tion, for  it  is  obvious  that  he  was  the  cause  of  the  viola- 
ting of  the  contract  by  Mrs.  MOler ;  nor  has  he  set  it  up 
in  his  answer ;  but  if  he  had,  it  would  avail  nothing, 
(a.)  The  contract  is  mutual.  (6.)  Yet  if  it  is  not,  it 
would  constitute  no  defence  to  the  action.  {In  re 
Jane  Bunter,  1  Edw.  Ch.  1.  WJiite  v.  Schuyler^  1 
Abb.,  N.  S.,  300.  Woodward  v.  Harris,  3  Sandf.  272. 
Orant  v.  Johnson,  6  N.  F.  247.  Justice  v.  Lang,  42 
id.  493,  624.)  The  defendant  Benedict,  is  as  much 
bound  to  deliver  the  deed  on  performance  of  the  condi- 
tion, as  he  was  to  withhold  it  until  performance.  {Shire- 
ley  V.  Ayres,  14  Ohio,  308.  3  Washb.  on  Meal  Prop.  272.) 
The  moment  the  condition  is  performed,  the  deed  takes 
effect  without  any  formal  delivery  into  the  hands  of  the 
grantee.  When  the  condition  is  performed,  the  estate 
or  title  vests.     {Miller ship  v.  BrooJces,  5  H.  &  N.  796.) 

VII.  Upon  the  facts  found,  the  court  should  render 
judgment  for  the  plaintiffs,  according  to  the  prayer  of 
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the  complaint.  1.  The  condition  for  which  the  deed 
was  held  by  Benedict  has  been  performed.  2.  The 
agreement  was  founded  upon  a  valuable  consideration ; 
is  valid  in  law. 

W.  F.  Cogswell^  for  the  defendant. 

L  The  transaction  between  the  plaintiffs  and  Mrs.  Mil- 
ler  was  a  gift,  and  not  a  contract  founded  ui)on  a  con- 
sideration.   It  was  so  understood  by  all  the  parties. 

II.  A  court  of  equity  will  never  lend  its  aid  to  carry 
into  effect,  or  decree  the  specific  performance  of,  an 
incomplete  gift.  {CallagTian  v.  CallagTian^  8  CI.  & 
Fin.  374.) 

III.  Assuming  that  this  transaction  was  to  be  treated 
as  a  contract,  a  court  of  equity  will  not  decree  the 
specific  performance  thereof,  by  reason  of  the  gross  in- 
adequacy of  the  consideration,  coupled  with  the  condi- 
tion of  mind  of  Mrs.  Miller  at  the  time  of  making  the 
same,  and  the  facility  with  which  she  might  be  made  the 
subject  of  imposition. 

ly.  Treating  the  transaction  still  as  a  contract,  the 
court  will  refuse  to  carry  the  same  into  effect,  or  enforce 
the  performance  thereof,  on  account  of  its  hard  and  un- 
conscionable nature.  {Fry  on  Spec.  Perf.  181,  2  Am.  ed.; 
p.  116  qf  the  1st  ed.  and  cases  there  collected.)  A  party 
who  comes  into  court  to  enforce  the  specific  performance 
of  a  contract,  must  furnish  a  very  diiSferent  case  from  an 
agreement  to  convey  real  estate  of  the  admitted  value  of 
at  least  $10,000  for  the  consideration  of  an  agreement  to 
take  care  of  and  provide  for  an  aged  lady  in  the  last 
stages  of  consumption,  whose  life  could  not,  in  the  nature 
of  things,  extend  beyond  a  few  weeks. 

V.  The  deed  was  never  delivered.  The  right  to  change 
the  arrangement  which  was  made  by  these  papers  was 
retained  to  the  end.  A  deed  deposited  under  such  cir- 
cumstances is  not  delivered.  It  was  a  merely  testamen- 
tary act.    {Jacobs  V.  Alexander^  19  Barh.  243.    Bra^Jcett 
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y.  Barney y  28  N.  T.  333,  340.  JFord  v.  Jaiaes^  4  Keyes^ 
300.     Stilwell  V.  Mubburd,  20  TTe/wZ.  44.) 

VI.  The  court  will  not  decree  a  specific  performance 
of  this  agreement  on  behalf  of  the  plaintiff,  for  want  of 
mutuality. 

VII.  The  plaintiffs  in  this  suit,  other  than  Oliver  Stan- 
ton, have  no  standing  in  court  whatever.  They  are  not 
parties  to  the  original  agreement,  and  the  deed  has  never 
been  delivered. 

^  VIII.  The  plaintiff  Oliver  Staiiton  is  not  a  party  to 
the  deed.  His  right,  if  any,  depends  solely  on  the 
agreement.  That  the  court  will  not  enforce  such  an 
agreement,  I  have  endeavored  to  show. 

This  agreement  is  of  so  uncertain  and  indefinite  a 
character  that  there  can  be  no  specific  performance 
thereof  adjudged.  The  performance  of  the  same  rested 
in  the  volition  of  Mrs.  Miller. 

By  the  Courts  Talcott,  J.  It  is  claimed  by  the  de- 
fendant that  the  plaintiffs'  attorney  has  misconceived 
the  practice,  and  that  this  is  not  a  case  where  the  plain- 
tiffs are  entitled  to  move  for  a  new  atrial  under  section 
268  of  the  Code.  The  action  is  in  equity,  and  was  com- 
menced to  compel  the  delivery  to  the  plaintiffs  of  a  deed 
to  some  of  them  which  had  been  signed  and  sealed,  and 
acknowledged  by  Mrs.  Mary  Miller,  in  her  lifetime,  and 
deposited  with  the  defendant  Benedict  as  an  escrow^ 
subject  to  the  performance  of  a  contract  made  between 
the  said  Mary  Miller  and  the  plaintiff  Oliver  Stanton, 
and  after  the  death  of  said  Mary  Miller  to  be  delivered 
to  the  grantees  therein  named,  who  are  the  other  plain- 
tiffs, and  the  daughters  of  said  Oliver  Stanton. 

The  cause  was  tried  before  the  Hon.  James  C.  Smith, 
one  of  the  justices  of  this  court,  who  made  and  filed  his 
decision  containing  his  finding  of  facts  and  conclusions 
of  law.  But  instead  of  rendering  or  ordering  any  final 
judgment  in  the  case,  the  justice,  having  arrived  at  the 
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conclusion  that  the  plaintiflPs  were  not  entitled  to  the 
relief  sought  by  them,  but  were  entitled  to  receive  com- 
pensation in  damages  for  the  breach  of  the  contract  be- 
tween Mrs.  Miller  and  Oliver  Stanton,  and  to  have  such 
damages  ascertained  and  adjudged  in  this  action,  ordered 
that  the  plaintiffs  have  leave  to  move  to  have  the  legal 
representatives  of  Mrs.  Miller  made  parties,  if  they 
should  be  advised  that  it  was  necessary ;  and  also  that 
the  plaintiffs  have  leave  to  move  for  a  reference,  or  an 
issue  to  ascertain  the  amount  of  such  damages ;  and  in 
the  meantime  the  further  hearing  of  the  cause  wbb  or- 
dered to  stand  over  till  the  coming  in  of  the  report  or 
verdict ;  and  all  other  questions,  including  that  of  costs, 
were  reserved. 

The  propriety  of  this  decision,  under  the  circum- 
stances, does  not  seem  to  be  material  to  the  question  of 
practice.  It  seems  to  us  to  be  clearly  a  case  within  both 
the  words  and  spirit  of  section  268  of  the  Code. 

It  is  a  decision  on  the  trial  of  a  question  of  fact  by  the 
court.  It  does  not  authorize  a  final  judgment,  but 
directs  further  proceedings  before  a  referee,  or  otherwise. 
This  is  precisely  the  decision  described  in  the  present 
section  268.  The  amendment  of  1867,  was  adopted  to 
remedy  the  inconvenience  which  arose  from  the  fact  that 
where  the  whole  merits  were  disposed  of  by  what  was 
formerly  known  as  an  interlocutory  decree,  made  after 
the  trial  of  an  equity  case,  there  was  no  mode  of  review- 
ing the  proceedings  on  the  trial,  except  after  the  delay 
and  expense  of  the  further  contemplated  proceedings 
had  been  incurred,  and  the  whole  of  which,  if  it  should 
turn  out  that  any  error  had  been  committed  on  the  trial 
or  in  the  interlocutory  decision,  would  be  useless. 

As  evidence  was  formerly  taken  in  equity  cases,  the 
merits  of  an  interlocutory  decree  might  be  reviewed 
upon  the  evidence ;  but  under  the  Code,  the  trial  of  an 
equity  case  being  conducted  in  the  same  manner  as  an 
action  at  law,  there  remained,  until  the  amendment  of 
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1867,  no  known  method  of  reviewing  the  questions  arising 
on  the  trial  of  such  an  action,  otherwise  than  by  a  bill 
of  exceptions  or  a  case,  which  was  to  be  made  within  a 
specified  time  after  notice  of  the  judgment. 

This  case  aflFords  an  apt  illustration  of  the  inconveni- 
ence of  the  former  practice,  and  the  propriety  of  the 
amendment  of  1867.  Tlie  plaintiffs  claim  that  the  jus- 
tice at  the  circuit  erred  in  refusing  them  the  equitable 
relief  which  they  claimed,  and  are  unwilling  to  accept 
the  issue  quantum  damniflcatus^  which  the  court  has 
awarded.  To  proceed  with  the  trial  of  such  an  issue 
would  involve  much  expense  and  delay,  the  whole  of 
which  would  have  been  uselessly  incurred,  if  it  should 
turn  out  that  the  justice  at  the  circuit  had  erred  in  the 
admission  or  exclusion  of  evidence,  or  in  his  findings  of 
fact  or  conclusions  of  law.  It  seems  to  us,  therefore, 
that  this  is  precisely  one  of  those  cases  which  were  in- 
tended to  be  embraced  within  the  268th  section,  as 
amended  in  1867 ;  and  that  the  practice  of  the  plaintiffs 
in  making  a  case  and  moving  for  a  new  trial  at  the 
General  Term,  is  authorized  by  that  section,  as  it  stands 
now. 

The  contract  between  the  plaintiff  Oliver  Stanton  and 
Mrs.  Miller,  the  justice  at  Special  Term  finds  to  be  a  valid 
contract,  and  to  have  been  fully  performed  on  the  part  of 
Stanton  and  his  family,  and  to  be  free  from  aU  objection 
as  to  fraudulent  practices,  imposition  or  undue  influence, 
on  the  part  of  Stanton  or  his  family,  or  want  of  capa- 
city on  the  part  of  Mrs.  Miller.  Indeed,  the  evidence 
shows  that  the  contract  was  prepared  by  Mr.  Benedict 
under  and  according  to  the  explicit  directions  of  Mrs. 
Miller,  who,  of  her  own  motion,  consulted  with  and  di- 
rected Mr.  Benedict  as  her  counsel,  in  the  premises. 
The  contract  was  made  in  June,  1870,  and  nothing  can 
be  more  full,  explicit  and  fair  than  this  contract  ap- 
pears to  be  on  the  face  of  it.  After  a  recital  of  the 
moving  causes  of  the  contract.,  the  instrument  proceeds : 
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"Now,  therefore,  it  is  mTitually  agreed  between  the 
parties  that  said  Stanton  immediately  remove  with 
his  family  to  the  home  residence  of  Mrs.  Miller  on 
Union  street  in  the  city  of  Rochester,  and  at  once 
assume  all  the  responsibilities  of  housekeepiQg,  taking 
possession  and  control  of  said  house  and  furniture,  and 
paying  all  expenses  of  the  same.  And  said  Stanton 
agrees  to  assume  all  the  care  and  support  of  Mrs.  Miller, 
furnishing  her  attentions,  nursing  when  sick,  which  she 
may  require,  so  that  she  shall  at  all  times  be  cared  for 
and  made  as  comfortable  as  possible  during  her  natural 
life. 

Mrs.  Miller,  on  her  part,  in  consideration  of  such  care, 
support  and  attentions,  hereby  agiees  to  make  sure  to 
said  Stanton  and  his  family  the  house  and  lot  which  she 
now  occupies  as  a  home  and  family  residence,  the  lot  being 
one  hundred  feet  front  on  Union  street  and  one  hundred 
feet  deep.  The  title  thereto  being  given  to  such  member 
or  members  of  said  Stanton' s  family  as  Mrs.  Miller  may 
choose,  and  to  be  made  in  such  a  way  as  she  may  be 
advised,  and  in  such  manner  as  shall  make  it  fully 
BPcure,  at  the  same  time  under  such  conditions  as  to 
stand  as  ample  security  for  the  full  and  faithful  per- 
formance of  this  contract  on  the  part  of  said  Stanton ; 
and  in  case  he  fails  to  keep  and  perform  his  contract  in 
its  letter  and  spirit,  his  right  to  said  property  shall  fail, 
and  the  same  may  be  disposed  of  as  said  Mrs.  Miller 
shall  choose.  The  title  to  said  property  to  be  given  by 
a  deed  in  escrow  or  by  a  will,  as  said  Mrs.  MLUer  may 
choose  or  be  advised,  after  the  said  Stanton  shall  have 
become  a  resident  and  they  shall  have  properly  declared 
their  intentions  *to  become  citizens  of  the  United  States 
of  America." 

Surely,  there  can  be  no  doubt  that  the  intention  of 
the  parties  to  this  contract  was  to  fully  secure  to  Stan- 
ton and  his  family  the  house  and  lot  in  question,  after 
the  death  of  Mrs.  Miller,  provided  the  agreement  on  the 
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part  of  Stanton,  in  behalf  of  himself  and  his  fe-mily, 
should  be  fully  performed  on  their  part,  in  letter  and 
spirit.  And  we  are  unable  to  see  why,  it  being  made 
between  parties  able  to  contract  and  being  free,  from  all 
legal  or  moral  objections,  it  is  not  a  binding  contract,  or 
why,  having  been  fully  performed  on  the  part  of  Stan- 
ton, and  Mrs.  Miller  having  died,  it  would  not  be  en- 
tirely obligatory  on  her  representatives,  with  all  the 
incidents  including  measure  of  damages,  if  sued  at  law, 
which  appertain  to  any  other  valid  contract.  After 
Stanton  and  his  family  had  broken  up  their  residence 
and  abandoned  their  respective  employments,  in  Co- 
bourg,  and  removed  to  Rochester,  abjured  their  alle- 
giance, and  taken  the  necessary  steps  to  become  citizens 
of  the  United  States,  in  pursuance  of  the.  contract,  Mrs. 
MUler,  also,  in  pursuance  of  the  contract  and  under  the 
advice  of  her  counsel,  Mr.  Benedict,  signed  and  sealed 
and  acknowledged  a  deed  conveying  the  premises  to  the 
four  daughters  of  Stanton,  which,  on  the  face  of  it,  was 
declared  to  be  '^  made  and  taken  subject  to  the  use  of 
said  premises  by  Oliver  Stanton  for  a  home  for  himself 
and  family  during  his  natural  life."  This  deed  was  de- 
livered to  Mr.  Benedict  as  an  escrow,  upon  a  written 
condition  signed  by  Mrs.  Miller  as  follows,  viz : 

' '  I  have  this  day  executed  a  deed  of  my  house  and 
lot,  which  I  now  occupy,  to  Miranda  P.,  Maria  H.,  Har- 
riet M.  and  Mary  Anna  Stanton,  which  is  subject  to  the 
performance  of  a  contract  made  by  Oliver  Stanton,  their 
father,  in  regard  to  my  support,  and  dated  on  the  23d 
instant.  The  said  deed  is  delivered  to  O.  M.  Benedict 
of  Rochester,  in  escrow^  for  the  use  of  the  grantees  at 
my  decease,  and  not  deliverable  to  them  before  that 
time.  Mary  Miller. 

June  29,  1870." 

Mrs.  Miller  died  the  last  of  the  following  July,  but  be- 
fore her  death,  she  had  directed  Benedict  to  destroy  the 
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deed.  This  seems  to  have  been  given  at  the  instigation  of 
her  son,  the  defendant  George  W.  Miller,  who,  it  appears, 
came  from  his  residence  in  Albany  j  ust  before  his  mother' s 
death,  took  the  control  of  her  house,  and  interfered,  with 
gome  harshness  and  violence,  to  remove  the  family  of 
the  Stantons  from  the  house,  to  induce  Mrs.  Miller  to 
revoke  her  intentions  in  regard  to  the  disposition  of  the 
house,  and  to  destroy  the  deed  in  escrow.  The  justice 
who  tried  the  cause  has  treated  the  action  as  a  suit  for 
the  specific  performance  of  the  contract^  the  provisions 
of  which  are  recited  above,  and  has  denied  the  title  of 
the  plaintiffs  to  relief,  mainly  on  the  ground  of  a  sup- 
posed inadequacy  of  consideration.  The  specific  relief, 
however,  which  the  plaintiflfs  demand  is  the  delivery  to 
them  of  the  deed  deposited  in  escrow.  Treating  the 
action  as  one  for  specific  performance,  we  cannot  see 
that  there  was  any  such  inadequacy  of  consideration  as  to 
afford  evidence  of  any  unfairness  or  overreaching  on  the 
part  of  Stanton.  The  proposition,  which  came  from 
Mrs.  Miller,  and  was  unsolicited  by  Stanton,  involved 
the  necessity  of  breaking  up  his  home  and  all  his  social 
ties  at  Cobourg,  the  place  of  his  residence,  and  the  aban- 
donment by  himself  and  his  four  daughters,  all  adults, 
of  tlie  employments  in  which  they  we're  then  engaged. 
Each  of  the  daughters  was  a  professional  teacher ;  was 
employed  as  such,  and  doubtless  had,  what  was  to  her 
important,  a  circle  of  patrops  and  friends,  the  growth 
of  a  long  acquaintance,  and  not  easily  to  be  acquired  by 
a  stranger,  in  a  strange  country.  The  arrangement  not 
only  involved  the  abandonment  of  all  these  advantages, 
but  the  devotion  of  their  time,  for  an  indefinite  period, 
to  the  care  and  nursing  of  an  invalid,  one  who  had  been 
such  for  many  years,  and  her  support  during  her  life, 
while  all  they  were  to  receive  in  return,  until  the  death 
of  Mrs.  Miller,  was  the  occupancy  of  the  house.  The 
house  and  premises  are  estimated  to  be  worth  $10,000. 
And  it  is  impossible  to  say  that  here  was  such  gross  in- 
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adequacy  of  consideration  as  calls  upon  a  court  of 
equity  to  refuse  the  equitable  relief  usually  granted 
upon  contracts  respecting  the  conveyance  of  real  estate, 
and  where  the  parties  cannot  well  be  put  in  statu  quo. 
We  see  nothing  extraordinary  or  unusual  in  such  a 
contract  on  the  part  of  Mrs.  Miller. 

This  property  was  her  own,  to  dispose  of  as  she  saw 
fit.  It  constituted  but  a  portion  of  her  estate.  Her  re- 
maining descendants  were,  at  all  events,  as  she  seems 
from  her  expressions  to  have  supposed,  in  prosperous 
circumstances.  She  seems  to  have  understood  that  the 
whole  estate  remaining  of  her  husband,  and  to  which 
the  family  were  entitled,  that  is,  as  we  understand  her- 
self and  the  defendant,  George  W.  Miller,  amounted  to 
some  $200,000,  and,  to  use  her  expression,  her  other 
relatives  had  their  hands  and  were  well  enough  oflf. 
She  herself  was  a  helpless  invalid,  left  alone  to  the  care 
and  charge  of  domestics,  doubtless  much  isolated  from 
society,  and  as  is  testified,  saying  that  she  had  to  lock 
herself  in  her  room  and  was  afraid  of  her  life. 

She  well  understood  the  state  of  her  health,  and  the 
nature  of  the  arrangement.  The  plaintiffs  were  her  rela- 
tives, who  had  been,  by  some  misfortune.,  reduced  in 
their  pecuniary  circumstances,  and  as  it  would  seem, 
from  their  avocations,  persons  of  education  and  cultiva- 
tion. Under  such  circumstances,  who  can  say  that  it 
was  an  improvident  arrangement  on  the  part  of  Mrs. 
Miller,  carefully  guarded  as  the  agreement  was,  to  at- 
tempt to  relieve  herself  of  all  the  trouble  and  expense 
of  maintaining  the  domestic  establishment,  and  to  secure 
not  only  social  companionship,  but  support,  kind  care, 
attention  and  nursing  during  the  remainder  -of  her  un- 
certain life,  and  by  these  means,  as  far  as  possible, 
smooth  the  pathway  of  her  declining  days,  by  the  dis- 
position of  what  to  her,  after  the  contemplated  event, 
would  be  worthless. 

It  is  not  a  question  as  to  whether  the  defendant  George 
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Miller  can  be  deemed  to  have  received  an  adequate  com- 
pensation for  the  property.  It  was  not  his.  It  belonged 
to  Mrs.  Miller,  to  dispose  of  as  she  saw  fit.  Indeed,  it  is 
extremely  difficult  to  determine  that  any  present  con- 
sideration of  value,  is  an  inadequate  compensation  to 
the  owner  of  property  for  an  agreement  to  part  with  it 
at  his  death.  The  remaining  interest  is  worthless  to 
him.  He  agrees  to  part  with  it  only  when  it  is  no  longer 
of  any  value,  so  far  as  he  is  concerned. 

The  justice  at  the  circuit  seems  to  have  looked  at  this 
case  in  the  light  of  the  after  events,  and  from  the  stand- 
point of  the  heir-at-law,  and  not  that  of  the  owner. 
Mrs.  Miller  having  in  fact  died  within  little  more  than  a 
month  after  the  making  of  the  arrangement,  it  seems 
that  the  consideration  was  inadequate.  But  the  true 
way  to  look  at  the  transaction  is  to  take  the  place  of  the 
parties  as  they  stood  at  the  time,  and  not  according  to 
the  fact  as  it  afterward  resulted,  but  as  it  appeared,  or 
may  be  presumed  to  have  appeared,  to  the  parties  at  the 
time  the  contract  was  made.  Mrs.  Miller  was  fifty-sLx 
years  old,  suffering  from  a  disease  by  which  she  had 
been  afflicted  for  years,  and  under  which,  from  all  that 
an  unskilled  person  might  know,  she  might  survive  for 
many  years  longer.  The  fact  that  Mrs.  MUler  was  in- 
fluenced in  entering  into  the  arrangement  to  some,  per- 
haps to  a  great  extent  by  motives  of  benevolence  toward 
Stanton  and  his  f amUy,  does  not  weaken  the  position  of 
the  plaintiffs.  The  heir-at-law  has  no  legal  right  to 
complain,  even  had  this  been  the  sole  motive.  The  con- 
tract furnished  a  valuable  consideration,  and  where  this 
is  the  case,  what  would  otherwise  be  mere  benevolence 
became  an  obligatory  contract. 

The  cases  of  Rhodes  v.  Rhodes^  (3  Sandf,  Ch.  279,) 
and  Par  sell  v.  StryJcer^  (41  If.  Y.  480,)  show  that  the 
specific  performance  of  contracts  of  this  character  will 
be  compelled  in  equity. 

But  we  do  not  consider  this  to  be  an  action  for  the 
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specific  performance  of  the  contract.  The  plaintiffs 
claim  to  be  entitled  to  the  delivery  of  the  deed,  which 
was  deposited  in  escrow.  This  is  the  specific  relief  de- 
manded in  the  complaint.  To  compel  the  delivery  of 
deeds  and  other  instruments  in  favor  of  persons  who  are 
legally  entitled  to  them,  is  an  old  head  of  equity  juris- 
diction ;  is  a  most  important  branch  of  that  jurisdic- 
tion, and  is  exerted  in  all  suitable  cases  in  favor  of 
persons  entitled  to  the  possession  of  deeds  or  other 
instruments.  {Story^  s  Eq.  Jur,  §  703.  Will,  Eq.  Jur. 
307.)  And  a  case  where  a  deed  has  been  delivered  in 
escrow  upon  a  condition  which  has  been  fulfilled,  would 
seem  to  be  one  which  especially  justifies  and  calls  for 
the  exercise  of  this  jurisdiction,  since  the  withholding 
of  the  deed  interferes  with,  and  probably  prevents,  the 
vesting  of  the  legal  title.  It  appears  that  contempora- 
neously with  the  deed,  Mrs.  Miller  also  executed  a  will 
devising  the  property  in  question  as  the  same  purported 
to  be  disposed  of  by  the  deed,  and  making  provision 
in  regard  to  the  residue  of  her  property.  This  will  was 
also  deposited  with  Mr.  Benedict,  and  was  subsequently, 
and  just  before  her  death,  destroyed  by  Mr.  Benedict 
by  Mrs.  Miller' s  direction,  and  at  the  instigation  of  the 
defendant  George  W.  MUler.  Both  the  will  and  the 
deed  were  communicated  to  the  plaintiffs,  and  were  ac- 
quiesced' in  by  both  parties  as  instruments  by  means  of 
which  the  contract  was  to  be  performed  on  the  part  of 
Mrs.  Miller. 

The  will  is  not  alleged  in  the  complaint,  nor  is  any 
relief  sought  founded  upon  it.  If  it  were  necessary  to 
the  relief  of  the  plaintiif  s,  it  is  quite  probable  that  the 
provisions  of  the  will  in  their  favor  might  be  established, 
notwithstanding  its  destruction.  In  the  case  of  Loftus 
V.  Maw^  (8  Jurist^  N.  S,j  607,)  where  a  testator,  in  ad- 
vanced years  and  ill  health,  induced  the  plaintiff,  a 
niece,  to  reside  with  and  continue  valuable  services  to 
him  on  the  faith  of  his  representations  that  by  so  doing 
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she  would  become  entitled  to  the  benefit  of  property  for 
life  at  Ms  death,  and  by  a  codicil  to  his  will,  which  was 
read  over  and  explained  to  her,  trusts  were  created  in 
her  favor,  the  court  held  that  the  testator  could  not  re- 
voke the  trusts.  The  vice  chancellor,  in  that  case,  says, 
(page  609  :)  "In  cases  of  this  kind,  a  representation  that 
the  property  is  to  be  given  by  a  revocable  instrument,  is 
binding.  It  is  the  law  of  the  court  which  makes  it 
binding.  Although  it  be  of  the  essence  of  the  represen- 
tation that  the  instrument  is  to  be  of  a  revocable  nature. 
*  *  *  The  testator's  representation  in  this  case,  and 
any  other  case  within  the  application  of  the  doctrine, 
binds  the  property  which  he  devised  to  the  plaintiff  as 
completely,  according  to  the  law  of  the  court,  as  if  he 
had  bound  himself,  in  consideration  of  money,  not  to 
revoke  the  gift,  and  had  made  the  person  named  in  the 
will  a  purchaser  of  the  property  devised." 

Mrs.  Miller  has  not  destroyed  the  deed  in  escrow,  and 
has  not  attempted,  by  any  formal  instrument,  to  revoke 
it.  She  had  not  the  power  to  do  so.  An  escrow  signed, 
sealed  and  deposited,  upon  a  valuable  consideration,  is 
not  revocable  by  the  depositor,  except  according  to  the 
terms  of  the  agreement  and  deposit.  The  depositary  of 
an  escrow,  under  such  circumstances,  is  as  much  the 
agent  of  the  grantee  as  of  the  grantor,  and  £e  is  as  muph 
bound  to  deliver  the  deed  on  performance  of  the  condi- 
tion as  he  is  to  withhold  it  until  performance.'  (  Washb. 
on  Heal  Prop.^  b.  3,  ch.  4,  §  2,  pp.  371,  373.  Shirley  v. 
Ayres^  14  Ohio^  307.  Buggies  v.  Lawson^  13  John.  285. 
Belden  v.  Carter^  4  Day^  66.  Hatch  v.  Haich^  9  Mass. 
307.  Ja^Jcson  v.  Bowland^  6  WeTid.  666.)  Whether 
the  deed  can  take  effect  without  actual  delivery  may  be 
doubtful,  but  when  delivered  the  delivery  relates  back 
to  the  time  of  deposit.  {Same  cases ^  and  4  KenPs 
Co7n.  454.) 

In  this  case  it  appears  that  the  contingency  upon 
which  the  deed  was  to  be  delivered,  viz. ,  the  death  of 
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Mrs.  Miller,  has  happened.  And  the  justice  finds  that 
the  Stantons  have  fully  performed  the  contract  on  their 
part.  This  being  so,  we  are  of  the  opinion  that  the  ar- 
rangement created  an  equitable  interest  in  the  property 
in  question,  which  ripened  into  an  absolute  equitable 
(if  not  legal)  title  on  the  death  of  Mrs.  Miller ;  and 
that  the  plaintiffs  are  entitled  to  a  delivery  and  the  ci  s- 
tody  of  the  deed,  and  that  the  same  be  recorded.  This 
leads  to  a  reversal  of  the  decision  at  the  Special  Term. 
If  this  were  an  appeal,  we  should  order  such  a  decree 
as  on  the  case  we  think  ought  to  have  been  made  at  the 
Special  Term,  but  under  the  section  (268)  under  which 
this  motion  is  made,  we  can  do  no  more  than  order  a 
new  trial. 
New  trial  ordered  ;  costs  to  abide  the  event. 

[Fourth  Department,  General  Term,  at  Baffalo,  Jane  27,  1878.    Mvllhi^ 
TalcoU  and  R  2>.  Smith,  Justices.] 


PiiiLENA  B.  FisiiER,  administratrix  &c.,  and  others,  vs, 
George  Hubbell,  executor  &c.,  and  others. 

Under  particular  circuniBtances,  a  creditor  of  the  estate  of  a  deceased  person 
may  maintain  an  action  to  collect  his  debt  from  a  debtor  to  the  estate. 

Where  H.,  the  executor  of  B/s  estate,  whose  duty  it  was  to  see  to  the  collection 
of  the  assets  of  such  estate,  and  to  pay  the  legacies,  was  also  the  administrator 
de  bonis  non  of  A/s  estate,  which  was  claimed  to  be  the  debtor  of  B/s  estate ; 
?ield  that  Inasmuch  as  he  could  not,  as  executor  of  one  estate,  sue  himself  aa 
administrator  de  bonis  non  of  the  other,  he  stood  in  a  position  which  was 
equivalent,  in  ite  effects,  to  a  fraudulent  collusion,  or  a  refusal  to  sue;  and 
that  under  such  circumstances,  the  legatees  under  B.*s  will,  claiming  that  aa 
such  legatees  they  were  creditors  of  B.'s  estate,  might  maintain  an  action 
against  H.  as  executor  of  B.  for  the  construction  of  the  wills  of  A.  and  B. 
and  the  establishment  of  their  righte  thereunder,  and  the  payment  of  their  lega> 
cies.  But  that,  upon  the  construction  of  the  will  of  A.  as  claimed,  an  account- 
ing between  the  two  estates  being  necessary,  H.  was  a  necessary  party  to 
the  suit  in  his  character  of  administrator  of  A.'s  estate,  also ;  and  that  with- 
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out  his  presence  in  that  character,  the  suit  wonld  be  fruitless  and  nugatory, 
and  could  not  proceed  to  a  decree  against  A.'8  estate. 

Hdd,  also,  that  if  the  Ic^tees  could  maintain  the  action  at  all,  they  might  call 
for  the  construction  of  the  will  of  A. ;  such  construction  being  necessary  to 
the  determination  of  the  question  whether  A.'s  estate  was  indebted  to  the 
estate  of  B. 

And  that  if  the  plaintifis  could  maintain  the  action  at  all,  they  might  join  in 
the  same,  as  creditors  having  claims  of  equal  degree,  and  under  like  circum- 
stances. 

To  bind  the  estate  of  a  deceased  party,  or  to  authorize  any  decree  for  an 
account  against  the  same,  it  is  not  sufficient  that  the  person  who  is  the  repre- 
sentative thereof  is  a  party  to  the  suit.  He  must  be  made  a  party  distinctly 
in  his  representative  character. 

Where  a  defect  of  parties  is  apparent  on  the  face  of  the  complaint,  but  no  demur- 
I'er  is  interposed,  and  no  suggestion  of  the  defect  made  until  the  argument 
of  an  appeal  from  the  judgment,  •  neither  party  is  entitled  to  costs  of  the 
appeal 

APPEAL  from  an  interlocutory  order  made  at  the 
Erie  county  Special  Term,  determining  the  rights 
of  the  parties  in  an  equity  case. 

H.  JR.  Selden^  for  the  appellants. 

I.  The  complaint  should  have  been  dismissed,  on  the 
ground  that  neither  the  •  complaint  itself,  nor  the  com- 
plaint aided  by  the  proofs,  shows  a  cause  of  action. 
As  an  action  to  obtain  the  construction  either  of  the  will 
of  Albert  Banta,  or  that  of  his  son,  it  cannot  be  sustained. 
As  to  the  will  of  Albert  Banta :  1.  The  plaintiffs  have 
no  interest  in  that  will,  and  therefore  can  maintain  no 
action  for  its  construction.  Their  legacies  give  them  no 
more  claim  to,  or  interest  in,  the  legacies  due  to  their 
testator,  than  to  any  other  part  of  his  property,  and  they 
could  as  well  maintain  an  action  to  collect  a  note,  or 
bond  and  mortgage  due  to  him,  or  to  enforce  specific 
performance  of  a  contract  into  which  he  may  have  en- 
tered, or  to  recover  by  replevin  any  personal  property 
wrongfully  taken  from  him,  as  to  maintain  this  action. 
2-  The  representative  of  the  estate  of  Albert  Banta  is  not 
before  the  court,  and  vriithout  the  presence  of  the  repre- 
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eentative  of  that  estate  as  a  party,  the  suit  was  fatally 
defective.  Greorge  Hubbell,  as  executor  of  the  will  of 
Charles  Edward  Banta,  is  before  the  court,  but  as  execu- 
tor of  the  will  of  Albert  Banta,  he  has  neither  been  sum- 
moned nor  has  answered.  There  are  no  pleadings,  and 
there  is  no  issue  between  the  plaintiffs  and  the  repre- 
sentative of  Albert  Banta' s  estate.  3.  The  complaint 
does  not  show  in  what  respect  any  erroneous  interpre- 
tation has  been,  or  is  likely  to  be,  put  upon  the  will,  nor 
does  it  point  out  any  interpretation  which  the  plaintiffs 
claim  as  the  true  one.  It  is  not  admissible  that  a  party 
should  present  a  will  to  this  court  and  ask  the  court  to 
tell  him  what  it  means,  without  attempting  to  ascertain 
and  point  out  the  doubts,  and  without  claiming  a  definite 
interpretation.  Without  this  the  complaint  shows  no 
ground  for  invoking  the  aid  of  a  court  of  equity.  The 
complaint  sets  forth  the  decree  of  the  surrogate  constru- 
ing the  will,  but  the  plaintiffs  do  not  claim  that  such 
cons.truction  is  in  any  respect  erroneous.  As  to  the 
will  of  Charles  Edward  Banta:  1.  There  is  nothing 
doubtful  or  uncertain  in  the  will  of  Charles  Edward 
Banta  which  requires  the  aid  of  a  court  of  equity  for  its 
interpretation.  2.  If  the  will  needs  interpretation,  there 
is  no  allegation  of  such  fact  in  the  complaint ;  much  less 
any  such  presentation  of  the  subject  by  the  plaintiffs  as 
can  sustain  the  jurisdiction  of  this  court  on  that  ground. 
3.  It  does  not  distinctly  appear  that  any  adjudication 
upon  this  will  is  called  for.  As  an  action  to  obtain  an 
injunction,  the  case  is  equally  groundless.  1.  If  the 
complaint  shows  no  cause  for  coming  into  a  court  of 
equity  to  interpret  the  wills,  or  either  of  them,  there  was 
certainly  no  ground  for  asking  this  court  for  an  injunc- 
tion. The  complaint  shows  that  Hubbell  has  paid  the 
plaintiffs  over  $14,000  toward  the  $18,000,  the  amount  of 
their  legacies.  They  do  not  allege  that  there  is  any 
balance  due  to  them  ;  or  if  there  be  any,  that  they  have 
ever  demanded  it  of  Hubbell,  or  that  he  has  refused  to 
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pay  it  They  say  Stanley  A.  Banta,  who  had  nothing 
whatever  to  do  with  the  matter,  refused  "to  pay  or 
satisfy  the  sum  due  to  them  on  said  legacies,"  and  this 
is  all  that  the  complaint  shows,  as  to  anything  due  to 
them,  or  as  to  any  demand,  or  as  to  the  willingness  or 
Tinwillingness  of  any  one  to  pay  their  claims,  if  they  have 
any.  If  there  is  anything  due  to  the  plaintiffs,  they 
should  have  so  stated,  and  have  given  the  amount. 
The  payment  of  $14,000  on  the  plaintiffs'  legacies  is 
evidence  of  good  faith  on  his  part,  and  there  is  no  alle- 
gation of  misconduct,  excepting  a  vague  charge  of  col- 
lusion, which  is  denied,  and  no  proof  is  offered  on  the 
subject.  There  is  no  pretence  of  insolvency  or  irre- 
sponsibility on  the  part  of  the  executor ;  and  none  that 
the  estate  of  Charles  Edward  Banta,  without  reference 
to  the  legacies  given  him  by  his  father,  is  not  amply 
sufficient  to  meet  all  claims  upon  it  for  debts  and  legacies. 
If  the  executor  squanders  or  misapplies  any  part  of  the 
assets  of  the  estate  of  Charles  Edward  Banta,  or  is 
guilty  of  negligence  in  collecting  them,  whether  it  be 
the  legacy  due  from  his  father's  estate,  or  any  other 
proj)erty  or  claim,  he  is  personally  responsible  to  the 
legatees  for  the  consequences  of  such  ijiisconduct  or 
neglect,  so  far  as  may  be  necessary  for  their  indemnity, 
and  their  remedy  in  such  case  is  upon  him  personally. 
{Dayton  on  Sutt.  294,  436,  3d!  ed.  SchuUz  v.  Pulter^ 
11  Wend.  361.)  If  the  executor  were  irresponsible,  or 
guilty  of  misbehavior,  the  remedy  of  the  legatees  is  not 
by  coming  here  for  an  injunction,  but  by  an  application 
to  the  surrogate  to  compel  him  to  give  security,  or  to 
remove  him  and  appoint  a  responsible  man  in  his  place. 
Express  power  is  given  to  the  surrogate  to  enjoin  the 
executor  from  acting  during  the  pendency  of  the  pro- 
ceedings. (4  R.  S.  497,  §  61,  JSdm.  ed.  Laws  qf  1837, 
p.  536.  Dayton  on  Surr.  642-647.  MandeviUe  v.  Man- 
deville,  8  Paige^  475.  But  neither  the  misconduct  of 
the  executor,  however  gross,  nor  his  utter  insolvency. 
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could  give  to  these  plaintiif  s  any  legal  or  equitable  in- 
terest in  the  legacies  given  by  the  will  of  Albert  Banta  to 
their  testator,  or  any  right  to  maintain  an  action  in  re- 
gard to  them.  If  they  could  do  so,  every  creditor  of 
Albert  Banta  could  do  the  same,  as  they  have  claims 
on  that  estate  paramount  to  those  of  legatees,  general 
or  specific.  {Dayton  on  Butt.  445,  446.)  The  com- 
plaint is  equally  defective  as  an  action  to  recover  the 
legacies.  1.  It  is  not  alleged  that  anything  is  due  on 
the  legacies ;  or,  if  anything  is  due,  that  it  has  been  de- 
manded ;  or  that  there,  has  been  any  refusal  to  pay  the 
amount  due.  Nor  does  it  comply  with  the  requirement 
of  the  Code,  that,  ^'if  the  recovery  of  money  be  de- 
manded, the  amount  thereof  shall  be  stated."  {Gode^ 
%  142,  suhd,  3.)  2.  The  plaintiffs  have  no  joint  interest, 
and  the  complaint  furnishes  no  means  of  ascertaining  the 
amount  (if  anything)  due  to  each.  3.  It  does  not  ap- 
pear from  the  complaint  that  the  executor  has  any  assets 
with  which  to  pay  whatever  may  be  due.  4.  The  prayer 
for  general  relief  is  so  interwoven  with  the  claim  for  in- 
terpretation of  the  wills,  as  not  to  justify  any  judgment 
for  the  mere  payment  of  the  legacies,  if  the  case  should 
otherwise  warrant  it.  The  complaint  is  required  by 
the  Code  to  contain  ''a  demand  of  the  relief  to  which 
the  plaintiff  supposes  himself  entitled."  {Code^  §  142, 
subd.  3. )  6.  Not  only  a  demand  must  be  made,  but  a 
bond  must  be  given,  and  the  complaint  must  allege  that 
there  are  assets  in  the  hands  of  the  executor,  more  than 
sufficient  to  pay  the  debts  of  the  testator.     (2  A  S.  114, 

§§  9,  10.) 
II.  The  court  erred  in  holding  that  there  was,  by  the 

will  of  Albert  Banta,  an  equitable  conversion  of  his  real 

estate  into  money.    If  any  such  conversion  was  wrought, 

it  was  by  the  codicil ;   nothing  in  the  original  will 

touches  that  subject.     The  codicil  simply  directs  Sarah 

B.  Banta  to  sell  and  convey  all  the  real  estate,  as  to  her 

''  shall  seem  meetj  and  to  the  best  interests  of  my  [his] 
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said  estate."  The  objects  for  which  the  conversion  of 
the  real  estate  was  directed  had  failed  before  that  part 
of  the  lands,  the  proceeds  of  which  are  in  dispute  in  this 
case,  were  sold. 

m.  The  judge  erred  in  holding  that  the  decree  of  the 
surrogate  oiE  March  27,  1871,  was  not  valid  and  effective 
to  conclude  any  person  interested  in  the  estate  of  Charles 
Edward  Banta,  excepting  Stanley  A.  Banta,  and  that 
the  estate  of  Charles  Edward  Banta  was  not  represented 
on  that  accounting,  and  was  not  bound  thereby.  The 
decree  of  the  surrogate  recites  that  all  persons  interested 
in  the  estate  of  Albert  Banta,  deceased,  were  duly  cited 
to  attend,  which  included  the  executor  of  the  will  of 
Charles  Edward  Banta,  one  of  the  legatees  of  Albert 
Banta,  and  it  recites  specially  that  Mr.  Crittenden  and 
Mr.  Rowley  both  appeared  in  support  of  the  claims  of 
such  executor.  How  an  "estate"  can  be  represented  in 
legal  proceedings,  except  by  its  legally  constituted  rep- 
resentative, in  person  or  by  counsel,  we  do  not  know. 
Here  such  representative  was  duly  served  with  a  citation 
to  appear,  and  appeared  by  two  counsel.  If  that  was 
not  such  an  appearance  as  to  bind  him,  then  there  could 
be  none  which  would  bind  him ;  and  if  it  bound  him,  it 
bound  the  estate,  because  no  one  could  appear  for  the 
estate  but  him.  The  recital  of  these  facts  in  the  decree 
cannot  be  attacked  in  this  collateral  way.  {DycJcman 
V.  The  Mayor  <£c?.,  6  N.  T.  434.  Sheldon  v.  Wright^ 
Id,  497,  514.  Voorhees  v.  Bank  of  U.  S,,  10  Peters^ 
440.  Bridgeport  Sar),  BanJcY.  Eldridge^  28  Conn.  666.) 
Again  ;  the  complaint  sets  forth  this  decree,  and  makes 
no  allegation  against  its  truthfulness  or  its  validity. 
There  was  no  issue  on  the  subject ;  we  were  put  to  no 
proof  on  the  subject,  and  for  that  reason,  if  for  no  other, 
the  judgment  of  the  court  below  on  this  point  is  wrong. 
The  rule  is  explicit  and  absolute,  that  a  party  must  re- 
cover in  chancery  according  to  the  case  made  by  his 
bill,  or  not  at  all ;  secundum  allegata  as  well  as  probata. 
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{Bailey  v.  Byder,  10  iT.  T.  363,  370.  Schoaner  Hoppet 
V.  ?7>iifeeZ  >Ktofe^,  7  Oranch,  389,  396 ;  S.  C,,2  Cond.  JR. 
642.  Harrison  v.  Nixon^  9  Peters^  603.  Oarland  v. 
DaviSy  4  -fliw5.  Z7.  >&  148.  Thoraas  v.  Austin^  4  ^arJ. 
266,  273.  iV:  r.  O/it  /7i^.  ft>.  V.  iVat  Profec.  7i?^^.  Co., 
20  ^<^.  468,  473.)  The  surrogate  had  jurisdiction  of  the 
subject  matter,  and  his  decree  was  conclusive,  subject 
only  to  correction  on  appeal.  (2  R.  S,  97,  §  66.  6  Edm. 
Stat.  700,  eh.  116.)  The  surrogate  was  compelled  to 
pass  upon  the  items  of  account,  and  doing  so,  necessarily 
passed  upon  the  questions  in  dispute  here. 

IV.  The  judge  erred  in  finding  that  the  legacies  given 
by  the  will  of  Charles  Edward  Banta  were  made  pay- 
able out  of  the  real  estate  of  which  he  died  seised,  in  case 
of  a  deficiency  of  personal  assets.  This  conclusion  of 
law  is  palpably  erroneous.  There  is  not  a  word  in  the 
will  from  which  such  an  inference  can  be  drawn,  and  if 
the  legacies  in  this  case  are  charged  on  real  estate,  every 
legacy  is  so  charged  where  the  contrary  is  not  expressed. 
That  the  contrary  is  the  true  rule,  to  wit,  "that  real 
estate  is  not  charged  with  the  payment  of  legacies,  un- 
less  the  intention  of  the  testator  to  that  effect  is  expressly 
declared,  or  clearly  to  be  inferred  from  the  language 
and  dispositions  of  the  will,"  is  well  established.  {I/up- 
ton  V.  Lupton,  2  John.  Ch.  614,  623.  Heynolds  v.  Hey- 
nolds*  JSx.j  16  If.  T.  267.  Kinnier  v.  Soger s^  42  id. 
531.    Lynes  v.  Tovmseind,  33  id.  662.) 

V.  The  judge  erred  in  finding  that  all  the  funds  and 
property  disposed  of  by  the  will  of  Albert  Banta  and 
the  will  of  Charles  Edward  Banta,  not  before  distributed, 
were  within  the  jurisdiction  of  the  court,  and  that  all 
persons  interested  in  either  of  said  estates,  were  parties 
to,  and  had  appeared  in,  this  action.  1.  Whether  all 
such  funds  and  property  were  before  the  court,  was  not 
a  question  in  the  case.  There  were  neither  pleadings 
nor  evidence  on  the  subject ;  and  for  that  reason,  as 
shown  above,  the  finding  was  erroneous.    2.  The  execu- 
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tor  of  the  will  of  Albert,  as  has  been  shown,  was  not 
before  the  coui-t,  and  there  was  neither  complaint  against 
him,  nor  appearance,  nor  answer  by  him. 

VI.  The  finding  that  half  the  money  that  had  come 
into  the  hands  of  Hubbell,  as  administrator  with  the 
will  annexed  of  Albert  Banta,  belonged  to  and  should  be 
paid  oyer  to  the  executor  of  the  will  of  Charles  Edward 
Banta,  is  erroneous.  1.  It  is  erroneous  for  the  reasons 
given  under  the  second  point.  2.  It  is  erroneous  be- 
cause there  is  no  representative  of  the  estate  of  Albert 
Banta  before  the  court  3.  It  is  erroneous  because  it 
takes  no  account  of  what  might  be  the  condition  of  the 
estate  of  Edward  Banta,  but  adjudges,  absolvtely^  that 
one-half  that  money  belongs  to  one  of  the  two  residuary 
l^atees,  when  the  whole  may  be  required  to  pay  debts 
or  prior  legacies.  4.  But  it  is  most  erroneous  because 
the  plaintiffs,  admitting  the  law  and  facts  to  be  correctly 
found,  had  nothing  to  do  with  the  matter,  and  had  no 
right  to  any  such  decree. 

VIL  The  order  that  HubbeU  account  as  the  adminis- 
trator of  the  estate  of  Albert  Banta,  and  that  he  produce 
before  the  referee  books,  papers  and  writings,  and  be  exam- 
ined as  the  referee  shall  direct,  is  whoUy  without  founda- 
tion. 1.  For  the  reason  that  as  administrator  of  the  estate 
of  Albert  Banta,  Hubbell  is  not  in  the  case.  2.  The  plain- 
tiffs have  nothing  to  do  with  the  estate  of  Albert  Banta, 
and  cannot  caU  its  representative^  to  account.  3.  They 
are  legatees  only  of  Charles  Edward  Banta,  and  their 
remedy  for  the  collection  of  their  legacies  is  that  pointed 
out  by  the  statute  referred  to.  If  under  any  circum- 
stances they  could  proceed  in  equity  against  the  estate 
of  Albert  Banta,  they  certainly  cannot  do  so  without 
showing  a  necessity  for  it,  by  having  first  pursued  and 
exhausted  their  remedies  against  the  estate  of  their  im- 
mediate testator. 

VIII.  The  direction  that  HubbeU,  out  of  the  moneys 
belonging  to  the  estate  of  Charles  Edward  Banta,  pay 
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the  plaintiflfs  the  several  legacies  bequeathed  them,  is 
erroneous.  This  is  a  most  extraordinary  order.  1.  It 
gives  the  plaintiffs  a  judgment  for  their  legacies,  in  dis- 
regard of  the  conditions  imposed  by  the  statute.  (2  H.  S. 
114,  §§  9,  10.  Id.  451,  §§  19,  20.)  2.  It  adjudges  that 
he  is  to  pay  the  whole  legacies,  without  reference  to  the 
amount  already  paid,  and  without  reference  to  the  suf- 
ficiency of  assets.  3.  It  specifies  no  amount,  and  is 
exactly  equivalent  to  a  judgment  in  an  action  on  three 
notes,  that  he  pay  the  amount  of  the  notes  at  his  peril. 
4.  The  plaintiffs  have  no  joint  interest  in  the  lega- 
cies, and  yet  here  is  a .  judgment  that  he  pay  to  them 
jointly,  the  several  legacies,  when  he  shall  find  out  what 
they  are. 

IX.  The  direction  that  if  the  moneys  to  be  paid  by 
Hubbell  as  executor  of  the  estate  of  Charles  Edward 
be  insuflSicient  to  pay  the  plaintiffs  their  legacies  in  full, 
with  interest,  then  the  lands  owned  by  Albert  Banta, 
at  the  time  of  his  death,  be  sold  to  make  up  the  defi- 
ciency, and  that  Stanley  A.  Banta  join  in  the  deed  to 
be  given  by  the  referee,  is  erroneous.  The  plaintiffs 
have  legacies  given  them  by  Charles  Edward  Banta. 
This  judgment  is,  that  if  their  testator's  estate  shaU 
prove  insufficient  to  pay  their  legacies  in  full,  then  the 
lands  of  some  other  responsible  estate  shall  be  sold  to 
make  up  the  deficiency.  As  a  legal  proceeding,  there 
are^some  difficulties  in  the  way  of  this.  1.  Albert  Ban- 
ta's  estate  is  not  represented  here,  and  has  had  no  chance 
to  be  heard.  2.  No  consideration  is  given  to  the  subject 
of  what  other  claims  there  may  be  of  creditors  or  other 
legatees  upon  Albert  Banta' s  estate,  but  the  entire  pro- 
ceeds of  the  lands  are  to  be  applied  "to  make  up  the 
deficiency"  of  the  plaintiff' s  legacies.  3.  No  provision 
is  made  for  applying  any  personal  assets  of  Albert 
Banta,  if  there  should  be  any,  in  exoneration  of  the 
lands,  but  the  lands  must  be  sold.  4.  No  lands  are  de- 
scribed, but  the  referee  is  given  a  roving  commission  to 
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hunt  up,  if  he  can,  any  lands  ^'  owned  by  Albert  Banta 
at  the  time  of  his  death,"  and  to  sell  them.  5.  And 
although  the  judge  has  already  decided  that  one-half 
these  lands  belonged  to  Stanley  A.  Banta,  he  orders  the 
whole  to  be  sold  and  the  proceeds  to  be  paid  to  the 
plaintiffs ;  and  orders  Stanley  A.  Banta  to  join  in  the 
deed;  thus  compelling  him  to  convey  his  property  to 
pay  the  legacies  to  these  plaintiffs.  6.  All  this  is  with- 
out any  foundation  laid  for  it  in  the  pleadings,  and  is 
in  utter  disregard  of  the  provisions  of  the  statutes,  to 
which  reference  has  been  made. 

X.  The  direction  that  if  Stanley  A.  Banta  had  been 
paid  more  than  his  full  share  out  of  the  estate  of  Albert 
Banta,  he  should  pay  over  to  HubbeU  as  executor  of 
the  will  of  Charles  Edward  Banta  such  sum  as  would 
make  the  receipts  of  that  estate  equal  to  the  sum  received 
by  himself,  is  erroneous.  1.  This  is  a  matter  that  these 
plaintiffs  have  no  business  to  interfere  with .  If  anything 
is  due  to  Mr.  Hubbell,  as  executor  or  otherwise,  from 
Stanley  A.  Banta,  he  is  abundantly  capable  of  attend- 
ing to  its  recovery  himself.  2.  No  foundation  for  any 
8uch  investigation  is  laid  in  the  pleadings,  it  is  not  in 
issue,  and  there  is  no  evidence  on  the  subject. 

XL  The  direction  tliat  the  costs  be  paid  out  of  the 
estate  of  Albert  Banta  is  wrong.  1.  The  ultimate  object 
of  the  plaintiffs  in  this  suit,  is  to  collect  a  balance  due 
to  them  on  legacies  left  them  by  Charles  Edward  Banta ; 
with  what  propriety  the  costs  of  such  a  suit  can  be 
charged  upon  the  estate  of  Albert  Banta,  it  is  not  easy 
to  discover.  2.  Albert  Banta' s  estate  is  not  represented 
in  this  case,  and  certainly  it  ought  to  be  heard  on  this 
question. 

W.  W.  Rowley  and  De  L.  Crittenden^  for  the  respon- 
dents. 

I.  Upon  the  death  of  Albert  Banta,  his  real  estate 
vested  immediately  in  his  two  sous,  subject  to  be  di^ 
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vested  by  the  execution  of  the  power  of  sale  given  his 
executrix.  {Orittenden  v.  Fairchild^  41  N.  Y.  289.) 
This  power  of  sale  is  a  general  power  in  trust,  of  which 
the  widow  and  two  sons  are  the  beneficiaries.  (1  JR.  S. 
734,  §  94.)  The  intention  of  the  testator  is  the  law  of 
this  will.  This  intention  must  be  derived  from  the 
words  used  in  the  will,  and  from  nothing  else.  {Mann 
V.  Mann^  14  John.  1.)  These  words  are  to  be  under- 
stood in  their  plam,  ordinary,  popular  meaning  and 
acceptation.  {(JMt.  on  Cont.  81.  4  KenPs  Com.  536, 
marg.j  note.)  The  plain,  unambiguous  words  of  a  will 
must  prevail,  and  are  not  to  be  controlled  or  qualified 
by  any  conjectural  or  doubtful  construction  growing 
out  of  the  situation,  circumstances  or  condition  either 
of  the  testator,  his  property  or  family.  {Redf.  on 
WiUs,  430.  Tates  v.  Compton,  2  P.  Wms.  308.)  View- 
ing this  will  in  the  Ij^ht  of  the  above  rules,  the  testator 
made  an  equitable  conversion  of  his  real  into  personal, 
*'out  and  out.'*  The  test,  whether  a  conversion  is 
"out  and  out,"  is,  has  the  testator  left  the  sale  discre- 
tionary with  the  trustee  1  The  positive  direction  to  sell 
all,  leaves  no  place  for  any  discretion.  The  sale  is  to 
take  place  in  any  event.  {Arnold  v.  Oilbertj  5  Barb. 
190.  White  v.  Howard,  46  JST.  T.  162.  McCarty  v. 
Deming,  4  Lans.  440.  Oraham  v.  Detoitt,  3  Bradf. 
186.  Flint  V.  Warren,  14  Sim.  664.  Doughty  v.  BuU, 
3  P.  Wms.  320.)  This  direction  converts  the  whole 
estate  into  personal,  from  the  death  of  the  testator. 
{BramhaU  v.  Ferris,  14  N.  T.  41.  Stagg  v.  Jackson, 
1  id.  206.  Kane  v.  Oott,  24  Wend.  641.  Martin  v. 
Sherman,  2  San^.  Ch.  341.  Leigh  &  Dalzell,  48.) 
The  whole  of  Charles  Edward' s  estate  at  his  death  was 
personal,  and  must,  so  far  as  necessary,  go  in  pay- 
ment of  the  plaintiffs'  legacies.  {Cook  v.  Duckenfield,  2 
Atk.  667.) 

n.  If  we  are  permitted  to  imply  the  reason  why  the 
testator  thus  impressed  his  estate  as  personal,  (which  is 
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not  conceded,)  it  is  very  plain  it  was  to  enable  his  execu- 
trix to  carry  out  the  several  trusts  created  by  his  wiU, 
to  wit :  To  support  and  educate  the  sons ;  to  pay  them 
$1,000  each,  at  the  age  of  twenty-one ;  to  invest  a  large 
sum  for  the  maintenance  of  the  widow,  and,  possibly, 
to  make  division  of  the  realty  between  the  sons ;  none 
of  them  had  been  executed  at  the  death  of  Charles 
Edward.  So  long  as  the  purpose  of  the  sale  and  con- 
version exists,  so  long  the  quality  of  personalty  is 
effectually  stamped  upon  the  estate,  and  courts  treat  it 
as  such.  {Bogert  v.  HerteUy  4  HiU^  492,  aTid  case  aited.) 
The  whole  estate  of  Albert  Banta,  real  and  personal,  at 
his  death,  vested  immediately  in  his  two  sons,  in  equal 
parts,  subject  to  the  provision  in  favor  of  the  widow, 
and  was,  at  that  instant,  by  either  of  them,  (if  of  age,) 
assignable  and  devisable.  {Lovett  v.  Grillender^  35 
N.  T.  617.  Oxley  v.  Lane^  Id.  340.  Burrill  v.  Sheil^ 
2  Barb.  470.)  The  trust  not  to  divide  the  property  till 
the  youngest  son  should  arrive  at  the  age  of  twenty- 
three,  is  void.  {Horton  v.  McCoy,  47  iV.  T.  21.)  The 
death  of  Charles  Edward,  after  he  had  bequeathed  a 
large  portion  of  his  estate,  did  in  no  sense  obviate  the 
necessity  of  the  sale  of  the  real  estate.  The  satisfaction 
of  the  bequests  in  his  will  required  a  sale  the  same  as 
if  he  had  lived.  The  legatees  pro  tanto  stand  in  his 
place.  {Smith  y.  CUixton,  4  Mad.  484.  8  Paige,  37. 
Bogert  v.  HerteU,  4  Hill,  492.  Leigh  &  Dalzell  on  CoTit. 
eh.  6.)  The  conversion  was  "out  and  out,"  as  respects 
the  payment  of  the  plaintiffs'  legacies. 

III.  Conceding  that  the  estate  of  Charles  Edward,  at 
his  death,  was  composed  of  personal  and  real,  the  lega- 
cies in  his  will  are  charged  upon  the  real,  by  reason  of 
his  blending  in  one  common  fund  both  personal  and  real. 
{Roman  Catholic  Church  v.  Wachter,  42  Barb.  43. 
Lewis  V.  Darling,  16  How.  U.  S.  R.  1.  Tra^  v. 
Tra^yy,  15  Barb.  603.  Shulters  v.  Johnson,  38  id.  80. 
Perry  on  Triists,  §  570,  and  cases  cited.    Hill  on  Trust 
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360,  Tnarg.)  The  testator  considers  his  whole  estate 
as  personal,  and  so  treats  it.  The  executor  is  directed 
to  pay  these  legacies,  and  by  the  last  clause  of  the  will 
is  given  *'  all  needful  and  necessary  power  and  authority 
to  carry  out  the  provisions  hereof."  This  gives  him  a 
perfect  power  of  sale  of  the  real  estate  for  the  purposes 
of  the  will.  {Morton  v.  Morton^  8  Barb.  18.  Borland 
V.  Borland^  2  id.  63.  Jackson  v.  Veeder,  11  John. 
169.  Goin^  v.  Bmery^  16  Pick.  107.  4  KenPs  Com. 
319,  marg.  1  Sugd.  on  PowerSy  118,  marg.  BvZl.  & 
Tiff,  on  Trusts y  753.)  The  courts  will  enforce  the  sale, 
if  necessary  to  carry  out  the  provisions  of  the  will. 
The  plaintiffs'  legacies  must  be  satisfied  from  any  prop- 
erty the  testator  died  possessed  of. 

IV.  The  decree  of  the  surrogate  on  the  final  account- 
ing of  the  defendant,  Geo.  Hubbell,  administrator,  &c., 
of  Albert  Banta,  is  in  no  manner  a  bar  to  this  action. 
So  far  as  it  relates  to  the  judicial  construction  of  the  will 
of  Albert  Banta,  or  the  disposition  of  the  real  estate 
under  that  wiQ,  and  so  far  as  it  attempts  to  reverse  the 
former  decree  of  the  surrogate,  it  is  void,  for  the  want 
of  jurisdiction.  (2  R.  S.  p.  94,  §  65.  Shumway  v. 
Cooper^  16  Barh.  666.  Bank  of  Poughkeepsie  v.  Has- 
hroucky  6  N.  Y.  216.  Tucker  v.  Tucker^  4  Keyes,  136. 
BricKs  Estate^  16  Abb.  36.  In  re  Yanderzoort^  5 
iV:  y.  Bwr.  R.  270.)  The  estate  of  Charles  Edward 
Banta  was  wholly  unrepresented  on  such  accounting. 
The  defendant  George  Hubbell,  as  administrator,  &c., 
instituted  the  proceeding ;  he  could  not  at  the  same  time 
represent  the  adverse  interest  of  the  estate  of  Charles 
Edward  in  the  capacity  of  executor.  {DavoTie  v.  Fan- 
ningj  2  John.  Ch.  252.  Perry  on  Trusts^  §  432. 
Story's  Eq.  §§  322,  1,211.  Dun.  on  Palejfs  Ag.  33,  34.) 
His  assuming  so  to  act,  rendered  void  any  decree  of  the 
surrogate,  so  far  as  it.  affected  the  estate  of  Charles 
Edward.  {N.  T.  Cent.  Ins.  Co.  v.  Nat.  Pro.  Ins.  Co., 
14  N.   Y.  85.     Utica  Ins.  Co.  v.  Toledo  Ins.  Co.j  17 
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Barb.  132.)  Admitting  that  tlie  estate  of  Charles  Ed- 
ward was  properly  represented  on  such  accounting,  the 
plaintiflfs  were  in  nowise  barred  by  such  decree.  They 
had  no  interest  in  that  proceeding,  were  not  cited,  nor 
in  any  way  represented.  {Bank  of  PoughJceepsie  v. 
Hashrouek^  supra,  Elwoody,  Deifendorf^  5  Barb:  407.) 
The  statute  declares  of  what  such  decree  shall  be  conclu- 
sive, and  -who  shall  be  concluded  by  it.  (2  B.  S.  94, 
§  65.  Clapp  V.  Meseroley  38  Barb.  661;  affirmed^  1 
KeyeSy  281.)  Only  parties»and  privies  are  bound  by  a 
judgment.  (1  Stark.  Bv.  218,  marg.)  The  rule  is  uni- 
versal that  one  is  not  bound  by  a  judgment,  who  would 
not  be  permitted  to  make  a  defence,  to  examine  wit- 
nesses, or  to  appeal  from  the  judgment.  {Phil.  Ev. 
222.  Douglass  v.  Bowland,  24  Wend.  35.  Case  v. 
BeevCj  14  John.  78.  Sups,  of  Monroe  v.  Budlong^  51 
Barb.  493.)  The  term  privity  denotes  mutual  or  suc- 
cessive relationship  to  the  same  rights  of  property. 
(1  OreeTd.  JEv.  §  189.  Ooddard  v.  Benson,  15  Abb.  191.) 
The  language  of  the  books  is,  "  parties  and  all  claiming 
under  them."  {Douglass  v.  Howland,  supra.)  An 
executor  maintains  no  such  relations  toward  the  heirs, 
next  of  kin,  legatees  or  creditors.  He  is  simply  the 
trustee  to  carry  out  the  purposes  of  the  will.  {Osgood 
y.  Manhattan  Co.,  3  Cowen,  612.  MasoiCs  Deoisees  v. 
Peters'*  Adm.,  1  Munf.  437.  Elwood  v.  Deifendorf, 
6  Barb.  Affl,  and  cases  cited.)  This  action  can  be  sus- 
tained for  the  construction  of  the  will  of  Charles  Edward 
Banta,  which  no  one  claims  has  ever,  been  judicially 
construed. 

By  the  Courty  Taloott,  J.  Albert  Banta,  a  resident 
of  the  county  of  Ontario,  died  there  prior  to  Februry 
10,  1864,  leaving  him  surviving  Sarah  Banta,  his  widow, 
and  his  two  sons  and  heirs-at-law,  Charles  Edward 
Banta  and  Stanley  A.  Banta.  He  also  left  a  last  will, 
whereby  he  appointed  the  said  Sarah  Banta,  his  widow, 
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sole  executrix.  •Charies  Edward  Banta,  one  of  the  sons 
of  said  Albert,  died  in  September,  1804,  leaving  a  last 
will,  whereby  the  defendant  George  Hubbell  was  ap- 
pointed his  sole  executor.  Mrs.  Sarah  Banta  proceeded 
with  the  execution  of  the  will  of  Albert  Banta,  until 
October,  1870,  when  she  died,  and  thereupon  the  de- 
fendant George  Hubbell  was  duly  appointed  adminis- 
trator de  honis  non,  of  Albert  Banta,  with  the  will 
annexed.  The  plaintiffs  are  legatees  of  Charles  Edward 
Banta,  the  son  of  Albert  Banta,  and  they  have  com- 
menced this  suit  upon  the  ground,  that  as  such  legatees 
they  are  creditors  of  the  estate  of  Charles  Edward  Banta, 
and  they  claim  :  First.  That  the  estate  of  Albert  Banta 
is  indebted  to  the  estate  of  Charles  Edward  Banta,  in- 
asmuch as  they  say  that  by  the  true  construction  of  the 
will  of  Albert  Banta  his  real  estate  was  in  equity  con- 
verted into  personalty  as  of  the  time  of  the  testator' s 
death,  and  therefore  that  the  share  or  proportion  of  that 
estate  to  which,  under  the  will  of  Albert  Banta,  his  de- 
ceased son  Charles  Edward  was  entitled,  was  personal 
property  due,  and  which  ought  to  be  paid  over  to  the 
said  Hubbell  as  the  executor  of  said  Charles  Edward,  to 
an  extent  sufficient  to  satisfy  the  balance  due  to  said 
legatees.  Second.  The  plaintiffs  claim  that,  if  by  the 
true  construction  of  the  will  of  Albert  Banta,  the  real 
estate  was  not  converted  into  personalty,  but  Charles 
Edward  took  his  proportion  of  the  same  as  realty,  under 
the  provisions  of  the  will,  then  that  the  legacies  to  which 
the  plaintiffs  are  entitled  under  the  will  of  Charles  Ed- 
ward were,  by  the  true  construction  of  the  latter  will, 
charged  upon  the  real  estate  of  the  said  Charles  Edward, 
and  to  be  paid  out  of  the  same,  as  against  Stanley  A. 
Banta,  the  living  son  of  Albert  Banta,  and  the  residuary 
devisee  and  legatee  under  the  will  of  Charles  Edward 
Banta.  The  case,  it  will  be  seen,  thus  involves  the  con- 
struction of  the  two  wills  in  question.    The  justice  who 
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tried  the  cause  has  determined  both  the  propositions 
above  stated  in  favor  of  the  plaintiffs. 

We  think  the  plaintiffs  have  a  right,,  under  the  cir- 
cumstances of  this  case,  to  maintain  an  action  for  the 
general  purposes  and  objects  which  the  plaintiffs  seek 
in  this  suit.  Under  particular  circumstances,  a  creditor 
of  an  estate  of  a  deceased  person  may  maintain  an  ac- 
tion to  collect  his  debt  from  a  debtor  to  the  estate.  *'  A 
person  is  not  properly  a  party  to  a  suit  between  whom 
and  the  plaintiff  there  is  no  proper  privity  or  common 
interest,  but  his  liability,  if  any,  is  to  another  person. 
This  may  be  illustrated  by  the  common  case  of  a  bill 
brought  by  a  creditor  against  an  executor  or  adminis- 
trator, for  payment  of  his  debt  out  of  the  assets.  To 
such  a  bill  a  debtor  to  the  estate  is  not  ordinarily  a 
proper  party,  because  his  liability  is  solely  to  the  execu- 
tor or  administrator.  But  if  a  special  case  is  made  out, 
such  as  collusion  between  him  and  the  executor  or 
administrator,  or  insolvency  of  such  personal  representa- 
tive, then  and  in  that  case  the  debtor  may  be  made  a 
party,  as  a  means  of  uprooting  the  fraud  or  of  securing 
the  property."  {Story's  Eq.  PI.  §  227.  Nemland  v. 
OJiampion^  1  Vesey^  Sr.y  105.  Dor  an  v.  Simpson^  4 
Vesej/y  Jr.^  651.    Alsager  v.  Rowley^  6  id.  748.) 

Where  the  executor  is  a  partner  in  a  firm  which  is  in- 
debted to  the  estate,  in  such  a  case  the  debtor  ma^  be 
made  a  party  to  the  suit  of  the  creditor  for  an  account 
of  the  assets  and  for  payment  of  his  debt,  {fledge  v. 
Trails  1  Rubs.  &  M.  281.)  So  where  the  personal  rep- 
resentative of  the  testator  refuses  to  fiue,  any  person 
beneficially  interested  in  the  estate,  as  legatee,  has  a 
right  to  institute  a  suit  respecting  such  assets.  ( Wilson 
V.  Moorey  \  M.  &  K.  127,  142.)  Here  the  executor  of 
Charles  Edward  Banta,  whose  duty  it  is  to  see  to  the 
collection  of  the  assets  of  the  estate  of  which  he  is  execu- 
tor and  to  pay  over  the  legacies,  is  also  the  administra- 
tor de  bonis  non  of  the  estate  which  is  claimed  to  be 
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the  debtor  of  Charles  Edward  Banta'  s  estate.  He  cannot, 
as  exector  of  Charles  Edward,  sue  himself  as  adminis- 
trator of  Albert  {Trustees  &c.  v.  Stewart,  27  Barb. 
663.)  So  that  without  the  necessity  of  imputing  any 
fraudulent  collusion  or  neglect,  he  stands  in  a  position 
which  is  equivalent,  in  its  effect,  to  a  fraudulent  collu- 
sion, or  a  refusal  to  sue ;  and  we  think  it  is  a  case  which 
falls  within  the  reason  of  the  exceptions  recognized  in 
the  casjes  cited.  If  the  plaintiffs  can  maintain  the  action 
at  all,  it  seems  to  be  clear  that  they  may  call  for  the 
construction  of  the  will  of  Albert  Banta,  since  such  a 
construction  is  necessary  to  the  determination  of  the 
question,  whether  the  estate  of  Albert  Banta  is  indebted 
to  the  estate  of  Charles  Edward.  It  seems  also  to  be 
clear  that  if  the  plaintiffs  may  maintain  the  action  at  all, 
they  may  join  in  the  same  as  creditors  having  claims 
of  equal  degree  and  under  like  circumstances.  {Barb, 
on  Part.  386.  Story's  Eq.  Jur.  %%  532-638.  Lentilhon 
V.  Moffat,  1  Edw.  Oh.  461,) 

But  that  the  personal  representative  of  the  estate  of 
Albert  Banta  is  a  necessary  party  to  the  suit,  there  can 
be  no  doubt.  If  the  estate  of  Albert  Banta  was,  by  his 
will,  converted  out  and  out  into  personalty,  the  personal 
representative  is  the  party  to  account,  and  an  account 
must  be  had  between  the  two  estates.  Consequently  the 
decretal  order  which  the  justice  at  Special  Term  has 
made,  requires  the  defendant  Hubbell  to  render  an  ac- 
count as  administrator  of  the  estate  of  Albert  Banta. 
Therefore,  without  the  presence  of  the  personal  repre- 
sentative of  Albert  Banta  as  a  party,  the  suit  is  wholly 
fruitless  and  nugatory.     {Story's  Eq.  PI.  %  102.) 

Though  Greorge  Hubbell  is  made  a  party  defendant  to 
the  suit,  it  is  solely  and  distinctly  as  the  executor  of 
Charles  Edward  Banta ;  and  as  such,  only,  has  he  ap- 
peared and  answered.  To  bind  the  estate  of  a  deceased 
party,  or  to  authorize  any  decree  for  an  account  against 
the  same,  it  is  not  suflScicnt  that  the  party  who  is  the 
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representative  be  a  party  to  the-  suit,  tut  he  must  be 
made  a  party  distinctly  in  his  representative  character. 
This  suit,  therefore,  is  wholly  defective,  and  for  want  of 
the  presence  of  the  personal  representative  of  Albert 
Banta  cannot  proceed  to  a  decree  against  his  estate ;  nor 
is  any  part  of  the  order  appealed  from,  or  any  determi- 
nation therein  contained,  binding  upon  such  estate. 

The  order  appealed  from  must  therefore  be  reversed, 
and  the  cause  remanded  to  the  Special  Term,  with  leave 
to  the  plaintiffs  to  apply  there  for  permission  to  amend 
their  complaint  by  bringing  in  George  Hubbell  as  ad- 
ministrator de  bonis  non^  with  the  will  annexed,  of 
Albert  Banta.  And  also  for  permission  to  amend  the 
complaint  as  to  such  other  defects  of  form  as  they  may 
be  advised.  All  upon  such  terms  as  in  the  discretion 
of  the  Special  Term  may  be  deemed  just. 

As  this  defect  of  parties  was  apparent  on  the  face  of 
the  complaint,  and  as  no  demurrer  was  interposed,  and 
apparently  no  suggestion  of  the  defect  was  made  until 
the  argument  of  the  appeal,  neither  party  is  to  have 
costs  of  the  appeal. 

Order  appealed  from  reversed ;  action  remanded  to 
the  Special  Term,  with  leave  to  the  plaintiffs  to  apply 
there  for  permission  to  amend  their  complaint  by  bring- 
ing in,  as  a  party  defendant,  George  Hubbell,  as  admin- 
istrator of  the  estate  of  Albert  Banta ;  and  to  amend  the 
complaint  in  regard  to  such  other  defects  of  form  as 
they  shall  be  advised,  upon  such  terms  as  may  be 
deemed  just. 

[FouBTH  Depabtmbnt,  General  Term,  at  Buffalo,  June  27,  1878.    MvUin, 
Taleoa  and  K  D.  Smith,  Justices.] 


^ 
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Thomas  Costello,  administrator  &c.,  vs.  The  Syra- 
cuse, BiNGHAMTON  AND  NeW  YoRK  RaILROAD  CoM- 
PAKY. 

In  an  action  to  recover  damans  for  cansing  the  death  of  the  plaintiff's  daugh- 
ter, (a  child  seven  years  of  age,)  by  the  negligence  of  the  employees  of  the 
defendant,  the  plaintiff  gave  evidence  tending  to  prove  that  a  train  of  cars 
coming  from  the  depot  conld  be  seen  for  only  about  200  feet  from  the  place 
of  the  accident,  and  that  the  train  causing  the  injury  was  moving  at  the  rate 
of  25  miles  an  hour.  The  plaintiff  offered  to  prove  that  there  was  a  patent 
brake  in  use  on  railroads,  which  was  not  used  by  the  defendant,  on  its  trains. 
The  judge  said  that  "if  the  defendant  should  give  evidence  as  to  distances, 
and  speed  of  train,  so  as  to  make  the  use  of  the  brake  material,  he  would 
allow  the  plaintiff  to  recall  the  witness."  Subsequently,  the  defendant  did 
give  evidence  as  to  distance  and  speed  of  train,  differing  materially  ^m  that 
given  by  the  plaintiff.  The  plaintiff  then  offered  to  prove  that  with  patent 
brakes,  which  were  in  use  on  most  of  the  railroads  of  the  State,  the  train  by 
which  the  injury  was  done,  running  at  the  rate  of  eight  miles  an  hour,  might 
have  been  stopped  before  it  reached  the  place  of  the  accident.  The  evidence 
was,  on  objection  thereto,  rejected.  Held  that  this  ruling  ^'as  erroneous. 
That  the  fair  and  reasonable  construction  of  the  language  of  the  court  was, 
that  if  the  defendant  should  give  evidence  materially  variant,  as  to  distance 
and  speed,  the  plaintiff  might  go  into  evidence  on  those  points ;  and  not  that 
he  might  recall  a  single  witness. 

Heldf  aUo,  that  the  plaintiff,  had  he  been  permitted  to  give  proof  as  to  the 
brakes,  when  he  first  offered  it,  could  not  have  been  limited  to  a  single  wit- 
ness ;  and  when  he  yielded  to  the  suggestion  of  the  court,  to  omit  examining 
on  that  subject,  for  the  present,  could  not  have  intended,  jaor  been  under- 
stood as  intending,  to  waive  the  right  to  go  fully  into  the  subject  of  the 
brakes.  And  that  the  judge  very  properly  reserved  the  right  to  admit 
or  reject  the  evidence,  as  ho  should  find  it  to  be,  or  not  to  be,  material  to 
the  issuer 

Held,  further,  that  the  rejection  of  the  evidence  as  to  the  use  of  the  patent 
brakes  must  be  deemed  to  have  been  upon  the  ground  that  it  was  immaterial 
to  the  issue ;  and  that  so  considering  it,  the  decision  was  erroneous.  Judg- 
ment reversed  because  of  such  rejection  of  evidence. 

It  is  the  duty  of  railroad  companies  to  use,  upon  their  trains,  all  improvements 
in  machinery,  or  in  the  construction  of  cars,  <bc.,  conmionly  used  by  other 
companies ;  and  it  is  negligence  if  they  do  not  use  them,  for  which  they  are 
liable  to  a  person  injured,  if  the  improvement  would,  in  any  appreciable  de- 
gree, have  contributed  to  prevent  the  injury. 

A  charge  to  the  jury  that  a  child  that  is  9ui  jurU  is  bound  to  exercise  the 
same  degree  of  caution,  in  approaching  and  crossing  a  railroad  track,  to  pre- 
vent injury  from  an  approaching  train,  that  an  adult  is  bound  to  exercise,  is 
erroneous.     And  being  so,  the  jury  may,  upon  the  evidence,  find  that  a  child. 
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Mven  years  of  age,  injured  while  attempting  to  cross  a  railroad  track,  is  not 
chargeable  with  negligence  that  contributed  to  produce  the  injury. 

The  decisions  in  Honegnherger  y.  The  Second  Avenue  Railroad  Compatvy, 
(1  jr«y«,  570,)  and  Warner  v.  The  N.  Y,  Central  Railroad  Co.,  (44  N,  T, 
465,)  commented  on,  and  disapproved. 

It  is  not  for  an  inferior  court  to  disregard  a  decision  of  the  court  of  last  resort ; 
but  on  the  other  hand,  it  is  its  duty  to  give  such  decision  full  effect,  what- 
ever its  views  may  be,  as  to  the  correctness  or  wisdom  of  such  decision.  But 
when  that  court  departs  from  its  own  decisions,  and  leaves  it  uncertun  what 
its  views  are,  upon  a  question  of  law,  it  is  the  duty  of  the  court  below  to  give 
eflect  to  the  latest  expression  of  the  views  of  the  superior  court;  leaving  it 
to  determine  which  is  the  sounder — ^the  earlier  or  the  later  conclusions.    Per 

MULUX,  P.  J. 

ft  seems  to  be  no  more  than  reasonable  to  require  railroad  companies  to  run 
their  trains  through  cities  and  villages  at  such  moderate  rate  of  speed  as  that, 
by  the  use  of  brakes,  a  train  may  be  speedily  stopped,  so  that  neither  person 
nor  property  shall  be  exposed  to  injury  from  it;  and  this  without  regard  to 
whether  there  is  a  municipal  regulation  as  to  the  speed  at  which  trains  shall 
be  run.    Per  Mullik,  P.  J. 

Railroad  companies  are  bound  to  supply  their  trains  with  brakes,  and  if  a  per- 
son is  injured  on,  or  crossing,  a  track,  and  the  injury  could  have  been  avoided 
by  the  use  of  brakes,  the  omission  to  have  them,  or  to  use  them,  would  be 
such  negligence  as  would  render  them  liable  to  the  person  injured. 

d  they  are  obliged  to  have  some  brake,  the  public  safety  requires  that  it  should 
be  the  best  in  use.  They  cannot  use  an  old  brake  which  will  not  stop  a 
train  in  less  than  1000  feet,  when  running  ten  miles  per  hour,  when  other 
companies  use  brakes  that  will  stop  a  train  in  600  feet,  running  at  the  same 
rate  of  speed. 

A  railroad  company  is  as  much  bound  to  prevent  doing  injury  to  a  person  on 
its  track,  by  using  all  the  facilities  that  experience  has  provided  for  the  pur- 
pose, as  the  person  on  the  track  is  bound  to  use  all  the  means  in  his  power  to 
escape  the  injury,  when  he  is  aware  that  it  is  impending. 

fhat  the  duty  of  a  company  to  have  and  use  all  known  improvements  in  its 
machinery  is  not  confined  to  patteengers^  is  shown  by  the  case  of  Hmiih  v.  The 
N.  F.  <k  Harlem  Railroad  Company,  (19  N,  T.  127.) 

APPEAL  from  a  judgment  in  favor  of  the  defendant 
entered  in  Onondaga  county,  and  from  an  order 
denying  the  plaintiflT  s  motion  for  a  new  trial. 

The  plaintiff  sues  to  recover  of  the  defendant  damages 
for  the  negligent  killing  of  his  daughter,  Mary  Costello, 
in  the  city  of  Syracuse,  in  August,  1871. 

At  the  time  of  the  killing,  Mary  was  seven  years  of 
age,  and  had  been  sent  by  her  mother  upon  an  errand 
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to  a  butcher's  shop  a  few  rods  from  the  plaintifPs  house. 
An  engine  with  three  passenger  cars,  an  express  car  and 
a  baggage  car,  left  in  the  morning  of  the  day  of  the  ac- 
cident, the  defendant's  depot  in  Syracuse  for  New  York, 
and  was  moving,  as  estimated  by  the  witnesses  on  the 
part  of  the  plaintiff,  at  a  speed  of  from  twenty  to  twenty- 
five  miles  per  hour,  and  by  the  defendant' s  witnesses 
from  seven  to  eight  miles.  The  grade  of  the  defendant' s 
road  ascends  from  the  depot  to  JamesvUle  a  distance  of 
6.69  miles,  part  of  the  way  sixty  feet  to  the  mile.  Very 
soon  after  the  child  left  the  house  the  whistle  on  the  de- 
fendant's engine  was  sounded,  which  indicated  to  the 
brakesman  of  the  train  to  put  on  the  brakes,  the  eflEect 
of  which  would  be  to  stop  the  train.  At  the  time  the 
whistle  was  blown  the  child  was  at  the  intersection  of 
Taylor  and  Montgomery  streets,  which  cross  each  other 
at  right  angles,  approaching  the  track  which  crossed 
Montgomery  and  passed  along  the  south  margin  of 
Taylor,  on  a  pretty  sharp  curve.  After  the  sound  of 
the  whistle  the  child  started  to  cross  the  track,  and  as  it 
did  so  it  fell.  The  whistle  again  sounded  and  the  child 
made  an  effort  to  rise.  The  whistle  again  sounded,  giv- 
ing, as  one  of  the  witnesses  expresses  it,  an  '*  unearthly 
yell,"  and  instantly  passing  over  her,  cutting  her  body 
in  two.  The  sounds  of  the  whistle  followed  each  other 
as  rapidly  as  they  could. 

The  plaintifP  s  theory  of  the  cause  of  the  fall  of  the 
child  was  the  bad  condition  of  the  crosswalk  on  Taylor 
street  lying  between  the  rails,  and  which  the  defendant 
was  bound  to  keep  in  repair.  Several  witnesses  testified 
that  the  edge  of  one  of  the  planks  was  raised  above  the 
other  plank  from  one-half  to  three  inches,  and  that  the 
chUd  struck  her  toe  against  this  elevated  edge  of  the 
plank  and  was  thereby  thrown  down.  Witnesses  on 
the  part  of  the  defence  testified  that  the  walk  was  in 
good  order,  but  concede  that  the  planks  were  somewhat 
worn  and  decayed.    An  engineer  was  called,  on  the  part 
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of  the  plaintiff,  who  testified  that  he  had  made  measure- 
ments to  ascertain  how  far  a  train  of  cars  coming  from 
the  depot  could  be  seen  from  the  place  of  the  accident, 
and  he  found  it  to  be  two  hundred  feet.  The  defen- 
dant's  witnesses  (one  of  Whom  was  an  engineer)  testified 
that  the  smoke  stack  of  the  engine  could  be  seen  five 
hundred  and  thirty-one  feet  from  a  point  on  the  cross- 
walk at  the  north  end  of  the  track,  sixty-five  feet  south 
of  the  north  line  of  Taylor  street.  Standing  at  a  point 
in  the  crosswalk  in  the  center  of  Taylor  strfeet,  thirty- 
three  feet  south  of  its  north  line,  he  could  see  three  hun- 
dred and  eighty-four  feet.  At  a  place  in  the  east 
sidewalk  of  Montgomery  street,  six  feet  from  the  fence 
on  the  north  line  of  Taylor  street,  a  grown  person  could 
see  it  three  hundred  and  thirty-sbi:  feet  off.  A  child 
standing  eight  and  a  half  feet  south  of  the  north  line  of 
Taylor  street,  on  the  east  side  of  Montgomery,  would 
first  see  the  smoke  stack  three  hundred  and  eight  feet 
down  the  track. 

One  of  the  defendant' s  witnesses  testified  that  the  bell 
on  the  engine  was  rung  from  the  time  of  leaving  the 
station  until  they  were  outside  the  city  limits.  Another 
witness  testified  that  the  noise  made  by  the  train  could 
be  heard  half  a  mile. 

On  the  trial  the  plaintiff  offered  to  prove  that  there 
was  a  patent  brake  in  use  on  railroads,  which  was  not 
used  by  the  defendant  on  its  trains.  The  court  told 
the  plaintiflf  s  counsel  that  if  the  defendant  should  give 
evidence  as  to  distances  and  speed  of  train,  so  as  to 
make  the  use  of  the  brake  material,  he  would  allow  the 
plaintiff  to  recall  the  witness.  Subsequently  the  defen- 
dant did  give  evidence  as  to  distance  and  speed  of  train 
above  stated,  differing  materially  from  that  given  by 
the  plaintiff,  and  the  plaintiff' s  counsel  thereupon  offered 
to  prove  that  with  patent  brakes,  which  were  in  use  on 
most  of  the  railroads  of  the  State,  the  train,  by  which, 
the  injury  was  done,  running  at  the  rate  of  eight  miles 
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an  hour,  might  have  been  stopped  before  it  reached 
the  place  of  the  accident,  and  that  they  were  not  in  use 
on  that  train.  The  evidence  was  objected  to  by  the  de- 
fendant's counsel,  and  the  objection  was  sustained,  and 
the  evidence  was  rejected. 

The  defendant' s  counsel  moved  for  a  nonsuit,  princi- 
pally on  the  ground  that  the  deceased  was  chargeable 
vdth  negligence  that  concurred  to  produce  the  injury. 

The  motion  was  denied;  the  court  holding  that  the 
question  of  negligence  was  for  the  jury,  and  he  would 
submit  it  to  them.  The  judge  charged  the  jury,  among 
other  things,  that  a  child  that  was  suijuriSy  was  bound 
to  Exercise  the  same  degree  of  caution  in  approaching 
and  crossing  a  railroad  track,  to  prevent  uijury  from  a 
passing  train,  that  an  adult  was  bound  to  exercise.  And 
he  also  charged  that  a  railroad,  company  was  bound  to 
exercise  a  greater  degree  of  care  and  caution  to  prevent 
injury  to  a  child,  than  it  was  bound  to  exercise  to  a 
person  of  mature  years. 

The  plaintiflTs  counsel  did  not  except  to  any  portion 
of  the  charge. 

The  jury  found  a  verdict  for  the  defendant, .  and  the 
plaintifif  appealed  from  the  judgment  and  the  order  deny- 
ing a  new  trial. 

Oeorge  B.  OiUespie^  for  the  appellant. 

Wm.  J.  Wallace^  for  the  respondent. 

By  the  Courts  Mullin,  P.  J.  In  order  to  determine 
whether  either  or  both  of  the  parties  were  guilty  of 
negligence,  it  was  vitally  important  to  ascertain  how 
far  from  the  place  of  the  accident  the  deceased  could 
see  the  approaching  train,  or  the  engineer  could  see  the 
child,  and  also  to  ascertain  the  rate  of  speed  at  which 
the  train  was  moving.    The  same  facts  must  be  ascer- 
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tained  in  order  to  determine  whether  the  omission  to 
use  the  patent  brakes  was  negligence. 

The  plaintiffs  counsel  was  assured  by  the  court,  at 
the  time  of  offering  evidence  in  relation  to  the  use  of 
the  patent  brakes  on  other  railroads  in  the  State,  that 
if  the  defendant  should  give  evidence  as  to  the  distances 
and  rate  of  speed,  so  that  it  should  be  of  the  opinion 
that  the  use  of  the  brakes  was  material  in  the  case,  it 
would  jyermit  him  to  recall  the  witness. 

The  evidence  given  on  the  part  of  the  defence,  after 
that  understanding  was  had,  was  essentially  variant 
from  that  given  by  the  plaintifif^  as  to  distance  and  speed, 
and  yet  when  the  plaintiflE,  at  the  close  of  the  case, 
offered  evidence  as  to  the  brakes,  it  was  objected  to  by 
the  defendant's  counsel,  and  rejected. 

This  ruling  was,  I  think,  erroneous.  The  fair  and 
reasonable  construction  of  the  language  of  the  court 
was,  that  if  the  defendant  should  give  evidence  mate- 
rially variant  as  to  distance  and  speed,  the  plaintifl 
might  go  into  evidence  on  those  points,  and  not  that  he 
might  recall  a  single  witness. 

The  plalntifif,  had  he  been  permitted  to  give  proof  ap 
to  the  brakes  when  he  first  offered  it,  could  not  have 
been  limited  to  a  single  witness ;  and  when  he  yielded 
to  the  suggestion  of  the  court,  to  omit  examining  on  that 
subject,  for  the  present,  could  not  have  intended,  noi 
been  understood  as  intending,  to  waive  the  right  to  go 
fully  into  the  subject  of  the  brakes.  The  court  very 
prox)erly  reserved  the  right  to  admit  or  reject  the  evi 
dence  as  he  should  find  it  to  be,  or  not  to  be,  material 
to  the  issue. 

The  rejection  of  the  evidence  must  be  deemed  to  have 
been  upon  the  ground  that  it  was  immaterial  to  the 
issue.  The  fact  offered  to  be  proved  was  that  with  the 
use  of  the  patent  brake,  a  train  moving  at  the  rate  oi 
eight  miles  per  hour  could  have  been  stopped  before  it 
reached  the  place  of  the  accident. 
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A  person  desiring  to  cross  the  track  of  a  railroad 
when  a  train  is  in  sight,  will  naturally  arrive  at  a  deter- 
mination, to  cross,  or  not  to  cross,  in  reference  to  the 
distance  he  is  from  the  train  and  the  speed  at  which  it 
IS  moving. 

If  a  train  is  moving  at  the  rate  of  twenty  miles  an 
hour,  and  is  seen  at  the  distance  of  500  feet,  the  person 
crossing  would  have  but  fifteen  seconds  in  which  to 
cross.  To  attempt  it;,  in  that  space  of  time,  might  be 
utter  recklessness ;  but  if  the  train  was  moving  at  the 
rate  of  eight  miles  per  hour,  he  would  have  forty-five 
seconds  in  which  to  cross — ^a  length  of  time  amply  suffi- 
cient, under  most  circumstances,  to  enable  him  to  do  it. 

We  must  assume,  for  the  purposes  of  this  case,  that 
the  jury  believed  the  evidence  given  by  the  defendant 
on  the  subject  of  distance  and  speed.  Assuming  that 
the  distance  that  the  engineer  could  see  the  child,  or 
the  child  the  engine,  was  631  feet,  as  sworn  to  by  one 
of  the  defendant' s  witnesses,  the  child  would  have  had 
forty-eight  seconds  in  which  to  cross  and  the  brakesman 
stop  the  train.  If  the  train  could  be  stopped  in  that 
distance,  and  in  that  time,  by  the  use  of  fhe  patent 
brake — ^and  we  must  assume  that  it  could — ^the  child' s 
life  might  have  been  saved. 

It  is  the  duty  of  railroad  companies  to  use,  upon  their 
trains,  all  improvements  in  machinery,  or  in  construc- 
tion of  cars,  &c.,  commonly  used  by  other  companies ; 
and  it  is  negligence  if  they  do  not  use  them,  for  which 
they  are  liable  to  a  person  injured,  if  the  improvement 
would,  in  any  appreciable  degree,  have  contributed  to 
prevent  the  injury. 

The  witness  who  testified  to  the  distance  the  train 
could  be  seen,  from  the  place  of  the  accident,  as  being 
631  feet,  also  says  that  from  other  points,  designated  by 
him,  it  could  not  be  seen  until  it  had  approached  the 
place  of  the  accident  very  considerably  nearer.  We 
must  assume  that  the  plaintiff,  if  permitted  to  give  the 
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proof,  would  have  shown  that  if  the  patent  brake  had 
been  used,  the  tium  could  have  been  stopped  within  the 
shortest  distance ;  as  in  the  offer  no  distance  is  specified. 

In  reply  to  these  suggestions,  it  is  said  that  by  the 
proof  the  concurrent  negligence  of  the  deceased  was  so 
clearly  and  conclusively  established  that  it  was  immate- 
rial whether  the  defendant  was  or  was  not  chargeable 
with  negligence,  on  its  part. 

As  this  subject  is  connected  with  questions  arising  on 
the  charge  to  the  jury,  I  will  omit  to  consider  it  untlL  I 
come  to  the  charge. 

The  concurring  negligence  on  the  part  of  the  deceased, 
must  have  been  in  attempting  to  cross  the  track  after 
learning  of  the  approach  of  the  train. 

The  train  had  passed  the  place  of  the  accident  about 
the  same  hour  daily  for  several  weeks. 

The  child  must  have  been  aware  of  that  fact,  if  she 
thought  of  the  subject.  We  must  assume  that  she 
heard  the  whistle  before  she  reached  the  track.  Indeed 
Mrs.  Woolcott  says  that  she  left  her  house  after  hearing 
it,  and  when  she  got  out  of  the  house  the  child  was  in 
the  road  approaching  the  track.  Then  the  second  whis- 
tle sounded,  and  the  child  fell.  If  the  child  is  to  be 
held  bound  to  the  measure  of  care  and  caution,  and 
forecast,  that  is  required  of  an  adult,  negligence  was 
established,  and  the  verdict  is  right  and  cannot  be  disr 
turbed.  But  if  such  a  measure  of  care  and  caution  is 
not  required  of  it,  concurring  negligence  may  not  have 
been  established. 

If  that  part  of  the  charge  in  which  the  jury  was  in- 
structed that  there  was  no  difference  between  children 
and  adults,  as  to  the  degree  of  care  and  caution  to  be 
exercised  in  crossing  a  railroad  track,  is  incorrect,  the 
jury  may,  upon  the  evidence,  find  that  the  child  was 
not  chargeable  with  negligence  that  contributed  to  pro- 
duce the  injury. 

The  learned  judge  followed,  in  his  charge,  as  to  the 


100  CASES  IN  THE  SUPREME  COURT. 

CoBteUo  V.  The  Syracuse  dec.  Railroad  Company. 

degree  of  care  and  caution,  the  law  required  of  a  child, 
sui  juris ^  the  case  of  Honegsberger  v.  Second  Av,  R,  H. 
Co,y  (1  KeyeSy  670.)  And  if  that  case  is  to  be  taken  as 
the  law  of  the  State,  the  charge  was  correct. 

It  is  not  for  the  inferior  court  to  disregard  the  decisions 
of  the  court  of  last  resort ;  but,  on  the  other  hand,  it  is 
their  duty  to  give  them  full  effect,  whatever  their  views 
may  be  as  to  the  correctness  or  wisdom  of  such  decisions. 
But  when  that  court  departs  from  its  own  decisions,  and 
leaves  it  uncertain  what  its  views  are  upon  a  question 
of  law,  it  is  the  duty  of  the  court  to  give  effect  to  the 
latest  expression  of  the  views  of  the  superior  court, 
leaving  it  to  determine  which  is  the  sounder,  the  earlier 
or  the  later  conclusions.  The  first  case  to  which  our 
attention  has  been  called  as  having  been  decided  since 
the  case  reported  in  1  Keyes^  (supra^)  in  which  the  mea- 
sure of  care  required  of  a  child  to  protect  itself  against 
injury  has  been  alluded  to,  is  that  of  Sheridan  v.  iBrook- 
lyn  iSt  Newtown  H.  R.,  (36  N.  T.  39.)  The  boy  killed 
in  that  case  was  nine  years  of  age,  and  while  riding  in 
one  of  the  defendants'  street  cars  was  required  to  leave 
his  seat  in  the  car  to  make  room  for  older  passengers, 
and  was  then  crowded  out  of  the  car  on  to  the  platform, 
and  while  there  was  pushed  off  the  car  by  a  passenger 
hurrying  to  get  off,  and  was  run  over  and  killed.  The 
defendants'  counsel  asked  the  court  to  charge  the  jury 
that  the  fact  that  the  deceased  was  a  child  makes  no 
difference  in  the  application  of  the  rule  of  law  as  to  the 
question  of  negligence.  The  court,  referring  to  the  above 
request,  say:  ''The  question  of  negligence  as  here  put 
forth  arises  upon  the  conduct  of  the  deceased  in  taking 
care  of  himself,  and  also  upon  the  conduct  of  the  de- 
fendant in  regard  to  the  deceased.  In  the  latter  view, 
the  rule  asked  for  would  not  have  been  correct.  A  sick 
or  aged  person,  a  delicate  woman,  a  lame  man,  or  a 
child,  is  entitled  to  more  attention  and  care  from  a  rail- 
road company  than  one  in  good  health  and  under  no 
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disability.  They  are  entitled  to  more  time  in  which  to 
get  on  or  oflf  the  cars ;  they  are  entitled  to  more  con- 
sideration when  crossing  a  street,  to  the  end  that  the 
cars  shall  not  run  over  them.  All  these  classes  are  enti- 
tled to  use  the  streets  and  to  ride  on  the  cars,  and  such 
haste  in  starting  up,  or  such  speed  in  driving  as  would 
be  reasonable  care  toward  others  might  well  be  careless- 
ness and  neglect  toward  them." 

This  language  is  hardly  in  harmony  with  that  of  the 
court  in  1  Keyes^  but  cannot  be  said  to  overrule  the 
doctrine  of  that  case ;  but  it  is  the  first  indication  of  a 
desire  to  be  rid  of  the  harsh  and  severe  doctrine  of  that 
case.  In  QMara  v.  The  Hudson  River  R.  R.  Co,^  (38 
N.  Y.  445, )  a  lad  of  eleven  and  a  half  years  of  age  was 
killed  while  attempting  to  cross  the  defendants'  road. 
Near  Albany  a  train  was  moving  northerly  on  one  track, 
and  while  he  was  waiting  for  it  to  pass,  an  engine  moving 
south  came  down  on  another  track,  without  giving  any 
signal  of  its  approach,  and  it  ran  over  and  killed  the 
boy.  The  defendants'  counsel  moved  for  a  nonsuit,  on 
the  ground,  among  others,  that  the  deceased  was  guilty 
of  negligence  that  concurred  to  produce  the  injury. 
Hunt,  J.,  on  delivering  the  opinion  of  the  court  in  refer- 
ence to  the  ground  of  nonsuit  above  stated,  says :  ' '  In 
the  present  case,  it  is  to  be  considered,  also,  that  the  de- 
ceased was  a  lad  eleven  and  a  half  years  old,  to  whom 
greater  indulgence  should  be  extended  than  to  an  adult. 
He  was  of  that  age  that  he  was  quite  fit  to  be  trusted 
with  the  care  of  his  own  person  in  the  streets  of  a  country 
village,  and  yet  it  is  not  probable  that  he  would  exercise 
as  much  prudence  and  caution  as  would  an  adult.  If 
an  aged  or  infirm  person  had  been  found  upon  the 
crossing  of  this  street,  when  the  *  Jones'  (engine)  was 
started  westerly,  in  such  a  position  that  he  could  have 
been  seen  by  the  engineer  or  fireman,  it  would  have  been 
the  engineer' s  duty  to  have  stayed  the  engine  so  that 
the  disabled  person  could  make  his  escape.   *   *   *   The 
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old,  lame  and  infirm,  are  entitled  to  the  use  of  the 
streets,  and  more  care  must  be  exercised  toward  them 
by  engineers  than  toward  those  who  have  better  powers 
of  motion.  The  young  are  entitled  to  the  same  rights, 
and  cannot  be  required  to  exercise  as  great  foresight  and 
vigilance  as  those  of  mature  years ;  more  care  is  required 
toward  them  than  toward  others.  *  *  *  In  a  case 
like  the  present,  the  jury  were  not  bound  to  require  the 
same  demureness  and  caution  as  in  the  case  of  an  older 
person."  {Ihlv.  Forty-second  St  &c,  B.  It.  Co.j  47  iT.  Y. 
317.)  11  a  jury  is  not  bound,  in  passing  on  the  question 
of  the  negligence  of  a  child,  sui  juris ^  that  has  sustained 
an  injury  through  the  negligence  of  another,  to  require 
the  same  caution  as  is  required  in  the  case  of  an  older 
person,  it  must  be  because  the  law  does  not  require  of 
such  persons  the  same  degree  of  caution  that  is  required 
to  be  exercised  by  those  who  are  older.  If  such  is  the 
law,  it  is  wholly  at  variance  with  the  case  of  Honegs- 
herger^  {supra.)  That  case  requires  of  the  child  the 
same  measure  of  care  that  is  required  of  an  adult,  and 
if  such  degree  of  care  is  not  exercised,  the  omission  of  it 
is  negligence  that  will,  if  it  contributes  to  the  injury, 
defeat  a  recovery. 

If  the  case  of  Honegsherger  is  to  be  followed  as  the  law 
of  the  State,  I  do  not  see  how  children  can  be  permitted 
to  be  in  a  street  in  which  a  railroad  is  laid,  unless  some 
person  or  persons  are  assigned  to  attend  them.  They 
cannot  use  the  same  forethought  and  care  that  persons 
of  mature  life  are  capable  of  using,  and  if  they  do  not, 
they  may  be  killed  with  impunity,  provided  the  failure 
to  use  such  measure  of  care  has  contiibuted  to  their  in- 
jury. 

The  condition  of  children  is  rendered  vastly  more 
alarming  by  the  case  of  Warner  v.  The  N.  7.  Cent  H.  Ji. 
Co.,  44  N.  Y.  465.)  It  was  held  in  that  case,  that  it  was 
error  to  instruct  a  jury  tluit  citizens  and  railroad  corpo- 
rations have  the  sana*  and  etjual  rights,  as  to  the  use  of 
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a  highway  at  a  crossing.  The  company  has  the  prefer- 
ence, and  it  is  the  duty  of  the  citizen  to  wait  until  its 
train  has  passed. 

It  was  also  held  in  that  case  that  it  was  error  to  charge 
the  jury  that  a  high  rate  of  speed  at  a  crossing  is  a 
fault  which  renders  the  railroad  company  liable  for  an 
injury  occurring  at  such  crossing.  The  law,  the  learned 
coS^aioner  ij^  plaoas  «o  ^trictton  u^on  the  rate 
of  speed  at  crossings,  nor  does  it  subject  the  company 
to  damages  accruing  from  the  speed  of  trains,  if  the  sig- 
nals required  by  law  be  given.  Negligence  cannot  be 
inferred  from  speed  alone.  It  was  once  supposed  that 
the  citizen  had  as  good  a  right  to  be  in  the  highway  as 
a  railroad  train,  and  that  a  proper  regard  for  life  and 
limb  made  it  necessary  that  the  company  should  run 
their  trains  so  as  to  prevent  injury  to  the  citizen.  But 
now  trains  may  be  moved  through  the  most  populous 
cities  and  across  and  along  the  most  frequented  thorough- 
fare at  lightning  speed,  without  any  regard  whatever  to 
the  lives  of  travellers  of  whatever  age  or  in  whatever 
state  of  health  they  may  be. 

It  would  seem  to  me  to  be  no  more  than  reasonable  to 
require  railroad  companies  to  run  their  trains  through 
cities  and  villages  at  such  moderate  rate  of  speed  as 
that  by  the  use  of  brakes  the  train  may  be  speedily 
stopped,  so  that  neither  person  nor  property  should  be 
exposed  to  injury  from  it ;  and  this  without  regard  to 
whether  there  was  a  municipal  regulation  as  to  the 
speed  at  which  trains  should  be  run.  This  imposes  no 
great  burden  on  the  company,  and  it  would  relieve  the 
people  from  the  reckless  disregard  of  life  so  frequently 
shown  by  persons  employed  in  running  trains. 

The  right  of  children,  old  enough  to  be  trusted  to 
run  in  the  streets  without  a  guardian,  to  be  in  the 
streets  and  to  cross  railroad  tracks  must  be  secured,  so 
that  they  may  be  safe  in  going  to  and  from  school,  in 
running  errands  for  their  parents,  or  in  going  to  and 
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returning  from  their  place  of  business,  or  they  wUl  be 
driven  from  the  street,  or  butchered  in  it.  They  cannot 
exercise  the  care  and  caution  of  persons  of  mature  life, 
and  if  the  law  shall  require  it,  there  will  be  heard  in 
every  town  and  hamlet  a  cry  like  that  which  was  heard 
in  Egypt,  when  in  every  house  there  was  one  dead. 
Allow  trains  to  run  at  whatever  rate  of  speed  the  engineer 
or  conductor  deems  proper,  regardless  of  the  lame  and 
blind  and  sick,  and  of  the  helplessness  of  age  or  of 
childhood,  and  the  life  of  no  class  of  persons  is  safe. 
With  all  deference,  the  law  ought  not  to  allow  of  it. 

If  the  child  in  this  case  had  not  fallen  on  the  track,  it 
would  not  have  been  injured.  The  jury  might  find  that  she 
had  time  enough  to  cross  after  hearing  the  first  whistle ; 
and  if  they  should  so  find,  she  would  be  free  from  neg- 
ligence and  the  plaintiff  entitled  to  recover.  But  it  was 
impossible  for  the  jury,  under  the  instruction  of  the 
court,  to  make  any  allowance  in  favor  of  the  child  for 
its  inexperience  and  alarm;  and  the  question  of  her 
concurring  negligence  can  never  be  properly  considered 
while  the  law  is  as  it  was  put  forth  by  the  judge. 

.  The  learned  judge  told  the  jury  that  it  was  the  duty 
of  a  railroad  company  to  exercise  a  greater  degree  of 
care  toward  children  and  the  lame  and  sick  than  toward 
those  of  age  and  of  physical  ability  to  take  care  of 
themselves ;  and  this  the  respondent' s  counsel  insists 
meets  all  the  requirements  of  the  law. 

If  this  duty  does  rest  on  the  railroad  company,  it  is 
because  the  safety  of  such  persons  renders  it  necessary. 
Now  if  a  child  is  in  law  deemed  as  capable  of  taking 
care  of  itself  as  a  mature  person,  what  is  the  necessity 
of  requiring  the  company  to  exercise  any  more  care 
toward  it  than  toward  an  adult  ? 

If  the  company  uses  no  care  to  prevent  collision  with 
a  child,  it  is  guilty  of  negligence.  But  of  what  benefit 
is  that,  so  long  as  it  is  relieved  from  responsibility  be- 
cause the  child  is  shown  not  to  have  used  the  caution 
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that  an  adult  would  have,  used  under  the  same  circum- 
stances? 

The  instruction  to  the  jury,  now  under  consideration, 
was  erroneous.  But  it  is  said  that  the  plaintiflf  is  not 
entitled  to  any  benefit^  because  his  counsel  omitted  to 
except  to  it. 

The  case  of  Bennett  v.  Johnson,  (2  Lans.  94,)  holds 
that  the  court  may  set  aside  a  verdict  for  the  misdirec- 
tion of  the  court  below,  on  the  facts  or  the  law,  notwith- 
standing no  exception  was  taken  thereto.  I  have  not 
examined  to  see  whether  this  is  a  correct  statement  of 
the  practice,  as  it  controls  us,  whether  it  is  right  or 
wrong.  It  follows,  therefore,  that  the  plaintiff  is  en- 
titled to  the  benefit  of  the  error  of  the  court. 

The  reversal  of  the  judgment  might  be  placed  on  the 
error  in  the  charge.  I  prefer  to  put  it  on  the  rejection 
of  the  evidence  as  to  the  patent  brakes.  • 

Before  leaving  the  case,  it  is  proper  to  notice  a  sug- 
gestion of  counsel  that  it  is  not  incumbent  on  a  railroad 
company  to  use  the  latest  improvements  in  machinery, 
&c.,  in  order  to  prevent  injury  to  persons  on  or  crossing 
their  track — that  such  duty  can  only  be  insisted  on  by 
passengers. 

Kailroad  companies  are  undoubtedly  bound  to  supply 
their  trains  with  brakes,  and  if  a  person  is  injured  on 
or  crossing  the  track,  and  the  injury  could  have  been 
avoided  by  the  use  of  brakes,  the  omission  to  have 
them,  or  to  use  them,  would  be  such  negligence  as 
would  render  them  liable  to  the  person  injured. 

If  they  are  obliged  to  have  some  brake,  the  public 
safety  requires  that  it  should  be  the  best  in  use.  They 
cannot  use  an  old  brake  which  will  not  stop  a  train  in 
less  than  1,000  feet,  when  running  ten  miles  per  hour, 
when  other  companies  use  brakes  that  will  stop  a  train 
in  600  feet,  moving  at  the  same  rate  of  speed. 

A  company  is  as  much  bound  to  prevent  doing  injury 
to  a  person  on  its  track,  by  using  all  the  facilities  that 
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experience  has  provided  for  the  purpose,  as  the  person 
on  the  track  is  bound  to  use  all  the  means  in  his  power 
to  escape  the  injury,  when  he  is  aware  that  it  is  im- 
pending. 

That  the  duty  of  the  company  to  have  and  use  all 
known  improvements  in  their  machinery  is  not  confined 
to  passengers,  is  shown  by  the  case  of  Smith  v.  The 
N.  Y.  &  Harlem  R.  R.  Co.,  (19  N.  Y.  127.)  The  person 
killed  in  that  case  was  an  engineer  in  the  employ  of  the 
New  York  &  New  Haven  Railroad  Company,  that 
ran  its  cars  over  a  part  of  the  track  of  the  New  York 
&  Harlem  company,  under  a  contract  between  them, 
that  the  latter  should  keep  the  road  in  repair  and  fur- 
nish switchmen,  &c.,  and  that  the  former  should  pay 
for  the  use  of  the  same.  The  latter  company  was  held 
liable,  because  the  most  approved  form  of  switch  was 
not  used,  whereby  the  death  of  the  engineer  was  caused. 

In  granting  a  new  trial  in  this  case,  we  do  not  intend 
to  be  understood  as  expressing  any  opinion  as  to  whether 
either  of  the  parties  has  been  guilty  of  negligence. 
All  we  intend  to  do  is  to  admit  such  evidence  as  we 
deem  to  be  competent,  and  to  secure  the  submission  of  the 
case  to  the  jury  with  such  instructions  as  will  enable 
them  to  understand  the  legal  rights  and  liabilities  of  the 
parties. 

The  judgment  is  reversed,  and  new  trial  ordered,  costs 
to  abide  the  event. 

[FouKTQ  Department,  General  Term,  at  Rochester,  April  1,  1878.    Mullin, 
TakoU  and  S.  D.  Smith,  Justices.] 
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If  there  are  cases  in  which  a  conrt  of  equity  may  decree  a  sale  and  conveyance, 
by  a  master,  of  land,  without  requiring  the  owner  of  the  legal  estate  to  unite 
in  the  conyeyance  to  the  purchaser,  or  to  convey  to  a  receiver,  the  case  of  a 
sale  of  land  fraudulently  conveyed  by  a  judgment  debtor,  and  which  sale  has 
been  set  aside  by  reason  of  the  fraud,  is  not  one  of  them. 

When,  in  an  action  brought  by  a  judgment  creditor,  to  set  aside  a  conveyance 
made  by  his  debtor,  as  fraudulent  against  creditors,  the  deed  is  declared 
fraudulent  and  void,  and  a  referee  is  appointed,  and  ordered  to  sell  the 
premises;  who  sells  the  same,  at  public  auction,  and  executes  a  deed  thereof 
to  the  purchaser,  no  title  will  pass  thereby ;  by  reason  of  a  total  want  of 
power  in  the  court  to  authorize  the  referee  to  sell ;  but  the  title  will  remain 
in  the  grantee  in  the  fraudulent  conveyance,  and  pass  by  his  deed. 

The  pendency  of  an  action  brought  against  persons  claiming  title  under  a 
referee's  deed,  to  set  aside  such  deed  as  fraudulent,  and  for  the  recovery  of 
the  possession  of  the  premises,  may  be  pleaded  in  abatement  of,  or  as  a  bar 
to,  subsequent  actions  brought  by  the  same  plaintiff  against  each  of  the  de- 
fendants  in  that  action,  to  recover  the  possession  of  the  same  premises,  and 
for  mesne  profits. 

IN  March,  1867,  the  plaintiff  owned  the  premises 
which  are  the  subject  matter  in  dispute  in  this  action, 
and  on  the  15th  of  that  month,  he  and  his  wife  con- 
veyed them  to  Loren  Culver.  At  the  same  time  the 
plaintiff  was  indebted  to  Hiram  Johnson,  and  on  which 
indebtedness  Johnson  subsequently  obtained  judgment 
against  the  plaintiff  and  one  Willett,  and  in  December, 
1868,  after  the  recovery  of  said  judgment,  he  commenced 
an  action  in  this  court  to  set  aside  the  deed  to  Culver 
as  fraudulent  as  against  the  plaintiff  creditor.  That 
deed  was  declared  fraudulent  and  void,  and  a  referee 
was  appointed,  and  ordered  to  sell  the  premises  so 
fraudulentiy  conveyed ;  and  he  did  sell  them  at  public 
auction,  and  gave  a  deed  of  said  premises  to  Johnson, 
the  purchaser  at  such  sale. 

Johnson  was  put  into  possession  of  said  premises,  and 
subsequently,  in  1861,  conveyed  them  to  Daniel  Sage, 
with  covenant  of  warranty.  The  defendant  claims  under 
Sage. 

In  March,  1860,  and  after  the  death  of  Johnson,  the 
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plaintiff  commenced  an  action  in  this  court  against 
Johnson' s  executor,  Culver  and  others,  to  set  aside  the 
deeds  from  the  referee  to  Johnson,  and  from  Johnson 
to  Sage,  and  that  the  plaintiff  be  restored  to  possession. 

In  July,  1869,  an  order  was  obtained  by  the  plaintiff, 
discontinuing  said  action  as  to  all  the  defendants  except 
Brown  and  one  Fox,  then  in  possession  of  another  part 
of  said  premises  embraced  in  the  referee' s  deed. 

Said  order  also  allowed  the  plaintiff  to  amend  his 
complaint  so  as  to  claim  possession  of  the  premises 
without  mesne  profits,  and  that  the  plaintiff  have  judg- 
ment for  the  possession  of  the  premises,  declaring  him 
owner  in  fee,  with  costs  of  the  action.  Judgment  was 
obtained  against  Fox  and  Brown  in  said  action,  upon 
said  amended  complaint,  by  default.  Execution  was 
thereupon  issued  and  the  plaintiff  put  into  possession. 

Brown  and  Fox,  severally,  agreed  in  writing  to  pay 
the  plaintiff  for  thereafter  pasturing  then*  cattle  on  said 
lands. 

In  July,  1869,  Culver  and  wife  conveyed  the  premises 
deeded  to'him  by  the  plaintiff,  in  March,  1857,  but  the 
deed  was  not  acknowledged  by  tlie  wife.  On  the  26th 
of  the  same  month,  the  judgment  last  mentioned  ^a« 
vacated  by  this  court,  and  the  defendants  Brown  and 
Fox  reinstated  in  possession.  That  suit  is  still  pending 
and  undetermined.  This  action  of  ejectment  is  brought 
by  the  plaintiff  to  recover  the  possession  of  the  premises 
so  as  aforesaid  sold  by  the  referee  to  Johnson,  and  for 
mesne  profits. 

The  defences  are,  1st,  a  general  denial ;  and,.  2d,  the 
pendency  of  the  action  against  Brown  and  Fox,  to  re- 
cover possession  of  the  same  premises. 

The  issues  were  referred  for  trial  to  a  referee,  who 
decided  that  the  sale  by  the  referee,  to  Johnson,  was 
void  and  vested  no  tifle  in  him,  and  consequently  that 
Culver  remained  owner  in  fee,  and  the  title  was  revested 
in  the  plaintiff,  by  the  conveyance  from  Culver,  and 
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ordered  judgment  in  favor  of  the  plaintiff,  with  costs. 
From  that  judgment  the  defendant  appealed. 

A  similar  action,  brought  by  Dawley  against  George 
D.  Fox,  and  presenting  the  same  facts  and  questions  of 
law,  was  tried  before  the  same  referee,  and  with  the 
same  result. 

E.  O.  LapJiam^  for  the  appellant. 

I.  The  plaintiff,  by  the  record,  is  convicted  of  fraud 
in  disposing  of  this  property  to  Culver,  and  no  view  of 
the  case  ought  to  be  indulged  which  will  enable  him,  by 
such  a  reconveyance  as  he  now  sets  up,  to  defeat  the 
judgment  rendered  against  him.  The  position  of  the 
referee  that  the  attornment  was  valid,  cannot  be  upheld. 
The  plaintiff  also  has  been  condemned,  by  the  verdict  of 
a  jury,  for  fraud  in  relation  to  this  property,  and  ought 
not  to  be  allowed  to  avail  himself  of  the  fruits  of  another 
fraud  to  escape  the  consequences  of  the  first.  He  is  not 
entitled  to  any  standing  in  court  to  enable  him  to  re- 
cover this  property. 

II.  The  referee  erred  in  his  refusal  to  decide  that  the 
first  action  was  a  bar  to  the  maintenance  of  the  present. 
This  is  so,  whether  the  original  or  amended  complaint 
is  to  be  treated  as  the  complaint  therein.  In  both  the 
recovery  of  the  possession  is  claimed ;  in  the  first,  with 
an  aci^ount  for  mesne  profits ;  in  the  second,  for  the 
possession,  without  such  profits.  Suppose  the  alleged 
{>osse8sion  of  the  plaintiff,  taken  in  July,  1869,  had  not 
been  disturbed,  and  the  judgment  entered  not  set  aside, 
could  if  be  claimed  that  the  present  action  was  proper  % 
The  words,  "the  same  parties,"  in  the  third  subdivision 
of  section  144  of  the  Code,  cannot  be  construed  to  mean 
the  identical  persons,  and  none  others,  who  are  parties 
in  the  second  action.  If  so,  a  plaintiff  having  prose- 
cuted two  or  more  persons  for  a  given  cause,  could  bring 
a  second  and  separate  action  against  each,  for  the  same 
cause.    The  same  persons  who  are  parties  to  the  present 


110  CASES  IN  THE  SUPREME  COURT. 

Dawley  v.  Brown. 

action  are  also  parties  in  the  one  pleaded  in  bar.  The 
plaintiff  is  the  same,  and  the  same  relief  is  sought ;  and 
this  is  the  test  of  identity.  The  referee,  has  decided  the 
action  was  sufficient  to  vest  possession  in  tlie  plaintiff, 
and  to  render  valid  the  deed  from  Culver,  during  its 
continuance,  while  at  the  same  time  holding  it  as  an 
action  for  the  same  cause  and  between  the  same  parties. 
True,  the  first  action  was  first  framed  for  equitable  re- 
lief, but  that  does  not  determine  the  question.  A  parly 
having  the  election  to  seek  equitable  or  legal  relief  for 
the  same  cause,  is  bound  by  his  election  when  made. 
If  the  same  is  sought  in  the  first,  as  in  the  second  action, 
although  coupled  with  a  claim  for  other  relief,  the 
result  is  the  same.  Could  Johnson,  after  having  com- 
menced his  action  to  set  aside  the  deed  from  the  plain- 
tiff to  Culver,  and  while  that  was  pending,  have  sold 
the  land  on  execution  and  then  brought  another  action 
to  recover  possession?  No  matter  what  may  be  the 
form  of  the  first  action,  if  the  same  relief  is  sought,  it 
constitutes  a  bar.  {Groshon  v.  Lyon^  16  Barh.  461. 
Ogden  v.  Bodle^  2  Dtier.  611.  MiUs  v.  Blocks  30  Barb. 
649.  Morris  v.  Rexford^  18  N.  T.  652.  Draper  v. 
SUmvenel,  38  id,  219.)  The  case  in  16  Ahhott^  98,  cited 
in  the  opinion  of  the  referee,  has  no  application  to  the 
question  in  this  case. 

III.  The  judgment  in  the  case  of  Johnson  v.  Dawley^ 
is  conclusive  upon  the  parties,  until  reversed  or  set  aside, 
and  cannot  be  attacked  collaterally.  The  court  had 
jurisdiction  of  the  parties  and  of  the  subject  matter. 
The  cases  in  19  N.  T.  369,  and  36  Barh.  692,  do  not 
apply  to  the  questions  here  involved.  The  first  was  a 
contest  between  judgment  creditors.  The  plaintiff  was 
not  a  party  to  the  action  in  which  the  fraudulent  assign- 
ment was  set  aside  and  the  sale  ordered.  It  is  conceded 
if  he  had  been  such  party  the  judgment  and  sale  would 
have  bound  him.  The  judgment  under  which  the  plain- 
tiff claimed  was  a  lien  on  the  premises  before  the  action 
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to  set  aside  the  assignment  was  commenced,  and  the 
judgment  creditor  not  having  been  made  a  party,  it  was 
held  he  was  not  bound  by  the  decree  and  sale.  The 
case  in  Barhour  was  a  bill  filed  by  a  purchaser,  under 
a  decree  directing  a  sale  by  the  sheriflE  as  upon  execu- 
tion, to  set  aside  a  deed  by  the  sheriff  to  a  creditor 
who  had  redeemed,  and  to  compel  the  sheriff  to  execute 
a  deed  to  the  plaintiff,  who  had  received  none  at  the 
time  of  the  sale.  The  plaintiff  had  judgment  at  the 
Si)ecial  Term.  This  was  reversed  by  the  General  Term, 
and  the  complaint  dismissed,  without  costs  to  either 
party.  The  court  in  that  case  say,  the  plaintiff  may  still 
apply  to  the  court  for  a  receiver  to  take  a  conveyance 
of  the  lands.  The  bill  in  that  case  was  in  the  nature  of 
a  bill  of  review,  and  it  was  competent  for  the  court  to 
set  aside  the  sale  as  irregularly  made.  The  question 
of  jurisdiction  was  not  made  by  the  case.  The  power 
of  the  court  to  order  a  sale  and  conveyance  of  the  land 
is  not  questioned,  but  the  mode  in  which  it  was  done, 
or  the  practice  followed  in  the  case,  is  all  that  is  ques- 
tioned. In  Scovion  v.  Bender^  and  three  other  cases, 
^reditors^  bills  proper,  (3  How.  185,)  Judge  Gridley  says : 
"The  court  of  chancery  having  obtained  jurisdiction  of 
the  cause  and  of  the  subject  matter  of  it  for  one  purpose, 
may  retain  it  in  order  to  do  full  and  complete  justice  to 
aU  the  parties  to  the  suit."  {Id.  187.)  In  the  case 
of  TJie  Chautauqua  Bank  v.  Whiter  (6  Barh.  589,)  a 
majority  of  the  General  Term  disapproved  of  Judge 
Gridley' s  reasoning,  and  reversed  a  decree  of  the  vice 
chancellor  affirming  the  validity  of  a  title  made  through 
a  receiver' s  sale.  The  case  was  appealed  to  the  Court 
of  Api)eals.  (2  Seld,  236.)  Judge  Gardiner,  in  that 
case,  at  page  252,  says:  "The  common  law  powers  of 
the  court  in  reference  to  fraudulent  trusts  and  convey- 
ances are  not  touched"  by  the  statute  relating  to  cred- 
itors' bills  proper.  "In  all  cases  of  fraudulent  trusts 
the  court  may,  in  its  discretion,  direct  a  sale  by  a  master, 
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and  compel  the  debtor  and  trustee  to  unite  in  the  con- 
veyance to  the  purchaser ;  or  it  may  order  an  assignment 
to  a  receiver,  as  was  done  in  this  case,  or  the  fraudulent 
conveyance  may  be  annulled,  and  the  creditor  permitted 
to  take  execution,"  &o.  In  that  case,  the  assignees  and 
debtor  had  made  a  general'  assignment  to  a  receiver 
under  the  order  of  the  court.  Judge  Gridley,  in  his 
opinion,  at  page  254,  says  of  the  order  and  decree  direct- 
ing a  sale:  "Although  the  order  may  have  been  too 
broad  and  extensive,  and  therefore  erroneous  or  irregular, 
yet  it  was  not  void,  and  cannot  be  questioned  in  a  col- 
lateral suit.  I  say  it  is  not  void,  because  the  court  had 
jurisdiction  of  the  parties  and  of  the  subject  matter ;  so 
that  any  decree  affecting  the  real  estate  would  not  be 
void,  though  it  might  be  erroneous."  And  again,  page 
255,  he  adds  :  "In  England,  as  weU  as  in  this  State,  the 
court  of  chancery  has  often  exercised  the  power  to  order 
real  estate  to  be  sold. ' '  Among  the  cases  he  cites  is  Sands 
V.  Codwise,  (4  John.  536, )  where  the  real  estate  in  con- 
troversy, which  it  was  charged  was  fraudulently  dis- 
posed of,  was  ordered  to  be  sold  by  a  master,  and  that 
Le.wis  Sands,  the  fraudulent  grantee,  unite  in  a  deed  t# 
the  purchaser,  and  that  the  master  take  an  account  of 
the  rents,  page  543.  The  case  was  taken  to  the  court  of 
errors.  The  chancellor,  page  576,  says :  "I  thought  it 
was  not  necessary  to  appoint  a  receiver,  a  master  being 
competent  to  discharge  the  duty  required,  in  order  to 
give  the  decree  effect."  Judge  Spencer,  in  his  opinion, 
says,  page  602:  "I  see  no  objection  to  the  decree  in 
directing  a  sale  of  the  estates.  It  is  the  consummation 
of  the  remedy  sought  for.  A  sale  by  a  master  is  a  judi- 
cial sale,  and  binds  all  the  parties  to  the  suit  who 
have  right  or  claim."  In  Reade  v.  Livingston^  (3  John. 
Ch.  481,)  a  similar  decree  was  made.  In  Edmeston  v. 
Lyde^  (1  Paige,  637,)  the  decree  directed  the  land  to  be 
sold  by  a  master,  and  that  the  defendants,  if  required 
by  the  purchaser,  join  in  the  conveyance.    In  BavJc  of 
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U.  S.  V.  Housman,  (6  id.  526,)  a  sale  was  directed  by  a 
master,  without  any  direction  for  a  conveyance  from  the 
debtor.  In  Bennett  v.  Hamill^  (2  8ch.  &  Lefroy^  565,) 
the  lord  chancellor  decided,  on  a  bill  filed  for  the  pur- 
pose of  setting  aside  a  sale  by  a  master  and  of  obtaining 
a  deed  from  the  grantee  of  the  purchaser  at  such  sale, 
that  such  purchaser  is  not  affected  by  errors  in  the  de- 
cree for  which  it  might  be  reversed ;  and  he  cites,  with 
approval,  the  case  of  Lloyd  v.  Johnes^  (9  Vesey^  Jr.^  37,) 
where  there  was  no  conveyance  made  to  the  purchaser ; 
and'  yet  Lord  Eldon  held  the  grantee  of  the  purchaser 
without  any  conveyance  under  the  order  of  the  court, 
was  protected.  The  general  doctrine  that  courts  of 
equity  act  upon  the  person  in  order  to  enforce  their  de- 
crees, need  not  be  questioned.  It  is  indispensable  to 
the  exercise  of  their  power  when  the  land  which  is  the 
subject  of  a  decree  is  not  within  the  jurisdiction  of  the 
court.  When  the  lands  are  within  the  reach  of  the  pro- 
cess of  the  court  it  will  not  rely  wholly  on  proceedings 
in  'personam^  but  put  the  successful  party  in  possession. 
{StoT'ifs  Eq,  Jut.  %  744,  and  cases  cited  in  note  to  the 
section.  Newland  on  Cont  305,  306.  1  SmitK  s  Lead. 
Ca^es,  792.)  The  decree  directing  Huson  to  sell  as  a  ref- 
eree, was  the  same  as  the  former  direction  for  a  sale  by 
a  master ;  and  if  there  were  any  defect  or  error  in  the. 
decree  the  remedy  was  by  appeal.  This  principle  is 
very  fully  illustrated  in  The  People  v.  Sturtevant,  (9 
Jf.  T.  263,)  in  the  opinion  of  the  court.  Under  these 
authorities,  it  is  clear  that  the  omission  in  the  decree' 
in  question  of  a  clause  requiring  the  plaintiff  and  Culver 
to  join  in  the  deed  to  the  purchaser,  was  at  most  an 
irregularity  or  omission  in  practice,  of  which  no  com- 
plaint was  made  at  the  time,  and  which,  after  the  lapse 
of  a  year,  was  cured  by  the  statute.  (2  R.  S.  359,  §  2.) 
Again ;  we  insist  that  the  plaintiff  is  not  only  estopped 
by  the  record,  but  by  his  acquiescence  for  so  long  a  time 
from  now  questioning  the  title  of  the  defendant.  He 
Vol.  LXV.  8 


116        CASES  IN  THE  SUPREME  COURT. 

Bawlt^y  V.  Brown. 

not  void  per  se^  but  voidable  only  as  against  judgment 
creditors.  It  was  valid  between  the  parties,  and  di- 
vested the  grantor  of  all  his  interest  in  the  premises.  A 
deed  or  assignment  "though  void  as  against  creditors, 
is  always  valid  between  the  immediate  parties."  {Bur- 
rill  on  Assignm.  406.  Aver  ill  v.  Lmccks^  6  Barb,  477. 
Ames  V.  Blunty  6  Paiffe^  13^18,  22.  Upton  v.  Bassettj 
Gro.  B^iz.  446,  How  v.  Hmriquez,  13  Wead.  240-243. 
Briggs  v.  Palmer^  20  Barh,  405.  CTi/^  v.  Fiich^  25 
i<i.  428.)  The  language  of  the  statute  is  conclusive  on 
this  point.  "  Every  conveyance,  &c.,  made  with  intent 
to  hinder,  delay  and  defraud  creditors,  &c.,  as  against 
the  persons  so  hindered,  delayed  or  defrauded,  shall 
be  void."  (2  R,  S.  142,  JSdm.  ed.)  Johnson's  decree 
declares  the  deed  void  as  to  him ;  but  it  is  valid  as 
against  every  creditor  who  did  not  get  such  decree.  The 
defendant  does  not  represent  Johnson,  and  is  in  no  man- 
ner a  privy  of  Johnson.  As  to  him,  the  deed  to  Culver 
is  valid.  And  Culver  could,  at  any  time,  have  main- 
tained ejectment,  Johnson  undoubtedly  could,  at  any 
time,  enforce  his  judgment.  It  was  equally  within  his 
power  to  refrain  from  doing  so ;  and  to  this  day  his 
judgment  remains  unexecuted. 

III.  The  deed  from  Culver  to  this  plaintiff  is  not 
champertous.  1.  It  was  made  while  the  plaintiff  was 
in  possession  of  the  premises,  (a.)  The  referee  finds 
that  possession  of  the  land  in  dispute  was  delivered  to 
the  plaintiff  by  the  sheriff  of  Monroe  county  on  the  7th 
day  of  July,  1869.  That  wliile  in  possession,  and  on 
the  17th  of  the  same  month,  the  deed  from  Culver  to  the 
plaintiff  was  made.^  And  that  on  the  26th  of  the  same 
month  an  order  was  made  reinstating  the  defendant  in 
the  possession.  (5.)  The  evidence  abundantly  justifies 
that  finding.  The  sheriff  returns  officially  to  the  execu- 
tion that  he  did  put  the  plaintiff  in  possession.  This  is 
prima  facie  evidence  at  least.  (7  Coweri^  310.  6  RiU^ 
663.    6  BeniOy  686.)    The  plaintiff  testified  that  he  was 
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put  in  possession  on  the  7th  of  July,  and  was  in  when 
the  deed  was  given.  The  writing  signed  by  the  defen- 
dant, and  by  Lissler  and  Baker,  the  tenants  of  Brown, 
show  the  plaintiff  was  in  possession.  The  order  of  the 
26th  of  July  directs,  "that  the  defendants  Pox  &  Brown 
be  reinstated  to  the  possession  of  the  premises."  2.  As 
a  foundation  for  champerty  a  party  must  be  in  posses- 
sion under  a  title,  (a.)  A  claim  of  title  will  not»do.  It 
must  be  a  title,  which,  if  sustained,  will  give  him  the 
land.  Tlie  defendant  was  in  possession  under  no  title 
whatever,  A  void  deed  is  no  title.  (Crary  v.  Goodman^ 
22  iT.  F.  170.)  (&.)  A  deed  obtained  by  fraud  cannot 
be  the  foundation  for  champerty.  {Livingston  v.  The 
Peru  Iron  Co.^  9  Wend.  612,  624,  opin.  hy  Savage^ 
Ch.  J.)  3.  The  possession  of  Johnson  and  his  grantees 
is  not  hostile  to  Dawley' s  title,  but  is  in  subordination 
to  it  and  derived  fi'om  it,  and  therefore  not  adverse  to  it. 
( Vandevoort  v.  Gould,  36  JV.  T.  643.  Msh  v.  Mshy 
39  Barb.  513.  Crary  v.  Goodman^  22  JV.  Y.  170.  Tyler 
V.  Ueidorny  46  Barb,  439,  465.  Webb  v.  Bihdon,  21 
Wend.  99.  Preston  v.  Hunt,  7  id,  63.)  4.  Champerty 
must  be  pleaded.  There  is  no  such  defence  in  the 
answer.  It  is  new  matter  in  the  nature  of  confession 
and  avoidance.  {McKyring  v.  BuU,  16  N,  T.  297,  303, 
304.  Codd  V.  Rathbone,  19  id.  37,  39.  Pepper  v. 
HaigJit,  20  Barb,  429,  435,  436.) 

IV.  The  claim  of  a  former  action  pending  for  the 
same  cause  fails.  1.  The  cause  -of  action  is  not  the 
same.  {a. )  The  former  action  seeks  only  equitable  re- 
lief. This  is  a  purely  legal  action.  (J.)  The  former 
action  affected  eighty-live  acres  of  land.  The  action 
against  Brown  forty-eight,  that  against  Pox  forty  acres, 
(c.)  These  actions  are  founded  on  the  deed  from  Culver 
to  Dawley,  made  July  17, 1869.  The  cause  of  action  did 
not  exist  before.  The  former  action  was  begun  on 
March  7,  1869  ;  therefore  the  causes  of  action  cannot  be 
identical.    2.  The  actions  are  not  between  the  same  par- 
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ties,  (a.)  The  fonner  action  is  between  the  plaintiffs 
and  a  large  number  of  defendants.  The  complaint  was 
amended  so  as  to  strike  out  all  the  defendants  except 
Fox  and  Brown.  This  amendment  was  held  to  be  irregu- 
lar at  the  Special  and  Genei-al  Terms,  and  therefore, 
that  action  stands  against  aU  the  original  defendants. 
The  affidavits  and  notice  upon  which  those  orders  were 
made  are  not  in  this  case.  (6.)  This  action  is  against 
Brown  alone.  The  other  is  against  Pox  alone.  3.  To 
constitute  this  defence,  the  actions  must  be  between  the 
same  parties,  and  for  the  same  cause.  {Code,  §  144. 
Kelsey  v.  Ward,  16  Abb.  98.)  4.  A  test  is  this  :  Would 
either  or  both  of  these  actions,  if  commenced  first,  be  a 
bar  to  the  action  commenced  March  7,  1869  ?  Can  it  be 
said  that  the  action  against  Brown  will  bar  forty -eight 
acres  of  that  cause  of  action,  and  the  action  against  Fox 
bar  forty  acres  ?    The  absurdity  is  apparent. 

By  the  Court,  Mullin,  P.  J.  The  court  of  chancery 
in  England  has,  by  decree,  directed  the  sale  of  land  by 
its  masters,  and  vested  title  in  the  purchaser  by  the 
master' s  deed.  {See  cases  cited  by  Mr.  Noyes  in  the 
case  of  The  Chautauqua  Co.  Bank  v.  White,  2  Seld. 
236 ;  Edmeston  v.  Lyde,  1  Paige,  637 ;  The  Barik  of 
U.  S.  V.  Hauseman,  6  Peters,  626.)  These  were  actions 
by  creditors,  to  set  aside  fraudulent  conveyances  by 
their  debtors,  and  for  a  sale  of  the  land  fraudulently 
conveyed ;  and  the  court  held  the  conveyances  fraudu- 
lent, and  directed  sales  and  conveyances  by  the  master. 
It  does  not  appear  by  the  cases  that  there  was  any  di- 
rection for  the  debtors  to  unite  in  the  deeds. 

It  is  probable  that  such. a  provision  was  contained  in 
the  decree  ;  as  the  chancellor,  in  Jackson  v.  Edwards, 
(7  Paige,  404,)  says  the  ordinary  mode  in  which  courts 
of  equity  transfer  the  legal  title,  upon  sale  under  a  de- 
cree, is  by  operating  on  the  parties  themselves,  and 
compelling  them  to  join  in  the  conveyance  to  the  pur- 
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chaser,  so  as  to  transfer  their  legal  titles  in  connection 
with  the  equitable  interest  of  any  of  the  other  partieg ; 
which  equitable  interest  would  be  bound  by  the  decree, 
by  estoppel,  and  would  pass  by  the  master' s  deed  with- 
out any  formal  conveyance  by  the  parties  having  an 
equitable  interest  only.     *    *    * 

Independent  of  any  statutory  provisions,  the  court 
was  not  wanting  in  power  to  make  a  decree  which  would 
protect  the  purchaser  at  the  master' s  sale,  when  all  per- 
sons having  a  legal  or  equitable  title  to  the  land,  that 
was  capable  of  being  released  or  transferred  to  the  pur- 
chaser, were  made  parties,  and  when  they  were  within 
the  jurisdiction  of  the  court,  so  that  its  process  could  be 
made  effectual  against  them,  although  the  parties  hav- 
ing the  legal  title  or  interest  in  the  lands  were  infants, 
or  femes  covert.  He  proceeds  to  say,  that  in  the  case  of 
married  women,  the  court  would  compel  them  to  unite 
with  their  husbands  in  transferring  the  title,  by  levying 
a  fine,  or  in  some  other  way  by  which  the  same  end 
could  be  attained,  and  in  case  of  infants  by  directing 
them  to  convey  when  they  came  of  age,  and  when  neces- 
sary, by  injunction,  and  by  not  permitting  the  infant,  on 
coming  of  age,  to  question  the  purchaser's  title. 

It  cannot  be  supposed  that  the  chancellor,  in  7  Paige^ 
ascertained  for  the  first  time  the  extent  of  the  power  of 
his  court  to  sell  and  convey  lands,  and  we  must  assume 
that  the  sales  ordered  in  the  cases  in  1  and  6  Paige  were 
directed  to  be  made  in  conformity  to  the  views  contained 
in  7  Paige ;  and  if  so,  those  cases  are  not  introductory 
of  a  new  rule,  but  applications  of  the  well  settled  rules 
which  govern  courts  of  equity  in  selling  real  estate. 

If  these  are  cases  in  which  a  court  of  equity  may  de- 
cree a  sale  and  conveyance  by  a  master,  of  land,  without 
requiring  the  owner  of  the  legal  estate  to  unite  in  the 
conveyance  to  the  purchaser,  or  to  convey  to  a  receiver, 
the  case  of  a  sale  of  land  fraudulently  conveyed  by  a 
judgment  .debtor,  and  which  has  been  set  aside  by  rea- 
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son  of  the  fraud,  is  not  one  of  them.  ( The  Chavtawqua 
Go.  Bank  v.  White,  2  SeU.  236.  Saine  v.  Bisley,  19 
N.  Y.  369.     Walker  v.  White,  36  Barb.  592.) 

It  was  held  in  these  cases,  and  in  others  which  might 
be  cited,  that  a  creditor  who  has  proceeded  to  judgment 
against  his  debtor,  and  who  finds  that  the  debtor,  before 
judgment,  has  made  a  fraudulent  conveyance  of  his 
land,  has  three  modes  in  which  to  obtain  satisfaction  of 
his  judgment  out  of  said  land,  viz : 

First.  To  obtain  a  judgment  of  a  court  of  equity  de- 
claring the  conveyance  fraudulent,  and  setting  it  aside, 
and  then  proceeding  and  selling  the  land  by  virtue  of 
his  first  judgment. 

Second.  By  obtaining  in  the  equitable  action,  in  ad- 
dition to  the  provision  in  the  judgment,  that  the  convey-' 
ance  of  the  debtor  was  void,  a  further  provision  that  a 
referee  be  appointed,  with  authority  to  sell  at  public 
auction,  and  that  he  convey,  and  that  the  debtor  unite 
in  such  conveyance ;  or  that  a  receiver  be  appointed, 
and  that  the  debtor  assign  his  interest  in  the  land  to 
him,  and  that  he  sell  and  convey. 

Third.  He  may  sell  the  land  on  his  execution,  and  the 
purchaser  may  then  set  up  the  fraud  in  the  conveyance 
of  the  debtor,  and  if  established,  obtain  a  judgment  en- 
titling him  to  the  possession  of  the  land. 

In  these  cases,  the  title  is  not  transferred  to  the  pur- 
chaser by  the  conveyance  of  the  master,  referee  or  re- 
ceiver, but  by  the  conveyance  of  the  owner  of  the  legal 
estate,  either  directly  to  the  purchaser  or  to  the  receiver, 
under  the  order  of  the  court. 

The  conveyance  by  the  master  is  necessary  to  convey 

the  interest  of  any  parties  to  the  action  who  may  have 

equitable  interests  in  the  land  which  is  the  subject  of 

the  action.    {Jackson  v.  Edwards,  supra.     Walker  v. 

White,  36  Barh.  692.) 

I  have  referred  to  some  of  the  cases  in  which  it  would 
seem  that  the  court  of  chancery  had  held  a  different 


SYRACUSE— JANUARY,  1878.  121 

Dawley  v.  Brown.  • 

doctrine,  and  I  have  given  what  seemed  to  me  the  ex- 
planation why  those  cases  appeared  to  upset  the  power 
of  a  court  of  equity  to  transfer  the  title  to  real  estate  by 
virtue  of  its  own  inherent  power,  and  not  by  virtue  of 
any  conveyance  of  the  party  whose  land  is  sold. 

There  are  several  other  cases,  which  it  may  be  proper 
to  notice,  which  seem  to  proceed  upon  the  same  view 
of  the  law  as  the  appellant's  counsel  supposes  were 
intended  to  be  put  forward  in  1  and  6  Paige^  {supra,) 

In  Sands  v.  Codwise^  (4  John.  536,)  the  bill  was  filed 
by  creditors  at  large  to  set  aside  fraudulent  conveyances, 
and  for  a  sale  of  the  land  and  satisfaction  of  the  judg- 
ment out  of  the  proceeds.  The  chancellor  held  the 
conveyance  fraudulent,  and  ordered  the  debtors  to 
convey  to  the  master,  and  the  master  to  sell.  The  court 
of  errors  reversed  so  much  of  the  decree  as  directed  a 
sale  by  the  master,  so  that  the  decree  as  finally  entered, 
left  the  creditors  to  proceed  on  his  execution. 

This  is  in  conformity  to  the  views  of  the  Court  of 
Appeals  in  2  Selden  and  19  N.  T.  {supra^)  and  is  no 
authority  in  support  of  the  proposition  that  the  court 
has  power  to  convey,  proprio  vigore. 

In  Meade  v.  Limngston^  (3  John,C?t,  481,)  the  decree 
directed  the  fraudulent  debtor  to  unite  in  the  deed  to  the 
purchaser. 

In  Scovton  v.  Bender^  (3  How,  Pr,  185,)  the  plaintiff 
having  recovered  judgment  for  a  debt  against  the  de- 
fendant, filed  a  creditor's  bill,  charging,  among  other 
things,  that  a  conveyance  by  the  debtor  of  real  estate 
was  fraudulent,  praying  that  it  be  set  aside,  the  land 
sold,  and  the  judgment  be  paid  out  of  the  proceeds. 
The  court  adjudged  the  conveyance  by  the  debtor  fraud- 
lent,  ordered  the  debtor  to  assign  to  the  receiver,  and 
the  receiver  was  ordered  to  sell  and  appropriate  the  pro- 
ceeds among  the  parties  entitled.  In  that  case  there 
was  no  deed  of  the  land ;  if  it  passed  to  the  receiver  at 
all  it  was  by  virtue  of  the  ordinary  assignment  of 
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the  real  and  personal  property  of  the  debtor.  It 
was  held  that  the  real  estate  passed  under  the  assign- 
ment, and  the  receiver  could  convey  the  legal  title  to 
the  purchaser  at  his  sale. 

The  case  of  The  Chautauqua  Co.  Bank  v.  White^ 
presents  substantially  the  same  state  of  facts,  and  the 
conveyance  of  the  referee  was  held  valid  for  the  same 
reason. 

It  being  held  that  the  court  has  not  power,  in  an 
action  by  a  judgment  creditor,  to  set  aside  a  transfer  of 
his  debtor' s  real  estate,  to  order  a  sale  by  a  referee  or 
receiver,  and  to  vest  the  legal  title  in  the  purchaser  at  such 
sale,  by  virtue  of  the  deed  from  such  referee,  or  receiver, 
it  becomes  unnecessary  to  ascertain  in  what  cases,  if 
any,  the  legal  title  may  be  sold  and  conveyed  by  an  officer 
of  the  court  by  virtue  of  its  judgment ;  except  it  be  to 
enable  us  to  determine  what  effect  is  to  be  given  to  a 
conveyance  by  an  officer,  under  a  judgment  in  a  cred- 
itor's suit  in  which  the  owner  of  the  legal  estate  is  not 
required  to  join,  and  does  not  convey  to  such  officer. 

If  the  court  can,  in  any  case,  by  virtue  of  its  common 
luw  powers,  sell  and  convey  the  legal  estate  of  a  party  to 
an  action,  without  the  owner  of  such  estate  uniting  in  such 
conveyance,  or  conveying  to  the  officer  making  the  sale, 
and  there  is  no  statute  limiting  such  common  law  power, 
it  would  seem  to  follow  that  the  omission  in  a  judgment, 
in  such  a  case,  to  require  the  owner  to  join  in  the  con- 
veyance or  to  convey  to  the  officer,  is  an  irregularity, 
and  does  not  render  void  the  sale ;  on  appeal,  the  court 
would  reverse  the  judgment. 

It  was  held  at  an  early  day  that  a  judgment  creditor 
who  had  taken  out  an  elegit  and  extended  it  on  a 
moiety  of  the  debtor's  land,  might  come  into  equity  and 
have  the  lands  sold  by  the  court,  in  order  to  hasten  the 
payment  of  his  debt.  {Stileman  v.  Ashd^vm^  2  Atk. 
608.  Burton  v.  Smithy  13  Peter Sy  464.  O'  Oorman  v. 
Comyn,  2  Sch.  &  Lef,  137, 150.     Tenanfs  Heirs  v.  Pair- 
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tort,  6  Lelffh,  196.     Couts  v.  Walker,  2  id.  268.    2  Story' s 
Eq.  §  1216,  a,  J.) 

The  elegit  was  the  appropriate  execution  against  real 
estate,  and  by  it  the  sheriff  was  required  to  deliver  to 
the  plaintiff  one-half  of  all  houses,  lands,  &c.,  wherein 
the  defendant  had  any  sole  estate  in  fee  or  for  life,  at 
the  rendition  of  the  judgment,  and  the  plaintiff  was 
authorized  to  keep  possession  of  said  lands  until  the 
income  thereof  paid  his  judgment.  This  remedy  was,  in 
many  cases,  of  no  practical  benefit  to  the  creditor,  and 
therefore  it  was  that  equity  assumed  to  sell  the  moiety 
on  which  the  elegit  had  been  levied,  and  out  of  its  pro- 
ceeds to  pay  the  creditor  his  debt.  I  do  not  find  that 
in  this  class  of  cases  a  conveyance  by  the  debtor  was 
required.  The  court,  by  its  decree,  directed  the  master 
to  sell  the  moiety  seized  by  virtue  of  the  elegit,  and  his 
conveyance  transferred  the  title.  Chancery  was  carry- 
ing into  effect  the  lien  acquired  at  law  by  the  judgment. 
The  court  did  not  limit  itself  to  enforcing  the  creditor' s 
lien  by  judgment,  but  compelled  the  debtor  to  appro- 
priate to  his  creditor  all  such  property  as  was  not  liable 
to  be  sold  on  execution.  As  to  such  property  the  creditor 
had  no  legal  lien,  and  acquired  none  in  equity  until  he 
had  not  only  recovered  judgment  at  law,  but  had  issued 
an  execution  and  had  it  returned  nulla  bona. 

As  the  choses  in  action  of  the  debtor  were  thus  ap- 
propriated by  the  court  for  the  benefit  of  the  creditors, 
the  right  to  enforce  them  by  action  could  only  be  ac- 
quired through  ■  an  assignment,  by  the  debtor,  the 
appointment  of,  or  assignment  to,  a  receiver  became  in- 
dispensable, as  a  master  in  chancery  was  not  designed 
to  discharge  such  duties.  When  the  real  estate  of  the 
debtor  had  been  transferred  by  him,  so  that  he  had  no 
interest  therein,  on  which  the  judgment  became  a  lien, 
no  reason  is  perceived  why  a  conveyance  from  the 
debtor  should  be  required.    It  could  not  give  to  the 
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grantee  a  better  title  than  the  grantor  had  ;  whether  the 
grantee  was  an  oflBlcer  of  the  court  or  a  stranger. 

Whether  the  court  assumed  to  appropriate  the  land 
fraudulently  conveyed  by  the  debtor,  or  permitted  its 
officer  or  other  person  to  intervene  in  procuring  its 
application  to  the  payment  of  the  owner's  debts,  the 
fraudulent  transfer  must  be  first  set  aside,  and  when  it 
is  set  aside,  it  is  a  matter  of  no  moment  whether  it  is 
sold  by  the  order  of  the  court  with  or  without  the  con- 
currence of  the  debtor.  In  analogy  to  the  case  of  the 
seizure  on  the  elegit,  the  court  sells  by  its  own  inherent 
authority,  to  satisfy  the  judgment,  because  it  is  equitable 
and  just  that  it  should  do  so.  It  could  not  be  doubted 
but  that  a  judgment  ordering  a  referee  to  sell  lands  that 
had  been  fraudulently  conveyed,  to  satisfy  the  judg- 
ment of  a  creditor  and  to  convey  the  same,  would  have 
been  authorized  by  the  cases  of  StileToan  v.  Ashdown^ 
and  other  cases  above  cited. 

Now  because  the  courts  of  this  State  hold  that  these 
authorities  do  not  apply  to  cases  of  judgment  creditors, 
but  that  in  such  cases  the  parties  holding  the  legal 
estate  must  convey,  and  would  make  it  proper  to  reverse 
a  decree  authorizing  a  conveyance  by  the  master,  or 
referee  only,  is  the  decree  so  utterly  void,  that  a  pur- 
chaser acquires  nothing  by  his  purchase  under  it  ? 

When  it  is  said  that  equity  has  not  jurisdiction  to 
grant  a  particular  species  of  relief,  it  is  not  strictly  true 
to  say  that  if  the  relief  sought  was  granted,  the  judg- 
ment would  be  void,  in  the  same  sense  that  a  judgment 
of  a  court  is  void  in  a  case  over  which  it  is  forbidden  by 
statute  to  entertain  jurisdiction. 

The  jurisdiction  of  the  court  of  chancery  has  never 
been  defined  by  statute.  In  every  case  presented  to  it, 
the  question  is  whether  relief  has  been  granted  in  the 
courts  of  England  or  in  this  country  in  cases  involving 
the  same  or  analogous  principles.  If  there  has,  the 
case  furnishes  authority  for  the  court  to  proceed 
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It  would  be  an  alarming  proposition  that  a  judgment 
or  decree  in  equity  was  without  jurisdiction  and  void, 
because  a  judge  had  found  what  he  supposed  was  a 
precedent  authorizing  it,  but  which,  some  other  court 
thought  did  not  justify  the  assumption  of  jurisdiction. 

It  may  be  true  that  the  judgment  of  a  court  of  equity 
would  be  void  for  want  of  jurisdiction,  as  well  as  that 
of  a  court  of  law,  and  perhaps  it  would  be  so,  should 
it  assume  to  try  and  determine  an  action  of  slander  or 
assault  and  battery.  But  when  the  case  is  one  in  which 
it  is  doubtful  whether  jurisdiction  can  be  entertained, 
and  yet  it  is  entertained,  the  judgment  is  voidable 
merely,  not  void. 

When  it  is  said  by  the  courts  that  a  purchaser  at  a 
sale  by  a  master  or  referee,  of  land  sought  to  be  ap- 
plied by  a  judgment  creditor,  in  a  court  of  equity,  does 
not  obtain  the  title  through  the  master's  deed,  but 
through  that  of  the  owner  of  the  legal  estate,  and  that 
equity  never  assumes  to  transfer  the  title  to  real  estate 
by  a  deed  from  its  master,  no  more  is  intended  than 
that  no  precedent  is  found  for  it,  or  the  precedents  are 
against  it.  Should  a  court  assert  and  act  upon  the  op- 
posite doctrine,  it  would,  or  rather  might,  become  a 
precedent,  which  would  overturn  the  cases  which  hold 
the  title  could  not  pass,  except  by  virtue  of  the  deed  of 
the  legal  owner.  If  a  court  of  law  should  hold  that  a 
sheriflPs  deed  does  not  convey  the  title  of  the  judgment 
debtor  to  the  purchaser,  at  a  sale  on  execution,  would 
the  judgment  be  without  jurisdiction  and  void,  so  that 
it  could  be  assailed  in  a  collateral  action  i  1  apprehend 
not ;  and  yet  that  is  just  the  proposition  that  must  be 
established  in  order  to  sustain  the  position  of  the  re- 
spondent's counsel. 

While  these  are  my  views  of  the  law,  they  cannot  be 
acted  upon  so  long  as  the  case  of  Walker  v.  White^ 
supra^  stands  unreversed,  supported  as  it  is,  to  some  ex- 
tent, by  the  cases  of  The  Qhavtauqua  Oo.  BavJc  v. 
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White,  and  The  same  v.  Risley,  supra.  In  Walker  v. 
White,  it  was  held  that  the  deed  of  a  referee,  in  a  case 
almost  identical  with  this,  did  not  pass  the  title  to  the 
purchaser,  notwithstanding  there  had  been  no  appeal 
from  the  judgment  directing  the  sale. 

The  case  is  binding  upon  us,  and  we  must  therefore 
hold  that  Johnson  did  not  acquire,  by  his  purchase  at 
the  referee's  sale,  a  title  to  the  real  estate;  but  it  re- 
mained in  Culver  and  passed  to  the  plaintiff  by  the  deed 
from  Culver. 

The  respondent's  counsel  set  up,  by  his  answer,  the 
pendency  of  4-he  suit  brought  by  the  plaintiff  against 
Brown  and  Fox,  for  the  recovery  of  the  possession  of 
the  same  premises,  in  abatement  of  the  present  action. 
That  the  former  action  is  still  pending,  is  conceded. 

In  order  that  the  pendency  of  an  action  may  be 

« 

pleaded  in  abatement,  two  things  must  concur :  1st,  the 
two  actions  must  be  between  the  same  parties ;  and,  2d, 
be  for  the  same  subject  matter. 

The  first  action  is  against  both  Brown  and  Pox ;  the 
second,  against  each  for  a  part  of  the  lands  covered  by 
the  first.  But  in  the  first  action  it  was  not  alleged  that 
the  defendants  Fox  and  Brown  had  any  joint  interest  in 
the  same  piece  of  land.  Each  owned  a  part  of  a  large 
tract,  in  which,  the  other  defendants  had,  at  a  prior 
date,  an  interest. 

There  could  not  have  been,  in  the  former  action,  a  re- 
covery against  both  Fox  and  Brown.  The  plaintiff 
would  have  been  compelled  to  take  judgment  against 
one,  and  discontinue  as  to  the  other.  So  that  in  fact, 
the  former  suit  was,  so  far  as  relief  was  concerned, 
against  but  one  of  the  defendants. 

It  was  held  in  Ree^e  v.  Dolby,  (2  Sim.  &  Stu.  464,)  that 

the  pendency  of  an  action  by  husband  and  wife  against 

her  trustees,  could  not  be  pleaded  in  abatement  of  a 

suit  by  the  wife,  by  her  guardian,  against  her  trustees, 

.  for  the  same  cause  of  action.    The  reason  assigned  is, 
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that  tlie  first  action  was  the  husband's  alone,  and  a 
decree  of  dismissal,  in  it,  wonld  be  no  bar  to  the  second. 

This  reason  cannot  operate  in  this  case.  If  the  suit 
against  Fox  and  Brown,  for  the  same  identical  parcels 
of  land  for  which  they  are  separately  sued  in  the  second 
suit,  is  not  to  all  intents  and  purposes  between  the  same 
parties,  as  to  each  parcel  of  land,  it  would  follow  that 
a  plaintiff  might  bring  an  action  against  six  or  any 
other  number  of  defendants  for  assault  and  battery,  or 
other  tort,  and  separate  suits  against  each  of  the  same 
parties  for  the  same  wrong,  and  the  pendency  of  the 
former  could  not  be  pleaded  in  abatement  of  either  of 
the  latter. 

It  is  said  in  CartJiew^  96,  97,  that  in  trespass  against 
two,  each  in  a  separate  suit  for  the  same  tort,  pleaded 
the  pendency  of  the  action  against  both,  and  the  plea 
was  allowed.  (BocotCs  Abr.  titU^  Ahatement^  m.)  Why 
may  not  this  plea  be  pleaded  when  the  first  action  is 
against  both,  and  then  a  separate  action  against  each  ? 
The  action  iu  which  both  the  defendants  are  parties,  is,  in 
fact,  a  separate  action  against  each,  and  it  would  work 
great  injustice  to  allow  a  plaintiff  to  multiply  suits  when 
he  can  in  no  event  recover  against  more  than  one. 

I  am  of  the  opinion  that  the  defence  is  good,  and  that 
the  present  action  must  be  held  to  be  abated. 

If  the  provision  in  the  judgment,  that  the  referee  sell 
the  debtor' s  real  estate  and  convey  the  same,  instead  of 
directing  an  assignment,  by  the  debtor,  of  the  lands,  or 
that  he  join  with  the  referee  in  the  deed,  was  a  mere 
irregularity,  the  omission  of  Culver  or  his  grantee  to 
take  advantage  of  it,  would  be  fatal  to  an  attempt  now 
to  do  so.  But  following,  as  we  must,  the  case  of 
Walker  v.  White^  we  must  hold  that  there  was  a  total 
want  of  power  in  the  court  to  authorize  the  referee  to 
sell,  and  hence  the  title  of  the  debtor  was  never  divested. 

The  appellant' s  counsel  is  mistaken  in  supposing  that 
the  case  was  before  the  General  Term  for  the  purpose 
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of  reviewing  the  original  judgment  under  which  the  sale 
was  made.  The  appeal  was  in  an  action  brought  to  set 
aside  the  referee's  deed  in  the  first  action,  as  wholly 
inoperative  to  convey  the  title. 

The  case  of  Hog  an  v.  Hoyt^  (37  N.  Z.  300,)  would  be 
decidedly  in  favor  of  the  appellant's  position  were  it  not 
that  the  sale  in  that  case  was  in  an  action  for  the  fore- 
closure of  a  mortgage,  and  in  that  clkss  of  cases  the 
court  is  authorized,  by  statute,  by  its  master  or  referee, 
to  convey  the  title  of  the  mortgagor. 

I  am  at  a  loss  to  determine  whether  the  case  of  Ma- 
loTiey  V.  Hagan^  has  any  application  to  this  case.  In 
that  case  the  fraudulent  -deed  was  set  aside  in  an  action 
by  the  judgment  creditor,  and  the  court  ordered  its  re- 
ceiver to  sell,  who  did  sell  and  convey  the  same.  Mrs. 
Maloney  was  the  wife  of  the  judgment  debtor  and  united 
with  him  in  the  deed,  and  after  that  deed  was  declared 
void,  she  brought  an  action  to  have  her  dower  set  off 
to  her.  It  does  not  appear  that  the  debtor  assigned  to 
the  receiver.  If  not,  then  the  conveyance  was  inopera- 
tive, as  it  is  in  this  case.  That  point  was  not  suggested 
either  by  counsel  or  the  judge  who  gave  the  opinion  of 
the  court,  and  we  should  assume,  I  think,  that  there 
was  an  assignment  by  the  debtor  to  the  receiver ;  and 
if  so,  the  case  has  no  application  to  this. 

I  am  for  reversing  the  judgment,  on  the  ground  that 
the  action  was  abated  by  reason  of  the  pendency  of  the 
action  against  both  Fox  and  Brown. 

Judgment  reversed  and  new  trial  ordered,  costs  to 
abide  the  event. 

[Fourth  Departmxmt,  Gkneral  Term,  at  Syracuse,  January  7, 1873.    MvUin, 
TtdcoU  and  JS.  D,  Smith,  Justices.] 
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Ira  Haskin,  administrator  &c.,  r)s.  The  N.  T.  Central 
AND  Hudson  River  Railroad  Company. 

A  servant  cannot  recover  from  his  employer  for  injuries  resolting  from  the 
unskillfulneas  of  his  fellow  servants,  if  he  has  the  same  knowledge,  or  means 
of  knowledge,  of  such  unsl^illfulness  that  the  employer  has. 

In  an  action  against  a  railroad  company,  brought  by  the  administrator  of  one 
of  its  employees,  to  recover  damages  for  the  negligent  killing  of  the  deceased 
by  the  cars  of  the  defendant,  it  is  unnecessary  to  consider  the  questfon 
whether  the  persons  employed  on  the  train  that  killed  the  deceased  were 
guilty  of  negligence  that  caused  his  death.  The  sole  question  is,  was  the  do 
fendant  guilty  of  negligence  in  employing  an  incompetent  person  as  conductor 
on  such  train,  or  in  not  prescribing  rules  which  would  apply  to  trains  moving 
where  such  train  was,  and  provide  for  warnings  to  persons  passing,  or  being 
on  or  near,  the  track  when  such  trains  moved. 

Raising  to  the  post  of  conductor  a  person  who  has  served  seven  years  in  the 
inferior  stations  of  car-coupler  and  shover — ^the  duties  of  which  places  made 
him  acquainted  with  the  modes  of  making  up  trains,  the  dangers  incurred 
by  those  employed  in  the  work,  and  by  others,  when  the  trains  are  in  mo- 
tion, and  the  precautions  necessary  to  guard  against  accidents — is  not  of 
itself  negUgence,  or  evidence  of  negligence ;  where  It  does  not  appear  that 
he  had  ever  shown  himself  to  be  incompetent,  or  unfaithful,  prior  to  the  hap- 
pening of  the  injury  sued  for. 

Corporations,  as  well  as  individuals,  must  be  at  liberty  to  raise  men  from  lower 
to  higher  places ;  and  such  elevation  of  them  cannot  be  imputed  to  the  em- 
ployers  as  negligence,  unless  the  places  from  which  they  are  raised  are  not 
such  as  to  properly  prepare  them  for  the  higher. 

It  being  utterly  impossible  for  a  railroad  company  to  move  its  trains,  when 
being  made  up,  or  when  being  broken  up,  according  to  a  time  table,  the 
omission  to  provide  r^^lations  for  the  movement  of  trains  engaged  in  and 
about  the  freight  and  engine  houses  and  depots  of  the  company,  is  not  negligence. 

But  it  is  practicable  to  prescribe  in  what  manner  engineers  and  conductors 
shall  give  notice  of  the  approach  of  an  engine,  with  or  without  cars,  when 
tndns  are  being  made  up,  or  moving  about  freight  houses,  depots  or  engine 
houses.  And  if  proper  precautions  are  not  taken  for  the  prptection  of  life 
and  limb  from  injury  by  snch  engines  and  trains,  a  person  injured,  who  is 
not  an  employee  of  the  company,  has  just  cause  of  complaint;  and  is  entitled 
to  recover  damages  for  any  injury  sustained  by  reason  of  the  omission  of  the 
company  to  adopt  aU  reasonable  guards  against  liability  to  injury. 

One,  however,  who  enters  into  the  employ  of  such  company  with  fiill  knowl- 
edge that  no  provision  has  been  made  for  protecting  its  servants  against  in- 
jury from  moving  trains  or  engines,  has  no  claim  to  recover  damages  if  he 
sustains  an  injury  by  reason  of  the  company  omitting  to  make  such  pro- 
visions and  regulations  as  prudence,  and  a  proper  regard  for  the  lives  of 
others,  might  require. 
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OTION  for  a  new  trial,  upon  a  case  and  excep- 
tiona,  on  a  judgment  of  nonsuit  at  the  circuit. 


Ripson  (ft  Terry ^  for  the  plaintiff. 
Edward  Harris^  for  the  defendant.* 

By  the  Courty  Mullin,  P.  J.  This  action  is  brought 
oj  the  administrator  of  Henry  Haskin,  deceased,  to  re- 
cover damages  for  the  negligent  killing  of  said  Haskin, 
at  the  city  of  Rochester,  in  December,  1869,  by  the  cars 
of  the  defendant. 

Just  before  the  deceased  was  struck  and  killed,  he 
was  employed,  with  thj-ee  other  employees  of  the  defen- 
dant, in  making  up  a  train  of  cars  in  the  freight  yard  of 
said  company.  The  duty  of  the  deceased  was  to  com- 
municate signals  from  the  man  employed  in  coupling 
cars,  to  the  engineer,  who  stood  on  the  engine,  and 
whose  duty  it  was  to  operate  the  engine  in  conformity 
to  such  signals.  While  making  the  signals,  he  stood 
five  or  six  feet  from  the  cars  which  himself  and  party  wei-e 
occupied  in  coupling,  employed  in  coupling,  and  between 
the  rails  of  a  track  known  as  No.  6.  While  the  deceased 
was  thus  occupied,  an  engine  with  five  or  six  empty  coal 
cars  attached,  backed  down  on  track  No.  6,  and  struck 
him  while  his  face  was  turned  in  a  direction  opposite  to 
that  in  which  the  engine  and  cars  were  approaching.  No 
notice  was  given  of  the  approach  of  the  train,  in  any 
manner.  It  moved  silently  down  a  descending  grade. 
There  were  employed  upon  it  three  men,  viz.,  a  con- 
ductor, engineer  and  fireman.  There  ought  to  have 
been  five  employed  upon  it,  and  especially  one  on  the 
end  of  the  car  farthest  from  the  engine,  to  give  notice 
to  persons  of  the  approach  of  the  train. 

Sullivan  was  the  conductor  of  the  train.  He  had  been 
in  the  defendant' s  employ,  at  the  time  of  the  accident, 
about  nine  years.     His  first  employment  for  the  defen- 
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dant  was  coupling  cars ;  after  that,  shoving  cars  over  at 
the  defendant's  freight  house,  and  after  that,  book- 
keeper in  the  defendant' s  office.  He  was  engaged  gen- 
erally about  the  freight  yard.  He  had  risen  from  being 
a  car-coupler  to  the  place  of  conductor  of  trains  moving 
in  the  defendant's  yard.  It  was  proved  by  one  witness 
that  he  (Sullivan)  was  sufficiently  conversant  in  aU  the 
duties  incident  to  the  management  of  the  railroad.  The 
train  in  charge  of  Sullivan  was  not  running  on  any  defi- 
nite time,  and  it  is  claimed  there  were  no  regulations  of 
the  company  applicable  to  such  trains,  providing  for 
any  notice  to  those  employed  on  the  road  of  its  ap- 
proach. Had  such  a  r^ulation  existed,  it  is  insisted 
that  it  would  have  been  obeyed  and  thus  the  life  of  the 
deceased  been  saved. 

The  defendant  gave  no  evidence.  Upon  the  close  of 
the  evidence,  the  defendant's  counsel  moved  for  a  non- 
suit. The  plaintLBr  s  counsel  asked  the  court  to  submit 
the  case,  on'  the  evidence,  to  the  jury,  which  the  court 
declined  to  do,  and  nonsuited  the  plaintiff.  To  which 
ruling  and  decision,  as  well  as  to  the  refusal  to  submit 
the  questions  of  fact  to  the  jury,  the  plaintiffs  counsel 
excepted.  The  case  was  ordered  to  be  heard  in  the  first 
instance  at  the  Gteneral  Term,  and  judgment  in  the  mean- 
time suspended. 

If  the  action  had  been  brought  by  a  person  not  an 
employee  of  the  defendant,  it  would  not  be  claimed  that 
a  case  of  negligence  was  not  made  out  against  the  de- 
fendant ;  nor  but  that  the  plaintiff  was  free  from  negli- 
gence, which  in  any  degree  contributed  to  the  injury. 

The  liability  of  the  defendant  to  an  employee  rests 
upon  entirely  different  principles.  The  grounds  of  that 
liability  are  thus  stated  by  AUen,  J.,  in  Wright  v.  TJie 
N.  T.  Cent.  R,  R.  Co.,  (25  N.  Y.  662.)  ''The  master 
is  liable  to  his  servant  for  an  injury  happening  to  him 
from  his  own  misconduct  or  personal  negligence ;  and 
this  negligence  may  consist  in  the  employment  of  unfit 
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and  incompetent  servants  and  agents,  and  in  fumisliing, 
for  the  work  to  be  done,  or  for  the  use  of  the  servants, 
machinery  or  other  implements  and  facilities  improper 
and  unsafe  for  the  purposes  to  which  they  are  to  be  ap- 
plied. "  ' '  The  employer, ' '  the  learned  judge  says,  ' '  does 
not  undertake  with  each  or  any  of  his  employees  for  the 
skill  and  competency  of  the  other  employees  engaged 
in  and  about  the  same  service,  or  for  the  sufficiency  and 
safety  of  the  implements  and  materials  furnished  for  the 
work,  or  for  the  convenience  or  comfort  of  the  laborer, 
since  neglect  and  want  of  due  care  in  the  selection  and 
employment  of  the  agent  or  servant  through  whose  want 
of  skill  or  competency  an  injury  is  caused  to  a  fellow 
servant,  must  be  shown,  in  order  to  charge  the  master." 
"It  is  not  enough  that  the  foreman  and  general  super- 
intendent of  the  work  is  guilty  of  negligence  causing  in- 
jury to  the  subordinate." 

It  is  further  held,  in  the  case  cited,  that  the  servant  can 
not  recover  for  injuries  resulting  from  the  uriskiUfulnesa 
of  his  fellow  servants,  if  he  has  the  same  knowledge,  or 
means  of  knowledge,  of  the  unskillf  ulness  that  the  em- 
ployer has.  ( Warner  v.  The  Erie  JR,  H.  Co,,  39  if.  T. 
468.  Siger  v.  The  Syracuse,  Binghamton  &  N.  Y.  H.  H. 
Co.,  in  MS.,  Wi  Departmerd.) 

Whether  the  persons  employed  on  the  train  that  killed 
Haskin  were  guilty  of  negligence  that  caused  his  death, 
need  not  be  considered.  The  sole  question  is,  was  the 
defendant  guilty  of  negligence  in  employing  an  incom- 
petent person  as  conductor  on  the  train  that  did  the  in- 
jury, or  in  not  prescribing  rules  which  would  apply  to 
trains  moving  where  the  train  in  question  was,  and  pro- 
vide for  warnings  to  persons  passing  or  being  on  or  near 
the  track  where  such  trains  moved. 

First.  As  to  negligence  in  the  employment  of  Sulli- 
van. He  was  not  raised  to  the  post  of  conductor  until 
he  had  served  seven  years  in  the  inferior  stations  of  car- 
coupler  and  shover.    The  duties  of  the  places  made  him 
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acquainted  with  the  mode  of  making  up  trains;  the 
dangers  incurred  by  those  employed  in  the  work,  and 
to  persons  not  employed,  when  the  trains  were  in  mo- 
tion ;  and  the  precautions  to  be  taken  by  those  in  charge 
of  the  trains  to  guard  against  accidents. 

A  man  who  had  been  employed  as  Sullivan  had  been 
for  so  long  a  time,  would  not  probably  be  capable  of 
managing  an  engine,  but  he  surely  would  have  acquired 
sufficient  knowledge  to  know  when  a  person  on  or  near 
the  track  would  be  in  danger  from  an  approaching  train, 
and  what  measures  should  be  employed  to  prevent  in- 
jury. And  this  is  all  it  was  necessary  for  Sullivan  to 
know  in  order  to  control  a  train.  It  is  the  part  of  wis- 
dom for  railway  companies  to  take  men  employed  by 
them  from  inferior  positions  and  place  them  in  higher 
ones,  as  they  thus  hold  out  the  highest  inducement  to 
those  in  their  employ  to  become  skillful,  and  faithful  in 
the  performance  of  their  duties.  The  company  has  the 
means  of  ascertaining  accurately  the  habits  and  charac- 
ter of  its  men,  and  to  fill  all  vacancies  with  those  who 
are  known  to  be  skillful  and  deserving. 

It  does  not  appear  that  Sullivan  had  ever  shown  him- 
self to  be  incompetent,  or  unfaithful,  prior  to  the  hap- 
pening of  the  injury  to  the  deceased.  Raising  Sullivan 
to  the  place  of  conductor  was  not  of  itself  negligence, 
or  evidence  of  negligence,  inasmuch  as  his  experience  in 
the  inferior  positions  he  had  occupied  was  such  as  to  fit 
him  for  the  higher. 

Corporations  as  well  as  individuals  must  be  at  liberty  to 
raise  men  from  lower  to  higher  places,  and  such  elevation 
of  them  cannot  be  imputed  to  them  as  negligence,  unless 
the  places  from  which  they  are  raised  are  not  such  as  to 
properly  prepare  them  for  the  higher.  There  was  no 
evidence  of  negligence  in  employing  Sullivan  as  con- 
ductor- 
Second.  As  to  the  omission  to  provide  regulations  for 
the  movement  of  trains,  other  than  the  regular  freight 
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and  passenger  trains,  and  for  notice  to  persons  liable  to 
injury,  therefrom. 

It  is  utterly  impossible  for  a  railroad  company  to  move 
its  trains,  when  being  made  up,  or  when  being  broken 
up,  according  to  a  time  table.  To  attempt  this  would  so 
embarrass  the  operations  of  the  company  as  to  enor- 
mously increase  its  expenses,  if  not  destroy  its  business. 

It  is  practicable  to  prescribe  in  what  manner  engineers 
and  conductors  shall  give  notice  of  the  approach  of  an 
engine  with  or  without  cars,  when  trains  are  being  made 
up,  or  moving  about  freight  houses,  depots  or  engine 
houses.  And  if  proper  precautions  are  not  taken  for 
the  protection  of  life  and  limb  from  injury  by  such  en- 
gines and  trains,  a  person  injured  who  is  not  an  employee 
of  the  company,  has  just  cause  of  complaint,  and  is  en- 
titled to  recover  damages  for  any  injury  sustained  by 
reason  of  the  omission  of  the  company  to  adopt  all 
reasonable  guards  against  liability  to  injury.  But 
one  who  enters  into  the  employ  of  the  company  with 
full  knowledge  that  no  provision  has  been  made  for 
protecting  its  servants  against  injury  from  moving  trains 
or  engines,  has  no  claim  to  recover  damages  if  he  sus- 
tains damages  by  reason  of  the  company  omitting  to 
make  such  provisions  and  regulations  as  prudence  and 
a  proper  regard  for  the  lives  of  others  might  require. 
As  well  might  a  servant  complain  because  another  servant 
is  retained,  who,  careful  and  skillful  when  employed, 
has  become  careless  and  reckless  since  he  was  employed, 
and  such  carelessness  and  recklessness  was  known  to 
the  servant  when  he  was  employed. 

I  do  not  think  there  was  any  evidence  of  negligence 
in  not  prescribing  regulations  for  the  management  of 
trains  engaged  in  and  about  the  freight  and  engine 
houses  and  depots  of  the  company. 

The  question  was  put  by  the  plaintiff  to  the  first  wit- 
ness, at  which  particular  spot  it  was  most  convenient 
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for  the  deceased  to  be  for  the  purpose  of  conveying  sig- 
nals from  O'Brien  to  the  engineer  ? 

The  evidence  called  for  by  this  question  could  only  be 
competent  to  repel  any  imputation  of  negligence  on  the 
part  of  the  plaintiff.  No  negligence  on  his  part  was 
suggested  on  the  tiial,  nor  is  it  suggested  in  the  defen- 
dant's  points  on  the  appeal,  and  hence  the  rejection  of 
the  evidence  could  be  productive  of  no  injury  to  the 
plaintiff.  .     . 

The  same  witness  was  inquired  of  as  to  the  reputation 
of  Wood  as  an  engineer,  and  the  question  was  overruled 
and  evidence  excluded.  No  question  is  made  that 
the  defendant  was  chargeable  with  negligence  in  the 
employment  of  Wood;  whatever  negligence  was  im- 
putable to  him  would  seem  to  have  occurred  after  his 
employment.  But  however  that  may  be,  reputation  is 
not  competent  evidence  to  charge  a  master  with  negli- 
gence in  the  employment  of  a  servant.  Because,  Ist,  it 
may  be  false ;  and,  2d,  he  may  never  have  heard  it. 

A  witness  yas  inquired  of  whether  it  was  usual  to 
leave  a  train  on  the  track,  at  the  time  the  train  was  on 
it  which  caused  the  accident.  The  object  of  this  evi- 
dence could  only  be  to  relieve  the  deceased  from  that 
degree  of  care  and  caution  which  he  would  otherwise 
be  required  to  use,  or  to  require  greater  care  and  cau- 
tion on  the  part  of  the  employees  in  charge  of  the  train. 
In  neither  aspect  was  the  evidence  of  the  slightest  con- 
sequence. No  negligence  is  imputed  to  the  deceased, 
and  the  neglect  to  use  proper  preca^itions  was  the  neg- 
lect not  of  the  company,  but  of  its  servants,  and  for  that 
neglect  the  defendant  is  not  liable. 

The  plaintiff  was  rightly  nonsuited,  and  judgment  must 
be  ordered  for  the  defendant. 

[Fourth  Department,  General  Teev,  at  Syracuse,  January  7, 1878.    MvUin, 
TaleoU  and  K  D.  SntUh,  Justices.] 
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Eliza  M.  Pendleton  vs.  Thomas  M.  Hughes,  im- 
pleaded &c. 

Where  the  defendants,  at  the  time  of  making  a  irandnlent  transfer  of  their 
property,  had  in  their  posseBsion  a  5-20  U.  S.  bond  for  1 1,000,  belonging  to 
the  plaintiff,  which  they  afterward  converted  to  their  own  use ;  held  that 
although  the  plaintiff  was  not,  at  the  time  of  making  the  conyeyance,  a  cred- 
itor, in  the  ordinary  meaning  of  that  term,  yet  she  was  equitably  entitled  to 
protection  against  the  fraudulent  transfer,  to  the  same  extent  as  if  she  had 
then  held  a. debt  for  $1,000  against  the  defendants. 

A  conyeyance,  voluntary  and  without  consideration,  of  land,  was  executed  by 
n.  and  his  wife,  when  he  was  in  embarrassed  circumstances,  and  shortly 
before  his  failure,  to  his  wife's  mother,  with  the  understanding,  and  upon  the 
condition  that  the  premises  should  be  conveyed  back  to  H.'s  wife.  J£eld  that 
without  reference  to  the  conduct  of  the  grantee,  the  deed  was  fraudulent  and 
void,  by  reason  of  the  conduct  of  the  grantors,  alone. 

Where  the  direct  effect  of  a  conveyance,  and  of  omitting  to  put  the  same  on 
record,  is  to  defraud  a  creditor  of  the  grantor  who,  relying  on  the  grantor's 
apparent  ownership  of  land,  has  entrusted  property  to  him,  or  the  firm  of 
which  he  is  a  member,  and  the  same  has  been  embezzled  and  appropriated, 
such  conveyance  will  be  held  fraudulent  and  void  as  to  the  creditor. 

And  this,  whether  the  creditor  occupied  the  position  of  a  creditor  before,  or  not 
until  after,  the  execution  of  the  fraudulent  conveyance.  In  either  case  ho  is 
entitled  to  relief  by  a  judgment  declaring  the  conveyance  fraudulent  and 
void,  and  that  it  be  cancelled  of  record,  <&c.  * 

Where  a  deed,  executed  by  H.  and  wife  to  M.,  was  put  into  the  hands  of  a 
third  person,  with  directions  to  obtain  a  deed  from  M.  to  H.'s  wife,  and  was 
delivered  upon  that  condition,  and  M.  retained  the  same,  and  refused  to  exe- 
cute a  deed  to  H's  wife;  held  that  the  deed  to  M.  never  became  operative,  by 
reason  of  the  non-performance  of  the  condition  on  which  it  was  delivered. 

The  facts  found  by  a  judge,  and  incorporated  in  the  record  of  judgment,  must 
stand  as  the  findings  in  the  case ;  and  neither  a  judge  or  a  referee  can  find 
facts  contradictory  thereto. 

If  such  findings  are  erroneous,  application  must  be  made  to  the  court,  to  send 
them  back  for  cori'ection. 

The  only  findings  that  a  judge  or  referee  can  make,  at  the  time  of  settling  the 
case  or  exceptions,  are  findings  in  addUum  to  those  previously  found,  and  not 
in  contradiction  thereof. 


THIS  was  an  action  by  a  judgment  creditor,  whose 
execution  had  been  returned  unsatisfied,  to  set 
aside  a  deed  of  a  house  and  lot,  the  apparent  title  to 
whicli  was  in  the  defendant  Mary  Ann  Heath.  It  was 
tried  at  the  Monroe  Special  Term,  in  December,  1871, 
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and  a  judgment  entered  in  favor  of  the  plaintiff ;  from 
which  the  defendants  Hughes  and  wife  appealed. 
The  opinion  states  the  material  facts. 

JZ  Humphrey^  for  the  appellants. 

L  The  finding  of  the  circuit  judge,  that  the  deed  was 
not  delivered  so  as  to  become  valid  and  operative,  and 
that  the  delivery  was  conditional,  was  error  in  fact  as 
well  as  in  law.  The  delivery  of  the  deed  to  Mrs.  Hughes 
was  alleged  in  the  complaint,  and  not  denied  in  any 
answer.  So  also  was  the  agreement  that  Mrs.  Heath 
was  to  convey  the  property  immediately  to  Mrs.  M.  E. 
Hughes,  her  daughter.  These  facts,  alleged  in  the  com- 
plaint and  not  denied  in  the  answer,  are  to  be  taken  to 
be  true.  {Code^  §168.)  Such  a  delivery  cannot  be  con- 
ditional. In  Lawton  v.  Sager^  (11  Barh.  349,)  it  is  said, 
* '  a  deed  absolute  on  its  face  cannot  be  delivered  to  the 
grantee  conditionally.  The  delivery  is  necessarily  ab- 
solute." 

n.  The  conveyance  to  Mrs.  Mary  Ann  Heath,  in  pur- 
suance of  an  agreement,  on  her  part,  to  convey  the  estate 
so  conveyed,  immediately  to  her  daughter,  Mary  E. 
Hughes,  vested  the  latter  with  an  equitable  title  inde- 
feasible by  any  subsequent  creditor.  H  this  be  not  so, 
equity  will  permit  her  to  perpetrate  a  fraud,  and  hold 
thereby  to  her  own  use,  an  estate  received  to  be  conveyed 
to  another.  {Story's  Eq.  Jur.  §§  768-1266.)  Again ;  it 
is  a  case  of  part  performance,  where  Mary  E.  Hughes  and 
her  husband  cannot  be  put  in  statu  quo.  She  has  parted 
with  her  dower,  and  he  with  his  fee.  {Story*  s  Eq.  §  759, 
and  ca^es  there  cited.    Id.  §§  761,  772-774.) 

in.  The  recording  of  the  deed  was  an  attempt  on  the 
part  of  Heath,  not  to  defraud  creditors,  but  to  defraud 
Mrs.  Hughes,  and  can  have  no  bearing  on  the  question 
of  fraud  in  the  conveyance  of  February  15,  1868,  to 
Mrs.  Hughes. 

IV.  The  finding  as  a  conclusion  of  law,  that  the  deed 
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from  Hughes  and  wile  to  Mary  Ann  Heath,  was  fraud- 
ulent  and  void  as  against  creditors,  is  not  a  conclusion 
of  law,  but  of  fact ;  so  declared  by  statute.  (3  H.  S. 
part  2,  tit  3,  §  5.) 

V.  The  findings  in  the  case,  made  as  they  are,  on 
hearing  of  both  parties,  are  to  control,  and  not  those 
in  the  judgment  roll,  drawn  up  by  the  counsel  and  pre- 
sented ex  parte  to  the  judge,  and  so  signed.  An  addi- 
tional reason  for  this  is,  that  the  rule  that  the  court  will 
not  look  out  of  the  findings  in  the  case  for  facts,  prevails 
in  this  court,  as  well  as  in  the  Court  of  Appeals,  in  all 
cases  except  where  there  is  a  strong  preponderance  of 
evidence  against  the  finding.  The  words  in  rule  41 : 
''The  justice  thereupon  shall  settle  and  correct  the  case 
according  to  the  facts,  and  shall  at  the  same  time  find 
upon  such  other  questions  of  fact  as  may  be  required 
by  either  party,"  imply  this.  He  is  to  settle  and  cor- 
rect the  case  according  to  the  facts.  {Johnson  v.  Whit- 
lock,  13  N.  T.  344.  Smith  v.  Grant,  15  id,  590.  Van 
Bergen  v.  Aclcles,  21  How.  Pr.  314) 


John  Van  Voorhis,  for  the  respondent. 

I.  The  deed  made  by  the  defendants  Hughes  and 
wife,  to  the  defendant  Mary  Ann  H^ath,  is  fraudulent 
and  void  as  against  this  plaintiff.  1.  It  was  never  de- 
livered to  the  grantee  named  in  it.  This  is  found  as  a 
fact  by  the  court.  The  delivery  to  Dr.  Heath  was  con- 
ditional, and  the  condition  never  happened.  2.  It  was 
an  attempt  on  the  part  of  Hughes  to  make  a  voluntary 
settlement  on  his  wife  of  this  house  and  lot.  The  at- 
tempt failed  because  Hughes'  firm  failed  before  the 
transaction  was  completed.  The  creditors  strike  the 
title  in  transitu,  as  it  were.  Mrs.  Hughes  had  acquired 
no  vested  right  and  no  equity  as  against  lier  husband's 
creditors.  3.  After  the  insolvency  of  her  husband, 
Mrs.  Hughes  cannot  invoke  the  aid  of  equity  to  com- 
plete an  intended,  voluntary  settlement  upon  her,  as 
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against  her  husband' s  creditors.  4.  A  voluntary  settle- 
ment is  presumptively  fraudulent,  as  against  existing 
creditors.  {Reade  v.  Limngsion^  3  John.  Ch.  481,  600. 
Bayard  v.  Hoffman^  4  id.  450.  VerplanJc  v.  Sterry^ 
12  John.  667.  Jackson  v.  Seward^  5  Cowen^  67.  Sew- 
ard V,  Ja/ikso'ri^  8  z<Z.  430.  FaTi  TTj/cA  v.  Seward^  1 
.saw.  (7A.  327.  Van  Wyck  v.  Seward,  6  Parp^^,  67. 
Wickes  V.  Clark,  8  i^?.  165.  Hinds  v.  Longworth,  11 
TFAcorf.  213.  Bygert  v.  Remersdhnider,  32  i\^.  F. 
636,  637.)  The  principle  derived  from  these  authorities 
is,  that  although  a  voluntary  settlement  is  presumed  to 
be  fraudulent,  as  against  existing  obligations,  the  pre- 
sumption may  be  rebutted  and  the  honesty  of  the  trans- 
action established.  This  these  defendants  have  not 
attempted  to  do.  No  one  of  them  has  appeared  on  the 
witness  stand.  They  trusted  to  the  plaintiff  s  inability 
to  make  out  a  prima  facie  case.  The  only  evidence 
offered  by  them  is  testimony  in  another  cause,  where 
the  issues  in  this  were  not  involved.  Every  intendment 
and  presumption  is  against  them.  5.  Prom  the  evidence 
it  is  clear  that  Hughes  was  not  in  a  condition  in  which 
he  could  make  a  voluntary  settlement  on  his  wife, 
(a.)  He  did  not  retain  any  property  in  his  hands  to  pay 
debts.  This  house  and  lot  were  just  so  much  more  than 
his  capital,  which  was  nothing.  (6.)  He  transferred  his 
furniture  to  his  mother-in-law,  at  about  the  same  time, 
withou.t  consideration  (c.)  His  firm  had,  shortly  before, 
lost  twice  the  amount  of  its  capital,  (t?.)  He  took  the 
title  in  August,  1867,  in  order  to  give  him  credit  in 
Wall  street  Six  months  later,  and  in  February,  1868, 
he,  of  a  sudden,  changes  his  mind  about  his  credit  in 
Wall  street,  and  tries  to  get  rid  of  the  house.  The  in- 
ference is,  that  he  knew  then,  what  everbody  knew  a 
few  months  later,  that  his  firm  was  insolvent.  (^.)  His 
firm  owed,  in  November  of  that  year,  over  $92,000,  and 
was  without  assets.  (/.)  Neither  he  nor  his  partner 
give  any  explanation  of  the  indebtedness.    Every  pre- 
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sumption  is  against  them.  Undoubtedly  they  owed 
most  of  this  sum  prior  to  February  15,  1868.  They 
assign  no  cause  for  their  failure,  except  the  loss  of 
$60,000,  in  January,  1868.  There  is  no  pretence  of  any 
sudden  disaster,  or  of  any  recent  losses,  {g.)  Heath 
stated  to  his  brother  that  he  was  desirous  of  having 
Hughes  convey  the  house  to  his  wife,  as  '^Mr.  Hughes 
might  be  involved  in  business."  This  was  prior  to  the 
conveyance.  (A.)  The  conclusion  is  irresistible,  from 
all  the  evidence,  that  both  Heath  &  Hughes  intended 
to  cheat  their  creditors ;  also,  that  Heath  intended  to 
cheat  Hughes  and  keep  the  house  and  lot  in  his  own 
family,  (i.)  This  deed  from  Hughes  and  wife  was  con- 
cealed from  the  public.  And  Wall  street,  which  knew 
that  Hughes  held  this  house,  and  which  gave  him  credit 
accordingly,  did  not  know  of  the  chatge ;  neither  did 
this  plaintiff.  Hughes  retained  possession  of  the  house, 
and  occupied  it  the  same  as  before.  There  was  nothing 
done  by  which  any  creditor  could  ascertain  that  a 
change  in  Hughes'  circumstances  had  been  made.  This 
of  itself  is  strong  evidence  of  fraud.  {Case  v.  PhelpSj 
39  N.  Y.  164.)  6.  Tlie  same  considerations  prove  actual 
fraud  on  his  part.  7.  H  the  act  of  Heath  in  putting 
this  deed  on  record,  at  the  time  the  failure  of  his  firm 
became  known,  was  intended  by  Heath  as  a  delivery  to 
his  wife,  (of  which  there  is  no  evidence,)  it  was  not  done 
until  Hughes  was  utterly  insolvent.  8.  The  defendants 
do  not  explain  just  when  the  plaintiff's  bonds  were  con- 
verted. Of  course  it  is  impossible  for  the  plaintiff  to 
know.  They  are  presumed  to  have  converted  them  as 
as  soon  as  they  got  them,  in  1867.  The  plaintiff  says : 
"I  expected  when  he  (Heath)  bought  the  bonds,  he 
would  hand  them  to  me."  They  were  due  her  at  that 
time.  They  kept  them.  They  undoubtedly  converted 
them  then,  and  it  is  more  than  probable  that  their  pro- 
ceeds went  into  this  house.  Can  the  defendants  say 
that  because  the  plaintiff  does  not  know  the  time  of  this 
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conversion,  and  they  •will  not  tell,  therefore  the  conrt 
must  presume  they  were  not  converted  before  the 
failure  ?  It  is  submitted  they  cannot,  and  if  they  were 
converted  before  the  failure,  at  what  point  of  timet 
But  one  answer  can  be  given :  As  soon  as  they  got  them. 
But  whether  this  be  so  or  not,  the  plaintiff  was  as  much 
a  creditor  before  as  after  the  conversion.  The  statute 
applies  to  thB  contingent  liability,  and  makes  the  plain- 
tiff a  creditor.  {Jackson  v.  Seward,  5  Cowen,  406.  S,  (7., 
8  id.  67.)  9.  Heath  intended  to  cheat  Hughes  as 
well  as  creditors.  The  whole  arrangement  was  planned 
by  him.  The  promise  to  convey  to  Mrs.  Hughes  was  a 
decoy  to  get  the  title  in  his  wife.  When  he  thought 
he  had  succeeded  in  that,  he  would  do  no  more  about  it 

By  the  Court,  Mullin,  P.  J.  In  1866,  the  defendants 
T.  W.  B.  Hughes  and  Asahel  H.  Heath  became  part- 
ners as  brokers,  in  Broad  street,  in  ihe  city  of  New 
York.  About  July  12, 1867,  the  plaintiff  furnished  said 
firm  $1,000,  with  which  to  purchase  for  her  a  United 
States  5-20  bond  of  the  amount  of  $1,000,  to  be  delivered 
to  her.  It  was  subsequently  claimed  by  them,  and 
understood  by  the  plaintiff,  that  such  bond  had  been 
purchased  and  held  by  the  firm,  for  her  benefit.  In  the 
course  of  the  same  year,  and  in  1868,  she  furnished  to 
said  firm  $1,500  more,  of  money  to  be  invested  in  said 
bonds,  and  they  claimed,  and  she  understood,  they  had 
purchased  and  held  that  amount  of  bonds  for  her. 
Said  firm  paid  the  plaintiff  some  small  amounts  of  in- 
terest on  these  bonds.  The  bonds  were  never  delivered 
to  the  plaintiff,  but  were  embezzled  and  appropriated  to 
the  use  of  said  firm,  but  at  what  time,  does  not  appear. 

The  plaintiff  commenced  an  action  for  the  conversion 
of  said  bonds,  against  the  members  of  said  firm,  and  re- 
covered judgment  thereon  the  2d  of  February,  1869. 
An  execution  was  issued  on  this  judgment  to  the  sheriff 
of  the  cily  and  county  of  New  York,  which  was  returned 
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nvUa  bonay  for  nearly  the  wholp  amount  of  it.  This 
action  is  commenced  to  set  aside  a  deed  of  a  house  and 
lot,  in  the  city  of  New  York,  the  title  to  which  is  appa- 
rently in  the  defendant  Mrs.  Heath.  The  facts  relating 
to  the  real  estate  are  as  follows,  viz  :  On  the  8th  of  Au- 
gust, 1867,  T.  W.  B.  Hughes  purchased  said  house  and 
lot  for  the  sum  of  $32,000,  and  paid  down  $15,500,  and 
assumed  a  mortgage  thereon  for  $17,000.  Before  this 
purchase  was  made  Hughes  had  declared  his  purpose 
to  have  said  house  and  lot  conveyed  to  his  wife.  The 
deed  was  not  taken  to  her,  for  the  reason,  as  stated  by 
Hughes,  that  it  might  injuriously  aflfect  his  standing  in 
Wall  street.  At  sometime  in  February,  1868,  after  the  * 
conveyance  of  said  land  to  Hughes,  at  the  solicitation 
of  his  wife,  he  promised  to  convey  said  premises  to  Mrs.  . 
Heath,  the  mother  of  Mrs.  Hughes,  to  the  end  that  they 
might  be  conveyed  to  Mrs.  Hughes;  and  Mrs.  Heath 
and  her  husband  agreed  to  convey  said  premises  to  Mrs. 
Hughes  upon  the  execution  of  the  conveyance  to  her 
(Mrs.  Heath.)  It  is  claimed  by  the  plaintiff,  and  found 
by  the  referee,  that  the  conveyance  to  Mrs.  Heath  was 
not  to  be  delivered  until  the  delivery  of  a  deed  of  the 
same  from  her  to  Mrs.  Hughes. 

Hughes  and  his  wife  did  make  and  execute  a  deed  of 
said  premises  to  Mrs.  Heath,  bearing  date  the  8th  of 
August,  1867,  but  it  was  not  acknowledged,  nor  in  fact 
executed,  until  about  the  15th  of  February,  1868.  It 
was  delivered  to  Mr.  Heath  with  directions  to  obtain  a 
deed  from  his  wife  to  Mrs.  Hughes,  and  the  delivery  was 
upon  that  condition.  Heath  and  wife  retained  the  deed 
and  refused,  upon  various  pretexts,  to  execute  a  deed 
to  Mrs.  Hughes,  and  in  violation  of  the  condition  and 
arrangement  aforesaid,  claimed  said  deed  to  be  an  abso- 
lute conveyance,  the  title  to  bfe  retained  by  her  until 
a  debt  alleged  to  be  due  from  Hughes  to  her  should 
be  paid. 

The  firm  of  Heath  &  Hughes  became  embarrassed,  in 
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January,  1868,  having,  met  with  a  loss  of  $60,000,  which 
was  the  amount  of  their  capital.  They  failed  in  Novem- 
ber, 1868.  About  the  time  of  the  execution  of  the  deed 
from  Hughes  and  wife  to  Mrs.  Heiath,  Hughes  also 
transferred  to  Mrs.  Heath  all  the  furniture  in  the  house. 
Hughes  and  family  have  continued  to  occupy  the  prem- 
ises since  the  conveyance  to  Mrs.  Heath. 

The  deed  to  Mrs.  Heath  was  put  on  record  the  day 
before  the  failure  of  the  firm  of  Heath  &  Hughes. 
Heath,  when  called  on  to  know  why  he  did  not  procure 
a  deed  from  his  wife  to  Mrs.  Hughes,  gave  as  a  reason, 
that  shotdd  the  deeds  to  and  from  his  wife  be  put  on 
record,  it  might  induce  creditors  of  the  firm  to  assail  the 
transaction. 

The  judge  before  whom  the  cause  was  tried,  ordered 
judgment  declaring  the  conveyance  by  Hughes  and 
wife  fraudulent  and  void,  and  that  it  be  cancelled  of 
record,  and  that  the  lien  of  the  plaintiffs  judgment  bo 
enforced  by  sale  on  execution,  or  in  any  other  legal  and 
appropriate  manner,  and  that  the  plaintiff  recover 
against  the  defendants  the  costs  of  the  action.  Hughes 
and  wife  appeared  and  answered.  Heath  and  wife  did 
not.  In  January,  prior  to  the  execution  of  the  deed 
from  Hughes  and  wife  to  Mrs.  Heath,  the  firm  became 
embarrassed.  They  had  in  their  possession  at  least  the 
bond  for  $1,000,  belonging  to  the  plaintiff.  It  is 
probable  that  they  then,  in  January,  1868,  converted 
that  bond  to  their  own  use. 

The  plaintiff  was  not,  at  the  time  of  the  conveyance, 
a  creditor  in  the  ordinary  meaning  of  that  term,  but  she 
was  equitably  entitled  to  protection  against  a  fraudulent 
transfer  of  the  property  to  the  same  extent  as  if  she  then 
held  a  debt  for  $1,000  against  Heath  &  Hughes.  {Jack- 
son V.  MyerSj  18  John.  425.  Wilcox  v.  Fitch^  20  id. 
478.)  The  conveyance  from  Hughes  and  wile  was 
unquestionably  fraudulent.  It  was  voluntary,  being 
intended  for  the  benefit  of  his  wife,  and  also  without 


144        CASES  IN  THE  SUPREME  COURT. 

Pendleton  v.  Hughes. 

consideration.  It  was  given  when  the  grantor  was  em- 
barrassed, and  his  embarrassment  ended  in  insolvency 
in  the  fall  following.  Without  reference  to  the  conduct 
of  Heath  and  wife,  the  deed  was  fraudiilent  and  void  by 
reason  of  the  conduct  of  the  grantor  alone. 

The  deed  was  taken  by  Hughes  in  his  own  name  in- 
stead of  thfe  name  of  his  wife,  as  he  had  promised  her 
he  would  do,  in  order  that  his  credit  might  stand  well 
in  Wall  street.  The  change  of  title  was  attempted  to 
be  made  when  his  credit  was  impaired,  and  it  was  neces- 
sary to  keep  his  property  away  from  the  reach  of  credi- 
tors. Tliat  his  intention  was  to  cheat  is  proved  by  the 
fact  that  he  transferred  his  furniture  to  Mrs.  Heath,  for 
the  benefit  of  his  family,  although  he  had  not,  so  far  as 
the  evidence  goes,  made  any  promise  to  his  wife,  that  he 
would  give  it  to  her. 

If  it  be  true  that  it  was  the  intention  of  Hughes  and 
wife  to  obtain  a  deed  to  her  from  Mrs.  Heath,  and  to 
put  the  same  on  record,  the  effect  of  not  recording  the 
conveyance  to  Mrs.  Heath  was  to  give  Hughes  and  his 
firm  credit  to  the  extent  of  the  $16,500  which  had  been 
paid  toward  the  house,  when  in  fact  he  had,  so  far  as 
he  was  able,  divested  himself  of  every  dollar  of  it,  and 
thus  persons  were  induced  to  trust  the  firm,  when,  had 
the  real  state  of  the  property  been  known,  they  would 
not  in  all  probability  have  obtained  a  dollar. 

The  direct  effect  of  the  conveyance  to  Mrs.  Heath,  and 
of  its  concealment,  was  to  defraud  the  plaintiff  out  of 
all  the  property  belonging  to  her,  that  came  into  the 
hands  of  the  firm  after  such  conveyance. 

If  she  was  strictly  a  creditor,  the  conveyance  would 
be  unquestionably  held  fraudulent  and  void  as  to  her. 
This,  proposition  was  directly  decided  in  Cdse  v.  PJielpSj 
(39  N.  T.  164,)  and  in  Savage  v.  Murphy,  (34  id.  608,) 
and  Carpenter  v.  Roe,  (10  id.  227.) 

It  would  be  difficult  to  furnish  a  reason  for  declaring 
such  a  conveyance  void  as  to  creditors,  and  valid  as  to 
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persons  who,  relying  on  another's  ownership  of  property 
are  induced  to  trust  that  other  with  her  property  which 
he  embezzles,  and  appropriates  the  proceeds  of  his 
wrongdoing  to  his  own  use. 

In  this  view  of  the  case,  it  is  not  important  to  inquire 
whether  the  plaintiff  was  in  the  position  of  a  creditor,  be- 
fore, or  after  the  fraudulent  conveyance.  In  either  case 
she  is  entitled  to  the  relief  that  has  been  granted  her. 

I  concur  with  the  learned  judge  who  tried  this  case, 
that  the  deed  to  Mrs.  Heath  never  became  operative,  by 
reason  of  the  non-performance  of  the  condition  on  which 
it  was  delivered.  The  delivery  was  not,  as  it  is  claimed 
by  the  appellant's  counsel,  to  Mrs.  Heath,  but  to  her 
husband,  to  be  delivered  to  her  when  she  executed  and 
delivered  a  deed  to  Mrs.  Hughes.  Heath  could  not, 
under  such  circumstances,  make  a  delivery  of  the  deed 
that  would  pass  the  title,  except  upon  performance  of 
the  condition  which  he  had  promised  to  see  performed. 

Had  the  defendants,  in  their  answer,  admitted  the  alle- 
gation in  the  complaint,  that  the  deed  of  Hughes  and 
wife  to  Mrs.  Heath  had  been  delivered,  it  would  have 
been  a  fact  so  conclusively  established  that  neither  party 
could  be  heard  to  controvert  it,  until  the  pleadings  were 
amended.  The  defendants  denied  the  allegation  of  the 
delivery  of  the  deed  ;  it  was  therefore  incumbent  on  the 
plaintiff  to  make  proof  of  the  delivery.  When  she  at- 
tempted to  support  the  allegation  of  the  answer  she 
failed,  and  the  defendants'  denial  was  established.  The 
fact  that  it  was  not  delivered  was  thus  established,  and 
the  plaintiff  must  thereafter  proceed  in  the  case  upon 
the  assumption  that  the  deed  had  never  been  delivered 
so  as  to  pass  the  title.  The  finding  that  the  deed  was 
fraudulent  is  contained  in  the  findings  of  the  judge  in- 
corporated in  the  record  of  judgment.    . 

The  facts  thus  found  must  stand  as  the  findings  in  the 
case,  and  neither  a  judge  or  referee  can  find  facts  con- 
tradictory thereto.    If  such  findings  are  erroneous,  ap- 
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plication  must  be  made  to  the  court  to  send  them  back 
for  correction. 

The  only  findings  that  a  judge  or  referee  can  make 
at  the  time  of  settling  the  case  or  exceptions,  are  in  addi- 
tion to  those  previously  found,  and  not  in  contradiction 
thereof. 

The  judgment  must  be  affirmed  with  costs. 

[Fourth  Depaktmknt,  General  Term,  at  Syracuse,  January  7, 1878.  MvUin^ 
Taloott  and  £,  J).  Smiih,  JusUcea.] 


Elizabeth  Robinson  vs.  The  New  York  Central 
AND  Hudson  River  Railroad  Company. 

CSontributory  negligence  is  matter  of  defence,  and  is  not  to  be  affirmatively  di»> 
proved  in  order  to  entitle  the  injured  party  to  recover. 

The  decision  to  tlie  contrary,  in  Warner  v.  The  N".  Y.  CetUrtU  JL  -R.  Co,, 
(44  N.  Y,  465,)  was  obiler,  and  is  not  binding  as  authority. 

In  an  action  to  recover  damages  for  an  injury  resulting  from  the  negligenoe 
of  the  defendant,  the  rule,  as  to  the  burden  of  proof  of  concurring  negligence 
on  the  part  of  the  plaintiff  is,  that  the  plaintiff  must  satisfy  the  jury,  in  order 
to  entitle  him  to  recover,  that  he  was  not  guilty  of  n^ligence  which  con- 
tributed to  produce  the  injury ;  but  he  is  not  called  on  to  make  such  proof 
in  the  first  instance,  unless  the  circumstances  disclosed  by  his  own  witnesses 
tend  to  show  him  guilty  of  negligence.  When  n^ligenco  is  not  thus  eetab 
lished,  it  is  to  be  affirmatively  proved  by  the  defendant. 

Tlie  rule  is  the  same  in  cases  of  negligenoe  as  in  other  cases.  If  the  pluntiff 's 
own  evidence  establishes  a  defence,  the  plaintiff,  before  he  rests,  must  rebut 
it,  or  he  will  be  nonsuited. 

Where,  in  an  action  for  negligence,  the  charge  was,  not  that  the  jury  must  be 
satisfied,  in  order  to  find  a  verdict  for  the  plaintiff,  that  she  was  not  charge- 
able with  concurring  negligence,  which  they  might  do,  from  the  absence 
of  any  evidence  tending  to  prove  it ;  but  it  was  that  it  must  be  affirmatively 
proved  by  the  plaintiff ;  held  that  the  charge  was  erroneous ;' the  jury,  by 
the  language  used,  being  given  to  understand  that  they  must  find  for  the 
defendant,  unless  the  plaintiff,  by  evidence,  on  her  own  part,  disproved  or 
rebutted  negligence  which  was  otherwise  imputable  to  her,  or,  what  waa 
the  same  thing,  presumed  against  her. 

A  person  >(  ho  is  injured  by  the  negligence  of  another  is  not  respon^ble  for 
any  contributory  negligence  of  a  third  person,  with  whom  he  happens  to  be 
riding,  at  the  time,  over  whom,  or  whose  conduct,  he  has  no  ooatroL 
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THE  plaintiflf  sues  to  recover  damages  for  injuries 
sustained  by  reason  of  a  collision  between  a  train 
of  cars  on  the  defendant' s  road,  and  a  horse  and  buggy 
belonging  to  one  Caulon,  with  whom  the  plaintiff  was 
riding,  by  his  permission,  as  a  matter  of  favor  merely. 

The  wagon  in  which  the  plaintiff  was  riding,  ap- 
proached the  railroad  track  from  the  north,  and 
although  the  driver  stopped  and  listened,  to  ascertain 
whether  a  train  was  approaching,  could  hear  none; 
nor  did  they  hear  any  whistle  sounded  or  bell  rung ;  and 
supposing  that  none  was  coming,  the  horse  was  driven 
to  within  a  few  feet  of  the  track,  when  a  train  came,  at 
the  rate  of  some  sixty  miles  an  hour,  and  frightened 
the  horse;  he  reared  and  was  pulled  by  the  driver 
toward  the  west,  near  to  the  track,  when  it  fell  into  a 
cattle-guard ;  the  buggy  was  struck  by  the  engine,  and 
the  plaintiff  thrown  out  and  injured. 

On  the  trial,  the  court  charged  the  jury : 

First  That  the  omission  of  the  defendant's  servants 
to  ring  the  bell  or  sound  the  whistle  when  approaching 
the  crossing,  if  such  signals  were  omitted,  did  not  ren- 
der the  defendant  liable  for  the  injury ;  that  the  plain- 
tiff was  bound  to  prove,  affirmatively,  to  the  satisfaction 
of  the  jury,  that  the  plaintiff  and  Caulon,  the  driver, 
were  guiltless  of  any  negligence  on  their  part,  contrib- 
uting to  produce  the  collision ;  and  if,  on  the  whole  case, 
she  had  failed  to  establish  that  fact,  affirmatively,  their 
verdict  must  be  for  the  defendant. 

Second.  That  if  the  jury  should  find  the  defendant 
guilty  of  negligence,  and  that  the  plaintiff,  personally, 
was  without  fault,  yet  if  Caulon  was  guilty  of  negli- 
gence contributing  to  the  accident,  such  negligence  was 
attributable  to  the  plaintiff,  and  she  could  not  recover. 

Third.  It  was  not  negligence  in  the  defendant  to  run 
the  cars  past  the  crossing  in  question  at  sixty  miles  per 
hour,  or  any  other  high  rate  of  speed,  if  the  whistle  was 
sounded  or  bell  rung. 
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These  instructions  were  severally  excepted  to  by  the 
plaintiffs  counsel. 

The  jury  rendered  a  verdict  for  the  defendant,  and 
the  court  directed  the  exceptions  to  be  heard  in  the  first 
instance  at  the  General  Term,  and  judgment  in  the 
meantime  suspended. 

By  the  Court,  Mullin,  P.  J.  The  instructions  given 
to  the  jury  present  the  only  questions  for  our  considera- 
tion. I  shall  examine  them  in  the  order  in  which  they 
are  stated  above : 

First.  Was  the  plaintiflf  bound  to  prove,  aflSrmatively, 
in  order  to  entitie  her  to  recover,  not  only  that  the  defen- 
dant's  negligence  produced  the  injury,  but  that  the 
driver,  Caulon,  was  guiltless  of  any  negligence  which 
contributed  to  the  collision  by  means  of  which  the  plain- 
tiff sustained  the  injury  ? 

For  the  purposes  of  this  question,  we  assume  that  the 
plaintiflf  was  responsible  for  the  negligence  of  which 
Caulon  may  have  been  guilty,  a  proposition  which  will 
be  hereafter  considered.  The  question  is  then  reduced 
to  this :  Must  the  plaintiff  prove,  affirmatively, .  that 
Caulon  was  guiltless  of  negligence  which  contributed 
to  the  injury  ? 

If  the  plaintiff  is  bound  to  make  such  proof,  it  must 
be  because  it  is  an  essential  element  of  her  cause  of  ac- 
tion. If  it  is,  the  rules  of  pleading  require  it  should  be 
averred  in  the  complaint,  and  if  not  so  averred,  a  cause 
of  action  is  not  stated  in  it.      ^ 

I  have  searched  with  some  care  to  find  a  precedent  of 
a  declaration  at  common  law,  in  which  such  an  allega- 
tion was  made,  but  have  found  none  prior  to  the  Code. 
{See  precedents  in  case  for  Negligence,  in  2  CMtty's 
Pleadings.  Haxihford  v.  N.  Y.  Central  <fec.,  M.  R.  Co.^ 
43  How.  Pr.  222.) 

Contributory  negligence  is  matter  of  defence,  and  is 
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not  to  be  affirmatively  disproved  in  order  to  entitle  the 
injured  party  to  recover. 

The  case  in  this  State,  in  which  it  is  held  that  the 
plaintiff  must  disprove  negligence  on  his  or  her  part,  is 
that  of  Warner  v.  The  N.  T.  CerUral  JS.  R.  Co.,  (44 
iT.  T.  465,)  and  it  was  oMter  in  that  case,  and  is  not 
binding  as  authority. 

In  that  case  the  judge,  at  the  circuit,  charged  the  jury, 
among  other  propositions,  that  the  plaintiff  will  be  pre- 
sumed free  from  fault  if  nothing  else  appears  in  the  case, 
because  it  cannot  be  supposed  that  a  man  would  bring  an 
injury  upon  himself.  Leonard,  J.,  after  steting  the 
charge,  proceeds  to  say :  ' '  There  is  no  presumption  of  neg- 
ligence against  either  party.  It  is  the  duty  of  the  plain- 
tifif  to  prove,  and  the  right  of  the  defendant  who  is  charged 
with  negligence  causing  the  injury,  that  he  should  prove, 
by  satisfactory  evidence,  that  he  did  not  contribute  to  the 
injury  by  n^ligence  on  his  part.  This  proof,  in  some 
form,  constitutes  a  part  of  the  plaintiff's  case." 

If  it  be  true  that  negligence  is  not  presumed  against 
either  party,  why  should  the  plaintiff  be  required  to  dis- 
prove it  before  any  evidence  of  it  is  given  against  him  ? 
If  it  is  not  presumed  against  a  plaintiff  suing  for  negli- 
gence, it  would  be  very  difficult  to  discover  a  reason  for 
requiring  him  to  prove  that  he  was  not  himself  guilty 
of  it  If  there  is  no  presumption  in  favor  of  a  plaintiff 
that  he  is  free  from  negligence,  the  charge  of  the  judge 
at  the  circuit  was  erroneous ;  and  this  was  the  only 
question  before  the  Court  of  Appeals  for  decision. 
What  is  added,  as  to  the  proof  to  be  made  by  the  plain- 
tiff was  uncalled  for,  and  is  simply  obiter. 

The  question  as  to  whether  the  plaintiff  must  prove, 
affirmatively,  in  order  to  entitle  herself  to  recover,  that 
she  was  free  from  negligence  which  contributed  to  the 
injury  has  never  been  passed  upon  by  the  Court  of  Ap- 
peals in  this  State,  except  in  the  case  just  cited,  and  in 
the  case  of  Johnson  v.  The  Hudson  Hiver  R.  R.  Co.^ 
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( 20  N.  T.  65.)  In  the  latter  case  the  question  of  the 
onus  probandi  was  discussed  at  rery  considerable  length 
by  Denio,  J.,  with  his  usual  ability  and  discernment. 
He  says,  at  page  69  :  "  But  I  am  of  opinion  that  it  is 
not  a  rule  of  law  of  universal  application  that  the  plain- 
tiit  must  prove,  affirmatively,  that  his  own  conduct  on 
the  occasion  of  the  injury  was  cautious  and  prudent. 
The  onus  prohandi  in  this,  as  in  most  other  cases,  de- 
pends upon  the  position  of  the  affair  as  it  stands  upon 
the  undisputed  facts."  And  he  illustrates  his  view 
thus :  "  If  a  carriage  be  driven  furiously  upon  a  crowded 
thoroughfare  and  a  person  is  run  over,  he  would  not  be 
obliged  to  prove  that  he  was  cautious  and  attentive,  and 
he  might  recover  though  there  were  no  witnesses  of  Ms 
actual  conduct.  The  natural  instinct  of  self  preserva- 
tion would  stand  in  the  place  of  positive  evidence,  and 
the  dangerous  tendency  of  the  defendant's  conduct 
would  create  so  strong  a  probability  that  the  injury  hap- 
pened through  his  fault  that  no  other  evidence  would 
be  required.  But  if  one  make  an  excavation,  or  lay  an 
obstruction  in  the  highway,  which  may  or  may  not  be 
the  occasion  of  an  accident  to  a  traveller,  it  would  be 
reasonable  to  require  a  party  seeking  damages  for  an 
injury  to  give  general  evidence  that  he  was  travelling 
with  ordinary  moderation  and  care." 

The  learned  judge,  after  a  somewhat  extended  discus- 
sion and  examination  of  the  cases,  states  the  rule  as  de- 
duced by  him  from  analogy  and  the  reported  cases 
thus :  "The  true  rule,  in  my  opinion,  is  this,  the  jury 
must  eventually  be  satisfied  that  the  plaintiff  did  not,  by 
any  negligence  on  his  own  part,  contribute  to  the  injury. 
The  evidence  to  establish  this  may  consist  in  that  offered 
to  show  the  nature  or  cause  of  the  accident,  or  in  any 
other  competent  proof."  *  *  *  "  It  is  not  absolutely 
essential  that  the  plaintiff  should  give  any  affirmative 
proof  touching  his  own  conduct  on  the  occasion  of  the 
accident." 


SYRACUSE— JANUARY,  1878.  151 

—  -    -  — 

Robinson  v.  The  N.  Y.  Central  and  Hudson  River  R.  R^Co. 

It  wiU  be  seen,  by  an  examination  of  the  opinion,  that 
the  learned  judge  was  troubled  to  reconcile  what  he 
calls  an  element  in  the  definition  of  a  cause  of  action  for 
negligence,  that  the  plaintiff  must  show  himself  free 
from  any  negligence  which  contributed  to  produce  the 
injury;  and  the  well  settled  principle  of  law  relating  to 
the  onus  probaTidi  ;  and  he  finds  himself  constrained  to 
declare  that  it  is  not  absolutely  essential  that  the  plain- 
tiff should  give  any  affirmative  proof  touching  his  own 
conduct  on  the  occasion  of  the  accident. 

This  case  surely  furnishes  no  support  to  the  position 
of  Leonard,  J.,  in  Brown  v.  The  N.  T.  Cent.  R.  R.  Co., 
(supra.)  I  do  not  believe  any  case  can  be  found  or  sup- 
posed in  which  affirmative  proof  by  a  plaintiff  that  he 
was  guiltless  of  negligence  was  required,  unless  the  facts 
of  the  case  were  such  as  to  authorize  a  jury  to  find  him 
guilty  of  negligence  ;  or,  in  other  words,  that  there  was 
no  means  of  rationally  accounting  for  the  accident  ex- 
cept by  imputing  negligence  to  the  plaintiff. 

If  a  person  should,  in  the  day  time,  f  aU  into  an  exca- 
vation in  the  travelled  part  of  the  highway,  which  was 
in  plain  view,  it  would  be  manifest  that  the  accident 
could  not  have  occurred  unless  the  person  injured  had 
been  guilty  of  negligence.  In  such  case  the  circum- 
stances prove  the  concurring  negligence,  and  the  party, 
to  recover,  must  prove  that  he  exercised  proper  care  and 
caution. 

If  lumber  or  other  material  is  piled  near  to  the  trav- 
elled part  of  the  highway,  but  not  so  as  to  interfere  with 
persons  passing,  and  a  traveller  passing  in  the  night 
should  run  against  or  over  it,  and  injure  himself  or  his 
horse,  it  might  be  difficult  to  determine  whether,  from 
these  facts  alone,  the  injured  party  was  or  was  not  guilty 
of  negligence ;  and  to  avoid  a  verdict  against  him,  pru- 
dence would  require  that  he  should  show  himself  free 
from  negligence.    Not  because  negligence  is  presumed 
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against  liim,  but  because  it  might  be  deemed  to  be 
proved  by  the  circumstances  attending  the  aocident. 

Let  us  suppose,  in  order  to  test  the  justice  and  wisdom 
of  requiring  the  injured  party  to  prove  affirmatively 
that  he  was  free  from  negligence  contributing  to  the  in- 
jury, as  a  part  of  his  case,  that  a  person  is  seen  near  the 
track  of  a  railroad  company,  in  health  and  not  under 
the  influence  of  liquor,  and  immediately  after  the  pas- 
sage of  a  train  of  cars  he  is  found  mangled  and  dead 
upon  the  track,  and  it  is  shown  that  the  train  was  mov- 
ing at  great  speed,  and  the  whistle  was  not  sounded, 
nor  bell  rung,  nor  other  notice  given  of  the  approach  of 
the  train.  In  the  case  supposed,  no  one  witnesses  the 
stroke  that  kills.  Now,  how  is  the  administrator  of  the 
deceased  to  recover  against  the  company  ?  He  cannot 
prove  that  the  deceased  was  not  guilty  of  negligence 
concurring  to  produce  the  death.  If  it  must  be  proved, 
in  order  to  enable  the  plaintiff  to  recover,  he  is  utterly 
remediless.  Yet  such  is  the  practical  result,  if  the  doc- 
trine in  the  case  of  Brown  v.  The  N.  Z.  Cent.  R.  JR.  Co. , 
{supra^)  is  the  law. 

Let  it  be  conceded  that  there  is  no  presumption  that  a 
plaintiff  is  free  from  concurring  negligence.  Yet  it  is 
almost  universally  true  that  men  will  do  all  that  in 
them  lies  to  protect  their  lives.  We  act  upon  that  known 
principle  in  aU  the  transactions  of  life ;  and  it  is  difficult 
to  understand  why  it  should  not  be  acted  upon  when  a 
person  has  been  injured  or  killed  by  the  negligence  of 
another. 

Denio,  J.,  had  these  considerations  in  miud  when  he 
said,  in  Johnson  v.  The  Hudson  River  R.  R.  Co. ,  {supra^ ) 
that  the  absence  of  fault  on  the  part  of  the  plaintiff  may 
be  inferred'  from  circumstances ;  and  the  disposition  of 
men  to  take  care  of  themselves  and  keep  out  of  diffi- 
culty may  properly  be  taken  into  consideration. 

In  Button  v.  Th^  Hudson  River  R.  R.  Co.,  (18  H.  T. 
248,)  it  was  decided  that  in  an  action  for  injury  result- 
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ing  from  the  defendant's  negligence,  the  burden  was  on 
the  plaintiff  to  prove  that  he  had  not  been  guilty  of 
negligence,  but  such  negligence  is  not  to  be  presumed, 
and  therefore  direct  evidence  to  disprove  it  is  not  re- 
quired ^om  the  plaintiff  in  the  first  instance.  This,  I 
have  no  doubt^  is  the  true  rule  as  to  the  burden  of  proof. 

Now,  if  it  be  true  that  the  plaintiff  need  not  make 
affirmative  proof  that  he  was  free  from  negligence,  in 
the  first  instance,  can  it  be  true  that  such  proof  forms 
any  part  of  his  case,  or  any  element  of  the  cause  of 
action  ? 

And  if  it  be  true  that  freedom  from  negligence  will 
not  be  presumed,  why  take  into  the  account,  in  passing 
upon  it,  the  well  established  rule  of  human  conduct  that 
men  will  so  act  as  to  protect  life  rather  than  to  destroy 
or  endanger  it.  If  that  principle  is  to  be  acted  upon  by 
the  jury,  what  is  it  but  a  presumption  that  the  plaintiff 
is  not  guilty  of  negligence  tending  to  endanger  life  or 
limb? 

It  seems  to  me  that  we  must  hold  the  rule  as  to  the 
burden  of  proof  of  the  concurring  negligence  on  the 
j)art  of  the  plaintiff  to  be  that  the  plaintiff  must  satisfy 
the  jury,  in  order  to  entitle  him  to  recover,  that  he  was 
not  guilty  of  negligence  which  contributed  to  pro- 
duce the  injury  for  which  the  action  is  brought,  but  he 
is  not  called  on  to  make  such  proof  in  the  first  instance, 
unless  the  circumstances  disclosed  by  his  own  witnesses 
tend  to  show  him  guilty  of  negligence. 

When  negligence  is  not  thus  established,  it  is  to  be 
affirmatively  proved  by  the  defendant. 

In  any  view  of  it,  it  is  purely  matter  of  defence. 

The  rule  is  the  same  in  cases  of  negligence  as  in  other 
cases  ;  if  the  plaintiff' s  own  evidence  establishes  a  de- 
fence, the  plaintiff,  before  he  rests,  must  rebut  it,  or  he 
'will  be  nonsuited.  The  question  is  discussed  with  great 
clearness  and  ability  in  Redfield  &  Sherman  on  Negli- 
gervoe^  %  43,  <6c.,  and  the  cases  upon  it  are  collected. 
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I  have  not  examined  either  the  English  cases  or  those 
in  the  other  States  of  the  Union,  because  they  are  repu- 
diated by  the  Court  of  Appeals,  in  Johnson  v.  The  Hud^ 
son  River  R.  R.  Co.,  {supra,)  and  a  rule  there  adopted, 
which  must  govern  the  courts  of  this  State,  whatever 
their  views  may  be  as  to  the  correctness  of  the  conclu- 
sions arrived  at  in  other  States,  or  in  England. 

The  charge  was  not  that  the  jury  must  be  satisfied,  in 
order  to  find  a  verdict  for  the  plaintiff,  that  she  was  not 
chargeable  with  concurring  negligence,  which  they 
might  do  from  the  absence  of  any  evidence  tending  to 
prove  it ;  but  it  was  that  it  must  be  affirmatively  proved 
by  the  plaintiff.  By  this  language  the  jury  were  given 
to  understand  that  they  must  find  for  the  defendant  un- 
less the  plaintiff,  by  evidence  on  her  own  part,  disproved 
or  rebutted  negligence  which  was  otherwise  imputable  to 
her,  or,  what  is  the  same  thing,  presumed  against  her. 
Such  is  not  the  law. 

This  precise  point  was  decided  by  this  court  in  Hack- 
fordv.  TheN.  T.  Central  R.  R.  Co.,  {43  Bow.  Pr.  222,) 
and  must  be  taken  as  the  law,  until  a  different  rule  shall 
be  established  by  the  Court  of  Appeals. 

Second.  The  second  branch  of  the  charge  presented 
for  review  is  whether  the  plaintiff  was  responsible  for  the 
negligence  of  Caulon,  with  whom  she  was  riding,  by  per- 
mission, and  without  paying  therefor. 

It  is  conclusively  settled  in  this  State,  that  a  plaintiff  in- 
jured by  reason  of  a  collision  between  two  railroad  trains, 
owned  by  different  companies,  caused  by  the  negligence 
of  the  servants  of  one  or  both  of  said  companies,  is  not 
responsible  for  the  negligence  of  the  servants  of  the 
company  in  whose  cars  he  or  she  was  riding.  {CoUgrove 
V.  The  N.  T.  &  New  Haven,  and  The  If.  T.  <6  Harlem 
R.  R.  Co.,  20  N.  T.  492.  Chapman  v.  The  New  Haven 
R.  R.  Co.,  19  id.  342.  Sheridan  v.  The  Brooklyn  <fcc. 
R.  R.  Co.,  36  id.  39.) 

The  reason  of  this  rule  is  that  a  passenger  ought  not 
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to  be  held  responsible  for  the  negligence  of  persons 
whom  he  does  not  employ  and  cannot  discharge,  and 
over  whose  conduct  he  has  no  sort  of  control. 

It  is  said  in  Sherman  &  Redfield  mi  Negligence^  (§  46,) 
that  when  the  negligence  of  any  other  person  is  imputed 
to  the  plaintiff  it  must  appear  that  such  person  was  the 
plaintiff's  agent  in  the  transaction,  and  either  that  he 
was  under  the  plaintiff's  control,  or  that  he  controlled 
the  plaintiff's  personal  conduct.  *  *  *  And  unless 
the  person  whose  fault  is  relied  upon  by  the  defendant 
as  an  excuse,  was  subject  to  the  direction  of  the  plain- 
tiff, his  fault  cannot  be  properly  chargeable  upon  the 
latter.  Therefore  a  passenger  in  a  public  conveyance, 
such  as  a  railroad  car,  ship  or  stage,  is  not  precluded,  by 
the  mere  fact  that  the  injury  was  in  part  caused  by  the 
negligence  of  the  person  in  charge  of  the  vehicle  in 
which  he  was  travelling,  at  the  time,  from  recovering 
against  one  whose  negligence  injures  him. 

In  Webster  v.  The  Hudson  River  R.  R.  Co.^  38  N.  Y. 
260,)  Hunt,  Ch.  J.,  says :  *'The  imputation  to  the  plaintiff 
of  the  negligence  of  another,  is  based  upon  no  sound 
principle." 

If,  then,  the  law  is  thiat  a  party  injured  is  not  re- 
sponsible for  the  negligence  of  a  person  over  whom  he 
has  no  control,  it  would  seem  to  follow  that  an  injured 
party  should  in  no  case  be  responsible  for  the  negligence 
of  another,  over  whom,  or  whose  conduct,  he  has  no 
control. 

It  must  be  conceded  that  the  English,  and  many 
American,  cases  hold  a  different  doctrine ;  but  the  cases 
in  this  State  establish  the  principles  above  stated. 

It  must  not  be  overlooked,  in  passing  on  this  question, 
that  in  the  case  of  Browne.  The  N,  Y.  Cent.  R.  R.  Co., 
(32  JV.  Y.  597,)  it  is  said  by  Davis„  J.,  that  a  majority 
of  the  judges  were  of  opinion  that  the  judge  at  the  cir- 
cuit was  right  in  charging  the  jury  that  the  plaintiff  was 
responsible  for  the  negligence  of  the  driver  of  the  stage 
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in  which  she  was  a  passenger,  and  which  collided  with 
a  train  on  the  defendant's  road,  whereby  the  plaintiff 
was  injured,  was  correct. 

The  case  of  Webster  v.  The  Hudson  River  H.  R.  Co. 
has  been  decided  since  that  of  Brovm  v.  The  N.  T, 
Cent  a.  R.  Co.  J  and  is  to  be  taken  as  the  law,  if  the 
cases  cannot  be  reconciled. 

The  plaintiff  had  no  more  control  over  the  cononct  of 
Caulon,  in  the  management  of  the  horse  and  buggy  than 
she  would  have  had  over  the  management  of  a  steam- 
boat or  railroad  train;  and  the  same  immunity  from 
responsibility  for  his  conduct  must  follow. 

Had  she  ridden  with  a  man  who  was  known  to  her  to 
be  intoxicated,  or  physically  or  mentally  incapable  of 
managing  a  horse,  other  and  different  responsibilities 
might  result.    But  nothing  of  that  kind  is  pretended. 

It  seems  to  me,  it  is  our  duty  to  hold  that  the  plaintiff 
was  not,  under  the  circumstances,  responsible  for  the 
negligence  of  Caulon,  leaving  it  to  the  court  of  last  re- 
sort to  declare  the  law  applicable  to  the  case. 

Third.  As  to  whether  it  was  negligence  in  the  defen- 
dant' s  servants  to  approach  the  crossing  at  the  rate  of 
sixty  miles  per  hour,  provided  they  rang  the  bell  or 
sounded  the  whistle,  as  required  by  law. 

The  statute  requiring  a  bell  to  be  placed  on  the  engine 
of  railroad  companies,  and  rung  from  a  point  eighty 
rods  from  the  place  where  a  railroad  and  a  travelled 
road  shall  intersect  on  the  same  level,  and  shall  be  rung 
to  such  crossing,  or  a  steam  whistle  sounded  at  intervals 
from  a  point  eighty  rods  from  the  crossing,  until  it  shall 
be  passed,  was  passed  in  1854. 

What  was  the  highest  rate  of  speed  at  which  trains 
were  moved  at  that  time  we  da  not  know ;  but  it  is  rea- 
sonable to  assume  that  it  was  at  a  rate  which  would 
enable  a  person,  with  a  train  approaching  a  crossing,  to 
avoid  danger  before  the  train  whose  bell  was  rung  or 
whistle  sounded  could  reach  the  crossing. 
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To  require  a  signal  of  danger  to  be  made  when  it  was 
too  late  to  avoid  it,  would  be  to  increase  rather  than  les- 
sen the  risks  that  travellers  run  in  crossing  railroad 
tracks.  A  train  moving  at  the  rate  of  sixty  miles  per 
hour  would  run  more  than  eighty  rods  in  fifteen  seconds. 
Prom  this  is  to  be  deducted  the  time  required  for  the 
sound  to  travel  the  eighty  rods,  and  only  about  thirteen 
seconas  would  be  left  to  the  traveller  to  escape  the  train. 
A  person  whose  horse  was  at  the  track  might  cross  it,  if 
no  cause  of  detention  arose,  but  if  a  few  feet  from  the 
track,  when  the  alarm  was  heard,  he  would  neither  have 
time  to  advance  nor  to  turn  back,  as  a  prudent  man 
would  be  likely  to  do  rather  than  increase  the  danger 
that  might  be  occasioned  by  the  fright  of  the  horse,  re- 
sulting from  the  approaching  train. 

The  law,  as  laid  down  by  the  judge  at  the  circuit, 
would  justify  a  speed  of  100  miles  per  hour,  and  if  a 
train  moving  at  such  a  speed  should  comply  with  the 
statute  requirement,  the  traveller  would  have  but  nine 
seconds  after  the  signal  was  given  before  the  train  was 
upon  him ;  surely  it  was  never  intended  to  subject  the 
citizens  to  be  slaughtered  ad  libitum  by  the  railroad 
companies  of  the  State. 

It  seems  to  me,  therefore,  that  the  protection  of  the  pub- 
lic demands  that  the  courts  should  compel  railroad  com- 
panies to  approach  highway  crossings  at  such  a  rate  of 
speed  as  will  enable  persons  approaching  such  crossings  to 
avoid  danger,  after  the  signal  announcing  tl^e  approach 
of  the  train  is  heard,  and  before  the  train  reaches  the  cross- 
ing.   It  is  negligence  to  move  at  any  higher  rate  of  speed. 

The  verdict  must  be  set  aside  and  a  new  trial  ordered ; 
costs  to  abide  the  event. 

.  The  other  judges  concurred,  except  in  the  last  propo- 
sition. 

New  trial  granted. 

[Foumra  Dxpabtmsnt,  Gknebal  Tbuc,  at  Syracuse,  January  1, 1878.    Mvl- 
TaleoU  and  £.  D.  Smith,  Justices.] 
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pleaded &c. 

A  married  woman  is  not  liable  upon  any  executory  contract,  unless  it  be  made 
in  connection  with  her  separate  business,  or  separate  estate.  Hence  a  bond 
executed  by  her  is  of  no  validity,  where  it  la  not  alleged  that  she  carries  on 
any  separate  business,  nor  that  it  was  g^ven  for,  or  on  account  of,  her  sepa- 
rate estate. 

But,  although  a  bond  accompanying  a  mortgage  is  void,  it  does  not  follow  that 
the  mortgage,  also,  is  void.  The  latter  recites  a  consideration,  and  is  under 
seal.    There  is  therefore  a  sujfficient  consideration  to  support  it. 

A  statement,  in  a  mortgage  executed  by  a  married  woman,  that  the  mortgaged 
premises  are  occupied  by  her  as  a  dwelling-hou^,  and  that  the  mortgage  is 
intended  to  cover  all  the  lands  and  buildings  in  connection  therewith,  is  a 
distinct  allegation  or  admission  that  the  premises  are  her  separate  estate. 

When  a  married  woman  gives  a  mortgage  on  real  estate,  the  court  must  assume 
that  it  is  her  separate  property,  until  tlie  contrary  appears;  and  U seems  that 
she  will  be  estopped  from  denying  that  it  was  such. 

If  a  charge  upon  the  separate  estate  of  a  married  woman,  contained  in  her  en- 
dorsement of  a  promissory  note,  is  valid,  as  was  held  in  The  Com  Eixhange 
hie.  Co.  V.  Baboock,  (42  N.  Y,  613,)  a  charge  created  by  her  mortgage  is 
equally  valid. 

THIS  action  was  brought  to  foreclose  a  mortgage  on 
lands  in  the  city  of  Rochester,  given  by  the  defen- 
dant, Sarah  Conway,  to  Samuel  M,  Spencer,  to  secure 
the  payment  of  a  bond  executed  by  her,  in  the  penalty 
of  $18,000,  conditioned  to  pay  $9,000,  with  interest,  on 
or  before  the  1st  day  of  April,  1872. 

The  mortgage  contains  this  statement  in  connection 
with  the  description  of  the  premises  mortgaged.  "  This 
mortgage  is  intended  to,  and  does,  convey  all  the  lands 
and  buildings  belonging  to  the  party  of  the  first  part,  occu- 
pied by  her  in  connection  with  such  dwelling." 

The  complaint  alleges  that  the  mortgagor  is  a  married 
woman ;  that  she  has  failed  to  pay  according  to  the 
condition  of  the  bond;  and  prays  judgment  of  fore- 
closure and  sale. 

James  Conway,  the  husband  of  the  mortgagor,  and 
two  other  persons,  are  made  parties  as  claiming  some  in- 
terest in,  or  lien  upon,  the  mortgaged  premises. 
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Mrs.  Conway  demiirred  to  the  complaint,  and  assigned 
as  causes  of  demurrer : 

First  It  appears  that  the  plaintiffs  are  bankers,  and 
it  does  not  appear  that  they  have  authority  to  take  real 
estate  securities. 

Second.  The  husband  of  Mrs.  C.  is  improperly  made 
a  party. 

Third.  The  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

The  third  ground  is  the  only  one  relied  upon  by  the 
appellant  in  his  points,  and  the  only  one  considered  by 
the  General  Term. 

The  demurrer  was  overruled  at  the  Special  Term,  and 
the  defendant,  Mrs.  Conway,  appealed. 

By  the  Courts  Mullin,  P.  J.  The  position  of  the  de- 
fendant's counsel  is,  that  Mrs.  C,  being  a  married  woman, 
is  not  liable  on  the  bond,  it  not  being  alleged  that  it  was 
given  for,  or  on  account  of,  her  separate  estate,  nor  that 
she  had  any  separate  estate,  and  the  bond  being  a  nul- 
lity, there  was  no  consideration  for  the  mortgage,  and 
the  court  will  not  enforce  it. 

The  bond  is  of  no  validity  against  Mrs.  C.  She  is  not 
liable  on  any  executory  contract,  unless  made  in  con- 
nection with  her  separate  business,  or  separate  estate. 
It  is  not  alleged  that  she  carries  on  any  separate  busi- 
ness, nor  that  it  was  given  for,  or  on  account  of,  her 
separate  estate. 

The  statement  in  the  mortgage,  that  the  mortgaged 
premises  are  occupied  by  her  as  a  dwelling-house,  and 
that  the  mortgage  was  intended  to  cover  all  the  lands 
and  buildings  in  connection  therewith,  which  is  con- 
tained in  the  complaint,  is  a  distinct  allegation  or  admis- 
sion that  the  premises  were  her  separate  estate. 

It  is  true  that  this  is  not  alleged  in  a  way  to  require 
the  defendant  to  answer  it ;  but  it  cannot  be  said  that 
the  fact  that  the  mortgage  is  a  lien  on  her  separate  prop- 
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erty  is  not  in  the  complaint ;  and  in  passing  on  the 
questions  raised  by  the  demurrer  we  may  assume  the 
fact  to  be  as  thus  stated. 

However  this  may  be,  when  a  married  woman  gives  a 
mortgage  on  real  estate,  the  court  must  assume  that  it  is 
her  separate  property,  until  the  contrary  appears ;  and 
•  I  think  she  would  be  estopped  from  denying  that  it  was 
such.  Although  the  bond  is  void,  it  does  not  follow 
that  the  mortgage  also  is  void.  It  recites  a  considera- 
tion, and  it  is  under  seal.  There  is  therefore  a  sufficient 
consideration  to  support  it.  In  Tlie  Corn  Exchange 
Ins.  Co,  V.  BabcocJc^  (42  N.  Y,  613,)  the  consideration 
for  the  charge  of  Mrs.  Babcock'  s  separate  property  was 
recited  as  "  for  value  received." 

Her  undertaking  was  that  of  an  endorser  on  the  hus- 
hand's  note.  That  undertaking  was  a  nullity ;  she  was 
not  bound  by  it ;  and  yet  the  charge  contained  in  the 
endorsement  on  the  note  was  sustained. 

The  cases  are,  in  principle,  substantially  alike.  In 
each  the  contract  of  the  woman  was  void.  In  each  there 
is  an  express  charge  created  on  her  separate  estate  ;  in 
the  one  case  by  the  writing  on  the  note,  in  the  other 
by  the  mortgage.  If  the  charge  created  by  the  note 
was  valid,  surely  that  created  by  the  mortgage  was 
equally  valid. 

In  neither  case  was  there  an  obligation  binding  upon 
the  woman. 

The  order  of  the  Special  Term  should  be  affirmed. 
The  defendant  to  have  leave  to  answer  within  twenty 
days  on  payment  of  the  costs  of  the  demurrer  and  of 
the  appeal. 

[ForitTH  Dkpaktmbmt,  Gskulal  Tkkx,  at  Syracuse,  January  7, 1878.    MmI- 
Im,  TakoU  and  JK  i).  Smiih,  Jnsticea.] 
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The  statement  of  an  agent  cannot  be  received,  to  prove  his  agency,  so  as  to         ^1?! 
bind  his  princi|>al.    When,  therefore,  it  is  proposed  to  prove  that  a  person       'ecu        -i  ai 
represented  himself  as  the  agent  of  another,  the  evidence,  if  objected  to,         37  Mis'^872'- 
is  incompetent  for  any  purpose,  except  to  prove  that  he  so  held  himself  oat 
to  the  person  with  whom  he  dealt. 

Core  should  be  taken  to  guard  the  jury  against  considering  such  a  representa- 
tion as  evidence  of  the  agent's  authority,  until  a  ratification  is  proved. 

A  representation  of  a  person,  that  he  is  agent  for  another,  being  competent  for 
the  purpose  of  showing  that  he  held  himself  out  to  the  person  with  whom  he 
dealt,  as  agent,  the  court  is  under  no  obligation  to  limit  the  operation  of  the 
statement  of  the  agent,  unless  called  on  to  do  so,  by  the  counsel 

A  receipt  for  property  purchased  by  an  agent,  given  by  him  two  months  after 
the  sale,  is  not  a  part  of  the  res  gesta,  that  is,  of  the  sale,  so  as  to  make  it 
competent  as  such,  to  prove  his  authority  to  bind  his  principal,  if  the  objec- 
tion is  made  that  it  was  given  without  authority.  « 

The  representations  of  aa  agent,  made  to  other  persons  of  whom  he  bought 
property,  that  he  was  the  defendant's  agent  for  buying  property  of  the  same 
kind,  are  not  admissible,  to  show  his  authority  to  bind  the  defendant 

Although  it  has  been  held  that  an  agent's  authority  may  be  inferred  irom  acts 
of  a  kind  mmilar  to  that  done  in  the  case  in  which  the  proof  is  sought  to  be 
made,  yet  the  acts  from  which  the  inference  of  authority  is  sought  to  be 
drawn,  must  be  acts  done  under  the  authority  of  the  principal  Authority 
cannot  be  inferred  from  any  number,  however  large,  of  unauthorized  acts. 

A  receipt  for  money,  though  it  be  stated  to  be  in  full  of  the  debt  or  demand 
upon  which  it  is  received,  may  be  contradicted  or  explained  by  parol 
evidence. 

A  receipt  for  the  note  of  a  third  person  is  explainable,  unless  it  be  stated,  in  it, 
that  it  is  received  in  full  payment  of  the  debt  or  demand  on  which  it  is  to 
be  api^ied. 

A  receipt  was  given  by  the  plaintiff,  in  these  words :  **  Rec'd  of  L.  T.  H. 
$168.40  in  payment  of  an  ace.  of  $837,  against  J.  B.  M.  A  Co.  for  apples 
bought  by  J.  S."  Held  that  considering  this  as  a  mere  receipt  for  a  given 
sum  of  money  in  full  of  the  plaintiff's  debt,  it  was  explainable ;  unless  it  was 
to  be  treated,  on  the  evidence,  as  an  accord  and  satisfaction.  But  that  if  it 
was  to  be  considered  an  accord  and  satisfaction,  it  could  not  be  explained 
or  contradicted  by  parol  evidence. 

The  payment,  in  money,  of  part  of  a  debt  concededly  due,  which  is  agreed  to 
be  taken  in  full  payment,  is  not  an  accord  and  satisfaction.  But  when  the 
existence  of  the  debt,  or  the  amount  of  it,  is  disputed,  and  a  sum  of  money 
leas  than  the  amount  claimed  is  received  in  full  payment,  it  is  an  accord  and 
satisfaction. 

So,  too,  when  the  note  of  a  third  person  for  lees  than  the  debt,  or  property 
other  than  money,  or  when  additional  security,  is  received  in  satisfEMstion 
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of  the  debt,  it  is  an  accord  and  satisfaction,  and  bars  a  recoyery  for  any 
part  of  the  residue  of  the  debt.  But  when  the  debtor  delivers  to  his  creditor, 
and  the  creditor  receives,  property,  at  a  price  agreed  upon  by  them,  and  the 
amount  thus  paid  is  less  tliau  the  debt,  it  is  not  an  accord'^ and  satisfaction ; 
notwitlistauding  the  creditor  agrees  to  take  it  as  full  payment  of  the  debt. 

It  is  only  when  property  is  received  in  satisfaction  without  any  price  being 
agreed  upon,  at  which  it  is  to  be  estimated  between  them,  that  it  beoomos  a 
valid  accord  and  satisfaction: 

Where  sheep  delivered  by  the  defendant  to  the  plaintiff  and  others  of  his  cred- 
itors, in  part  payment  of  20  per  cent  of  the  amount  of  their  respective  debts, 
were  received  at  $5  per  head;  it  was  A^^Jthat  this  operated  only^  the 
payment  of  so  much  money ;  and  being  less  than  the  debt,  was  not  an  ac- 
cord and  satisfaction. 

THIS  action  was  brought  to  recover  the  price  of  a 
quantity  of  apples,  alleged  by  the  plaintiflf  to  have 
been  sold  to  the  defendant's  agent,  in  October,  1865. 

The  defence  was  that  the  apples  were  purchased  by 
the  firm  of  J.  P.  Marshall  &  Co.  of  the  city  of  New 
York.  The  plaintiff,  in  order  to  prove  that  the  defen- 
dant was  the  purchaser  of  the  apples,  called  one  Root, 
who  testified  he  bought  apples  for  the  defendant,  in 
the  town  of  Murray,  in  the  county  of  Orleans,  in  the 
fall  of  1865.  In  a  conversation  with  the  defendant, 
that  fall,  he  proposed  to  the  witness  to  buy  apples  for 
him,  and  he  would  pay  him  the  same  price  he  paid 
James  H.  and  Samuel  Smith,  and  the  price  thus  offered, 
he  sg,id,  was  all  he  paid  any  of  his  agents.  On  cross- 
examination,  the  witness  stated  the  conversation  thus : 
Defendant  said,  "  it  is  all  I  pay  any  of  my  agents ;  it  is 
all  I  am  paying  the  Smiths."  After  that,  bought  for  the 
defendant. 

Webster  E.  Howard,  one  of  the  plaintiffs,  testified 
that  he  negotiated  with  James  H.  Smith  for  the  sale  of 
the  apples.  The  following  question  was  then  put  to  the 
witness :  ' '  What  was  said  between  you  and  him  (Smith) 
on  the  subject  of  the  purchase?"  The  defendant's 
counsel  objected  to  the  question  as  incompetent,  it  not 
being  shown  that  Smith  had  authority  to  bind  the  defen- 
dant.   The  objection  was  overruled,  and  the  defendant' a 
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counsel  excepted.  The  witness  answered  :  ^'He  said  he 
wanted  to  buy  my  apples ;  that  he  was  buying  for  the 
defendant."  The  witness  then  stated  the  bargain  for 
the  apples,  and  that  he  took  a  receipt  from  Smith,  of 
which  the  following  is  a  copy : 

'^HoLLEY,  Oct.  24,  1865. 
Rec'd  of  W.  E.  Howard  198  bbls  apps.  for  L.  T.  Nor- 
ton, at  $5.25  per  bbl.,  amounting  to  $1,008.     Paid  cash 
$121 ;  bal.  due  $887.  James  H.  Smith,  agent." 

In  the  winter  the  witness  saw  the  defendant  and 
asked  him  if  he  could  pay  anything  on  the  account, 
and  he  replied,  he  could  not  then ;  that  he  had  been  to 
see  the  man  he  owed  most  to,  and  proposed  to  pay  20 
per  cent,  and  the  rest  when  he  was  able.  He  wanted 
them  to  take,  toward  the  20  per  cent,  a  lot  of  sheep  he 
had,  and  he  would  pay  in  money  what  the  sheep  fell 
short  of  the  20  per  cent.  The  sheep  were  taken  by  the 
creditors,  and  the  balance  in  cash  paid.  The  plaintiffs 
gave  to  the  defendant  a  receipt,  of  which  the  following 
is  a  copy :  •  ^ 

**Rec'd  of  L.  T.  Horton,  East  Bloomfield,  $167.40  in      • 
payment  of  an  ace.  of  $837.00  against  J.  B.  Marshall 
&  Co.  for  apples  bot.  by  James  Smith.    HoUey,  June 
28,  1866.'  W.  E.  Howard." 

The  defendant  wanted  a  receipt  for  Marshall  &  Co. 
The  witness  told  him  be  had  nothing  to  do  with  Marshall 
&  Co.,  and  objected  to  giving  it.  The  defendant  said  it 
would  make  no  difference,  we  should  have  our  pay. 
He  had  a  receipt  written ;  witness  would  not  sign  it.  He 
(witness)  drew  and  signed  the  one,  a  copy  of  which  is 
given  above.  The  defendant  said  he  would  pay  the 
balance  of  the  debt. 

The  defendant's  counsel  objected  to  the  foregoing 
evidence  in  relation  to  the  receipt,  on  the  ground  that  it 
was  in  the  nature  of  a  contract  and  could  not  be  contra- 
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dieted  by  parol.    The  objection  was  overruled,  and  the 
defendant's  counsel  excepted. 

Evidence  was  given  on  the  part  of  the  plaintiff  on  the 
subject  of  the  agency  of  Smith,  and  the  defendant's 
recognition  of  his  liability  for  the  balance  of  the  debt, 
and  on  the  part  of  the  defendant,  evidence  was  given 
tending  to  prove  that  he  purchased  of  the  plaintiffs  the 
debt  for  the  apples  against  Marshall  &  Co.,  and  that  the 
20  per  cent  was  paid  for  that,  and  as  part  of  a  debt  due  by 
himself,  and  that  he  was  agent  for  Marshall  &  Co.,  and 
the  Smiths  were  sub-agents  for  Marshall  &  Co. 

The  plaintiffs  called  three  witnesses,  each  of  whom 
testified  that  he  had  a  conversation  with  James  H. 
Smith,  to  whom  he  sold  his  apples  in  the  fall  of  1865  ; 
and  then  the  following  question  was  put  to  each  of 
them :  * '  What  was  said  between  you  and  Smith  as  to 
whom  Smith  was  buying  for?"  The  question  was 
objected  to  by  the  defendant's  counsel,  on  the  ground 
that  the  declarations  of  Smith  were  incompetent.  The 
objection  was  overruled,  and  the  defendant's  counsel 
excepted.  The  witness  said,  in  reply,  that  he  (Smith) 
said  he  was  buying  for  the  defendant. 

The  court  charged  the  jury,  among  other  things,  that 
the  receipt  was  prima  facie  a  bar  to  the  plaintiffs' 
claim,  but  that  it  was  competent  to  explain  it  by  parol 
evidence,  and  if  the  jury  were  satisfied  that  the  20  per 
cent  was  only  a  payment  to  that  extent,  and  not  in  full 
satisfaction  of  it,  such  payment  would  not  constitute  a 
defence.  To  this  part  of  the  charge  the  defendant's 
counsel  excepted. 

The  court  also  charged  that  if  the  plaintiff  accepted 
a  sum  less  than  the  debt,  partly  cash  and  partly  in 
sheep,  in  satisfaction  of  his  debt,  it  would  be  an  accord 
and  satisfaction.  That  the  writing  given  in  evidence 
tended  to  prove  such  defence,  but  it  was  not  conclusive ; 
it  might  be  explained,  and  if  the  jury  were  satisfied  that 
there  was  an  accord  and  satisfaction,  and  the  debt  was 
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the  defendant's,  the  partial  payment  would  not  consti- 
tute a  defence.  To  so  much  of  this  part  of  the  charge 
as  permitted  the  jury  to  act  upon  parol  evidence  in  ex- 
planation of  the  receipt,  the  defendant's  counsel  duly 
excepted. 

The  jury  found  a  verdict  for  the  plaintiffs,  for  the 
balance  of  their  debt,  and  interest ;  on  which  judgment 
was  entered,  and  from  it  the  defendant  appealed. 

By  the  Courts  Mullin,  P.  J.  It  was  competent  for 
the  plaintiffs  to  prove,  conditionally,  that  in  the  nego- 
tiation for  the  purchase  of  the  apples,  Smith  said  he 
was  buying  for  the  defendant.  1st.  Because,  if  the  pur- 
chase was  ratified,  it  was  a  part  of  the  res  gestm ;  and 
2d.  Because  without  proof  that  Smith  represented  him- 
self to  be  an  agent,  there  could  be  no  ratification  of  the 
purchase  by  the  defendant. 

If  Smith  did  not  assume  to  purchase  as  agent,  he 
alone  was  liable  for  the  apples,  and  the  defendant  could 
not  be  made  liable  for  the  price  without  a  promise  to 
pay  it,  supported  by  a  valid  consideration. 

When  an  agent  assumes  to  act  for  another,  and  that 
other,  with  knowledge  of  what  the  assumed  agent  has 
done,  ratifies  and  adopts  the  act,  he  is  himself  liable. 
{Paley*s  Agency^  171,  note  a,) 

But  the  statement  of  an  agent  cannot  be  received  to 
prove  his  agency,  so  as  to  bind  his  principal.  (1  Cowen 
&  HUP  8  Notes ^  189,  n,  187.)  When,  therefore,  it  is  pro- 
posed to  prove  that  a  person  represented  himself  as  agent 
of  another,  the  evidence,,  if  objected  to,  is  incompetent 
for  any  purpose,  except  to  prove  that  he  so  held  himself 
out  to  the  i)erson  with  whom  he  dealt.  Care  should  be 
taken  to  guard  the  jury  against  considering  such  a  rep- 
resentation as  evidence  of  the  agent's  authority,  until 
the  ratification  is  proved. 

In  this  case  the  representation  to  the  plaintiffs  was 
competent  for  the  purpose  above  indicated.    Being  com- 
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petent,  the  court  was  under  no  obligation  to  limit  the 
operation  of  the  statement  of  the  agent,  unless  called  on 
to  do  so  by  the  counsel ;  and  this  was  not  done  during 
the  trial,  nor  in  the  charge. 

The  receipt  for  the  apples,  signed  by  Smith  as  agent  for 
the  defendant,  stands  on  a  somewhat  different  footing. 
It  was  not  a  part  of  the  negotiation  which  resulted  in 
the  sale,  when,  if  ever,  the  agency  should  have  been 
and  was  disclosed.  A  pretence  of  agency  in  October, 
when  the  sale  was  in  fact  made  in  August,  was  not  a 
part  of  the  res^  gestcB^  that  is,  of  the  sale,  so  as  to  make 
it  competent  as  such. 

The  act  of  the  agent  in  giving  the  receipt  for  the  apples 
must  have  been  adiAitted,  to  prove  his  authority  to  bind 
the  defendant.  The  objection  that  the  receipt  was  given 
without  authority  was  distinctly  made,  and  as  dis- 
tinctly overruled. 

If  the  receipt  by  the  agent  of  the  apples  was  also 
ratified,  the  act  of  giving  the  receipt  was  also  ratified,  so 
that,  it  seems  to  me,  the  evidence  of  the  acts  and  decla- 
rations of  Smith  were,  if  ratified,  properly  received. 
The  jury  undoubtedly  found  that  they  were  ratified. 

I  cannot  discover  any  ground  upon  which  the  repre- 
sentations by  the  agent  to  other  persons  of  whom  he 
bought  apples,  that  he  was  the  defendant's  agent^  wei-e 
admissible.  Such  evidence  must  have  influenced  the 
jury  in  passing  on  the  question  of  authority,  and  for 
that  purpose  it  was  wholly  incompetent. 

It  has  been  held  that  an  agent' s  authority  may  be  in- 
ferred from  acts  of  a  kind  similar  to  that  done  in  the 
case  in  which  the  proof  is  sought  to  be  made.  But  the 
acts  from  which  the  inference  of  authority  is  sought  to 
be  drawn,  must  be  acts  done  under  authority  of  the 
principal.  Authority  cannot  be  inferred  from  any  num- 
ber, however  large,  of  unauthorized  acts.  The  declara- 
tion of  the  agent  to  the  witness  not  being  shown  to  be 
authorized,  furnishes  no  x)roof  of  authority,  even  wen^an 
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agent's  declaration  to  third  persons  competent  in  this 
action. 

It  is  difficult,  if  not  impossible,  to  ascertain  from  the 
decisions  of  the  Court  of  Appeals,  whether  a  receipt  in 
full  of  a  debt  or  claim  may  or  may  not  be  explained  or 
contradicted  by  parol  evidence. 

In  Coon  v.  Knap^  (8  2V.  Y.  402,)  the  plaintiff  and  her 
sister  had  been  injured  by  the  carelessness  X)f  the  de- 
fendant's driver,  in  upsetting  a  stage  coach  in  which  they 
were  passengers.  The  defendant,  while  the  plaintiff  was 
suffering  from  her  injuries,  offered  her  and  her  sister 
$40  in  full  for  their  damages,  which  was  accepted,  but 
upon  the  condition  that  if  they  did  not  get  well  by  a 
day  named,  it  should  not  be  in  full.  A  receipt  was 
drawn  and  signed,  acknowledging  the  receipt  of  the  $40 
in  full  for  damages,  but  nothing  was  said  in  it  as  to  the 
condition.  The  plaintiff,  not  getting  well  by  the  time 
named,  sued  for  her  damages ;  the  defendants  put  the 
receipt  in  evidence  in  bar  of  the  action,  and  thereupon, 
the  plaintiff  offered  to  prove  the  parol  condition.  It  was, 
however,  objected  to,  on  the  ground  that  the  receipt  was  a 
contract,  and  not  the  subject  of  explanation  by  parol. 
The  objection  was  sustained,  and  the  evidence  rejected, 
on  the  ground  that  it  was  not  competent  to  explain  or 
contradict  the  writing. 

In  Mlkins  v.  Whyland,  (24  N.  Y.  338,)  and  in  Terry 
V.  Wheeler,  (25  id.  620,)  receipts  purporting  to  be  in  full 
payment  for  property  purchased  were  held  not  to  be 
contracts,  and  were  therefore  explainable. 

In  these  cases  the  receipts  were  for  money.  It  has 
been  supposed  that  when  the  payment  was  in  property 
other  than  money,  a  different  rule  prevailed,  and  the 
receipt  was,  in  such  cases,  a  contract,  and  not  open  to 
explanation  or  contradiction. 

In  Kellogg  v.  Richards,  (14  Wend.  116,)  the  defen- 
dant offered  in  evidence,  in  an  action  for  goods,  &c. ,  a 
note  given  by  him  to  the  plaintiff  for  the  balance  due 
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them.  On  the  back  was  endorsed  by  the  plaintiff  a 
receipt  acknowledging  to  have  received  of  the  defendant 
the  note  of  a  third  person  for  an  amount  less  than  the 
balance,  as  a  compromise  for  the  full  payment  of  this 
note.  The  plaintiff  offered  to  prove  that  when  the  note 
described  in  the  receipt  was  taken,  the  defendant  prom- 
ised to  pay  the  balance.  This  evidence  was  held  to  be 
incompetent.  The  taking  of  the  note  in  full  for  the  debt 
was  held  to  be  a  valid  accord  and  satisfaction. 

In  BusweU  v.  Poineer,  (37  N.  Y.  312,)  the  plaintiff 
sued  for  the  price  of  lumber  sold,  and  on  the  billa 
were  receipts  in  these  words :  "  Rec'd  payment  by  note, 
3  months."  Another  in  these  words:  "Received  pay- 
ment of  M.  K.  &  Co.'s  note,  4  months."  The  plaintiff 
offered  to  contradict  the  latter  receipt,  by  showing  that 
the  note  therein  mentioned  was  not  received  as  payment, 
and  the  evidence  was  held  competent. 

It  would  not  throw  light  on  the  question  we  are  con- 
sidering to  multiply  cases.  From  those  cited,  the  fol- 
lowing conclusions  would  seem  to  follow  : 

First.  That  a  receipt  for  money,  though  it  be  said  to 
be  in  full  of  the  debt  or  demand  upon  which  it  is  received, 
may  be  contradicted  or  explained  by  parol  evidence. 
{Bj/an  V.  Ward,  48  id.  204.) 

Second.  A  receipt  for  the  note  of  a  third  person  is 
explainable,  unless  it  be  stated  in  it  that  it  is  received 
in  full  payment  of  the  debt  or  demand  on  which  it  was 
to  be  applied.  {Bunge  v.  Koop,  Id.  226.)  This  is  the 
distinction  between  the  cases  of  Kellogg  v.  Richards 
and  BusweU  v.  Poineer,  {supra.)  How  sound  the  dis- 
tinction is,  it  is  not  for  us  to  say.  It  strikes  me  as  it 
did  Justice  Nelson  in  Kellogg  v.  Richards.  He  says : 
"  It  is  true  there  is  not  much  of  any  ground  for  distinc- 
tion between  such  a  case  (receiving  property  or  other 
security)  and  one  where  a  less  sum  of  money  is  paid  and 
agreed  to  be  accepted  in  full." 

Considering  the  paper  relied  on  by  the  defendant  as 


SYRACUSE-JANUARY,  1873.  169 


Howard  v.  Norton. 


defence,  as  a  mere  receipt  for  a  given  sum  of  money  in 
full  of  the  plaintiifs'  debt,  it  is  explainable  unless  it  is 
to  be  treated,  on  the  evidence  before  us,  as  an  accord 
and  satisfactipn.  But  if  it  is  to  be  considered  an  accord 
and  satisfaction,  it  cannot  be  explained  or  contradicted 
by  parol  evidence.    (Kellogg  v.  Richards^  supra,) 

Hie  payment  in  money  of  part  of  a  debt  concededly 
due,  which  is  agreed  to  be  taken  in  full  payment,  is  not 
an  accord  and  satisfaction.  {Seyifnour  v.  Minturn^  17 
John.  169.  Dederick  v.  Leman^  9  id.  833.)  When,  how- 
ever, the  existence  of  the  debt,  or  the  amount  of  it,  is 
disputed,  and  a  sum  of  money  less  than  the  amount  , 
claimed  is  received  in  full  payment,  it  is  an  accord  and 
satisfaction.  (1  WaiVs  Pr.  1041,  and  cases  cited.)  So, 
too,  when  the  note  of  a  third  person  for  less  than  the 
debt,  or  property  other  than  money,  or  when  additional 
security  is  received  in  satisfaction  of  the  debt,  it  is  an 
accord  and  satisfaction,  and  bars  a  recovery  for  any  part 
of  the  residue  of  the  debt.  {Frishie  v.  Larned^  21 
Wend.  450.) 

When,  however,  the  debtor  delivers  to  his  creditor, 
and  the  creditor  receives  property  at  a  price  agreed 
upon  by  them,  and  the  amount  thus  paid  is  less  than  the 
debt,  it  is  not  an  accord  and  satisfaction,  notwithstand- 
ing the  creditor  agrees  to  take  it  as  full  payment  of  the 
debt.  Such  a  delivery  of  property  is  in  law  equivalent 
to  the  payment  of  so  much  money,  and  we  have  seen 
that  the  payment  of  a  sum  less  than  the  whole  debt  is 
not  a  satisfaction,  although  it  may  be  agreed  so  to  be. 
It  is  only  when  property  is  received  in  satisfaction,  with- 
out any  price  being  agreed  upon  at  which  it  is  to  be  esti- 
mated between  them,  that  it  becomes  a  valid  accord  and 
satisfaction.  Such  a  delivery  and  acceptance  is  held  to 
be  binding  on  the  creditor,  because  the  parties  have  the 
right  to  determine,  for  themselves,  the  value  of  property 
transferred  from  the  one  to  the  other ;  and  when  once  it  is 
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determined,  they  are,  in  the  absence  of  fraud,  bound  by 
such  agreement. 

There  is  no  reason  why,  if  parties  so  agree,  a  horse 
intrinsically  worth  but  $50  may  not  be  received  in  satis- 
faction of  a  debt  of  $1,000.  No  tribunal  is  authorized  to 
repudiate  the  arrangement  and  fix  a  price  on  the  ani- 
mal for  them. 

The  sheep  that  were  delivered  by  the  defendant  to  the 
plaintiff  and  others  of  his  creditors,  in  part  payment  of 
the  20  per  cent  of  the  amount  of  their  debts,  were  received 
at  $5  per  head.  This  operated  only  as  the  payment  of 
so  much  money ;  and  being  less  than  the  debt,  was  not 
an  accord  and  satisfaction. 

Because  of  the  reception  of  incompetent  evidence,  the 
judgment  should  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

[Fourth  Department,  General  Term,  at  Syracuse,  January  7,  1873.  Mul- 
lin,  TalcoU  and  K  D,  Smith,  Justices.] 


-♦  •♦ 


The  People,  ex  rel.  Ebenezer  M.  Davis,  vs.  Hezekiah 

Hill  and  others. 

When  a  case  is  made  for  issuing  a  writ  of  certiorari^  it  will  be  directed  to  all 
persons  whose  return  is  necessary  to  enable  the  court  to  determine  the  regu- 
larity or  validity  of  the  proceedings  of  the  officer  or  tribunal  sought  to  be 
reviewed. 

To  require  that  a  writ  should  issue  to  each  of  the  officers  or  bodies  whose  ac- 
tion is  sought  to  be  reviewed,  is  wholly  unnecessary ;  U  seems.  It  would  be 
sacrificing  substance  to  form. 

K  the  writ  is  directed  to  all  the  officers  or  bodies,  whose  action  was  necessary 
to  complete  the  act  which  is  complained  of,  it  is  enough.  Each  officer,  body 
or  board  can  return  as  to  the  part  performed  by  himself,  or  by  itself,  and 
then  the  court  will  have  before  it  all  the  information  that  could  be  obtained 
by  issuing  any  number  of  separate  writs. 

These  reasons  are  only  intended  to  apply  to  cases  in  which  several  officers  or 
bodies  arc  required  to  perform  separate  acts  which  go  to  make  up  one  official 
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transactioD ;  as  in  the  case  where  the  assessors,  commissioners  and  comity 
clerk  each  perform  acts  which  form  part  of  the  action  necessary  to  bond  a 
town  in  aid  of  the  construction  of  a  railroad. 

When  the  acts  of  different  officers  do  not  form  parts  of  one  entire  official  act, 
then  writs  must  issue  to  each  body  or  officer  whose  act  contributes  to  the 
completion  of  the  act  complained  of. 

When  ministerial  acts  enter  into,  and  form  part  of,  the  act  complained  of  as 
illegal,  the  writ  is  properly  directed  to  the  officer  or  body  thus  acting; 
although,  under  the  circumstances,  the  writ  could  not  issue  against  an  officer 
or  body  acting  ministerially. 

When  the  only  relief  to  a  party  is  a  certiorari,  and  relief  cannot  be  granted 
without  having  before  the  court  the  tictionof  a  ministerial  officer,  ip  reference 
to  the  same  matter,  it  is  the  right,  as  it  is  the  duty,  of  the  court  to  compel  a 
return  of  such  matter,  in  obedience  to  the  writ 

The  act  of  a  ministerial  officer  cannot  be  reviewed  on  certiorari,  unless  it  is 
connected  with  t!ie  judicial  action  of  some  other  officer;  nor  then,  unless  it  is 
necessary,  to  enable  the  court  from  which  the  writ  issues  to  grant  the  appro- 
priate relief. 

On  a  certiorari  to  review  proceedings  to  bond  a  town  in  aid  of  the  construction 
of  a  railroad,  it  is  not  necessary  to  make  the  assessors  parties  to  the  writ,  in 
order  to  obtain  the  assessment  roll,  consents  of  tax-payers,  <fec.  But  it  is 
essential  to  make  them  parties  in  order  to  ascertain  whether  they  have,  by 
personal  inspection  and  comparison  of  the  consents  and  assessment  roll, 
determined  that  consents  had  been  signed  by  the  number  required  in  order 
to  bond  the  town. 

It  is  no  reason  for  quashing  the  writ  that  the  assessors,  or  other  persons  to 
whom  it  is  directed,  are  out  of  office  ;  it  being  well  settled  that  the  writ  may 
issue  to  an  officer  whose  term  of  office  has  expired,  and  to'the  representative 
of  one  who  has  died,  who  has  the  custody  of  the  record  made  by  such  de- 
ceased officer. 

A  WRIT  of  certiorari  was  issued  in  behalf  of  the 
relator,  a  taxable  inhabitant  of  the  town  of  Onta- 
rio, in  the  county  of  Wayne,  to  review  the  proceedings 
to  bond  the  town  of  Ontario  to  aid  in  the  construction  of 
The  Lake  Ontario  Shore  Railroad,  pursuant  to  the  pro- 
visions of  an  act  of  the  legislature,  entitled  '  *  An  act  to  au- 
thorize certain  towns  of  the  counties  of  Oswego,  Cayuga 
and  Wayne  to  issue  bonds  and  take  stock  in  and  for 
the  construction  of  The  Lake  Ontario  Shore  Railroad," 
passed  May,  1868,  which  act  was  amended  by  chapter 
241  of  the  laws  of  1869. 

The  olqections  to  the  proceedings  were,   1.  That  the 
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assessors  did  not,  by  personal  examination,  ascertain, 
before  making  the  affidavit,  that  the  consent  of  a  ma- 
jority in  number  and  amount  of  the  taxable  property ,"" 
and  of  the  tax-payers  of  said  town  appearing  on  the  last 
preceding  assessment  roll  of  said  town,  being  that  of 
1869,  had  been  obtained,  as  required  by  the  second  sec- 
tion of  said  act ;  and,  2.  That  in  fact  the  consent  of  a 
majority  in  number  and  amount  had  not  been  obtained 
when  such  affidavit  was  made. 

The  writ  was  directed  to  the  three  railroad  commis- 
sioners appointed  by  the  county  judge  of  Wayne  county, 
pursuant  to  the  provisions  of  the  act  above  cited,  to  the 
assessors  of  said  town  for  the  year  1870,  and  to  A.  F. 
Redfield,  clerk  of  said  county  of  Wayne. 

Returns  to  said  writs  were  made  by  the  railroad  com- 
missioners, and  by  the  assessors  named  in  said  writ. 

A  motion  was  now  made,  on  behalf  of  the  railroad 

» 

commissioners,  to  quash  said  writ,  and  the  grounds  re- 
lied upon  to  quash  it  were  : 

First  That  the  commissioners  did  not  exercise  any 
judicial  functions,  and  hence  a  certiorari  cannot  issue 
to  bring  up  their  proceedings. 

Second.  That  all  the  things  required  to  be  done  prior 
to  issuing  the  bonds  of  the  town  were  done  before  the 
appointment  of  the  commissioners,  and  the  papers  filed 
in  the  county  clerk's  office  as  required  by  law;  and 
hence  it  is  impossible  for  the  commissioners  to  return 
such  matters  in  obedience  to  said  writ. 

By  the  Courts  Mullin,  P.  J.  If  a  writ  of  certiorari 
will  not  lie  in  this  case,  or,  what  is  the  same  thing,  if 
there  is  no  officer  or  person  compelled  to  make  a  return 
to  it,  the  tax-payers  of  the  town  of  Ontario  are  utterly 
without  redress,  and  their  property  taken  for  the  benefit 
of  a  private  corporation  without  any  redress,  no  mat- 
ter how  illegal  the  proceedings  to  attain  the  end  may 
have  been. 
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The  case  is  one  in  which  technicalities  must  not  be 
permitted  to  stand  in  the  way  of  relief  to  the  party 
claiming  to  be  injured  by  the  proceedings,  unless  greater 
abuses  are  likely  to  result  from  disregarding  them  than 
from  conforming  to  them. 

To  enable  the  court  to  pass  upon  the  legality  of  the 
proceedings  to  bond  the  town  of  Ontario,  it  must  have 
before  it  the  assessment  roll  of  1869 ;  the  consents  of  the 
tax-payers,  with  the  proof  of  their  signatures  thereto ; 
the  affidavits  of  the  assessors,  and  the  return  of  the  as- 
sessors whether  they  did  or  did  not  personally  ascertain, 
by  a  comparison  of  the  consents  with  the  assessment 
roll,  that  a  majority  in  number  of  the  tax-payers,  and 
representing  a  majority  in  amount  of  the  taxable  prop- 
erty appearing  on  the  preceding  assessment  roll,  had 
consented  to  bonding  said  town,  before  making  the 
affidavit  that  such  consents  had  been  given,  so  as  to 
authorize  the  commissioners  to  subscribe  for  stock  of 
said  railroad  company  and  to  issue  bonds  to  pay  for 
the  same. 

The  original  papers  on  which  the  assessors  are  pre- 
sumed to  have  acted,  were  required  to  be  filed  in  the 
county  clerk's  office,  and  the  county  clerk,  or  his  deputy, 
could  alone  return  them,  or  certified  copies  of  them. 

The  assessors  could  alone  return  whether  they  had 
personally  ascertained  that  the  consents  had  been 
signed  by  the  required  nutnber  of  tax-payers. 

The  county  clerk  and  assessors  are  necessary  parties 
to  the  writ,  and  unless  a  return  is  made  by  them,  no 
relief  whatever  can  be  granted.  The  only  matters  the 
commissioners  can  return  would  be,  whether  they  had 
subscribed  for  stock  in  said  railroad  company  and 
issued  bonds  in  payment  therefor.  These  acts,  whether 
done  or  omitted  to  be  done,  can  reflect  no  light  on  the 
question  of  legality  of  the  proceedings  preceding  the 
appointment  of  the  commissioners ;  but  it  may  be  im- 
portant that  the  court  should  be  informed  whether  stock 
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had  been  subscribed  for,  and  to  what  amonnt,  in  order 
to  enable  it  to  grant  the  relief  which  may  be  proper  in 
the  premises. 

When  a  case  is  made  for  issuing  a  certiorari,  it  will 
be  directed  to  all  persons  whose  return  is  necessary  to 
enable  the  court  to  determine  the  regularity  or  validity 
of  the  proceedings  of  the  officer  or  tribunal  sought  to  be 
reviewed. 

It  was  held,  in  Starr  v.  Trustees  of  the  ViUage  of 
Rochester y  (6  Wend,  564,)  that  a  certiorari  could  not  be 
directed  to  several  officers  who  performed  separate  parts 
in  appropriating  land  for  widening  a  street  in  that  vil- 
lage ;  that  in  such  case  a  writ  should  issue  to  each  of  the 
officers  or  bodies  who  participated  in  the  proceedings. 
{See  also  J  Fitch  v.  Corns,  of  KirJclandy  22  Wend.  132.) 

The  point  was  more  distinctly  met  in  the  moMer  of 
Woodbine  Street^  (17  Abb.  112.)  The  judge  says,  as 
many  writs  may  issue  as  were  necessary  to  bring  up  the 
whole  record. 

Conformity  to  the  established  practice  would  make 
it  proper  to  quash  the  writ  as  multif arous ;  but  it  is 
valid  as  to  one  of  the  bodies  to  which  it  is  addressed, 
and  irregular  as  to  the  others  only. 

In  the  case  of  Starr  v.  Trustees  of  the  ViUage  of 
Rochester y  {supra^)  it  was  suggested  by  the  learned 
judge  that  perhaps  the  addition  of  the  names  of  parties 
who  should  not  be  united  in  the  same  writ,  was  irreg- 
ular merely,  and  did  not  call  for  quashing  the  writ. 

It  seems  to  me  that  to  require  that  a  writ  should  issue 
to  each  of  the  officers  or  bodies  whose  action  is  sought 
to  be  reviewed,  is  wholly  unnecessary.  It  is  sacrificing 
substance  to  form.  If  the  writ  is  directed  to  all  the 
officers  or  bodies  whose  action  was  necessary  to  com- 
plete the  act  which  is  complained  of,  it  is  enough.  Each 
officer,  body  or  board  can  return  as  to  the  part  per- 
formed by  himself,  or  by  itself,  and  thus  the  court  wiU 
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hare  before  it,  all  the  information  that  could  be  obtained 
by  issuing  any  number  of  separate  writs. 

These  views  are  only  intended  to  apply  to  cases  in 
which  several  officers  or  bodies  are  required  to  perform 
separate  acts  which  go  to  make  up  one  official  transac- 
tion, as  in  the  case  before  us,  where  the  assessors,  com- 
missioners and  county  clerk,  each,  perform  acts  which 
form  part  of  the  action  necessary  to  bond  the  town. 
^  But  when  the  acts  of  different  officers  do  not  form 
parts  of  one  entire  official,  act,  then  writs  must  issue  to 
each  body  or  officer  whose  act  contributes  to  the  com- 
pletion of  the  act  complained  of. 

When  ministerial  acts  enter  into,  and  form  part  of 
the  act  complained  of  as  illegal,  the  writ  is  properly 
directed  to  the  officer  or  body  thus  acting,  although, 
under  the  circumstances,  the  writ  could  not  issue  against 
an  officer  or  body  acting  ministerially. 

When  the  only  relief  to  a  party  is  a  certiorari,  and 
relief  cannot  be  granted  without  having  before  the  court 
the  action  of  a  ministerial  officer  in  reference  to  the  same 
matter,  it  is  the  right,  as  it  is  the  duty,  of  the  court  to 
compel  a  return  of  such  matters  in  obedience  to  the 
writ.  The  act  of  a  ministerial  officer  cannot  be  reviewed 
on  certiorari,  unless  it  is  connected  with  the  judicial 
action  of  some  other  officer ;  nor  then,  unless  it  is  neces- 
sary to  enable  the  court  from  which  the  writ  issues  to 
grant  the  appropriate  Relief. 

It  was  not  necessary  to  make  the  assessors  parties  to 
the  writ  in  order  to  obtain  the  assessment  roll,  consents, 
&c. ;  but  it  was  essential  to  make  them  parties  in  order 
to  ascertain  whether  they  had,  by  personal  inspection 
and  comparison  of  the  consents  and  assessment  roll, 
determined  that  consents  had  been  signed  by  the  num- 
ber required  in  order  to  bond  the  town. 

Whether  this  information  will  be  deemed  by  the  court 
of  any  importance,  in  determining  the  validity  of  the 
proceedings  to  bond  the  town,  is  not  now  before  us,  and 
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we  will  not  enter  upon  an  examination  of  that  qnestiozi. 
It  is  enough  for  us  to  know  that  it  was  deemed  proper, 
by  the  court  ordering  the  certiorari,  to  call  for  a  return 
on  that  precise  point 

It  is  no  reason  for  quashing  the  writ  that  the.  asses- 
sors or  other  persons  to  whom  it  is  directed  are  out  of 
office.  It  has  been  settled,  for  a  long  time,  that  the  writ 
may  issue  to  an  officer,  whose  term  of  office  has  expired, 
and  to  the  representative  of  one  who  has  died,  who  has 
the  custody  of  the  record  made  by  such  deceased  officer. 
{Harris  v.  Whitney^  6  How.  Pr.  175,  and  cases  cited.) 

The  motion  to  quash  must  be  denied,  but  without 
costs,  as  the  piuctice  is  unsettled,  upon  the  points  pre- 
sented by  the  motion. 

[FoTTBTH  DsPARTMJEXT,  Gbnk&al  Term,  at  SyracuBO,  January  *J,  1878.    Mvl- 
tin,  TalcoU  and  E.  D,  SmUh  Justices.] 
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A  joint  owner  of  a  promissory  note  cannot  be  charged  as  endorser,  in  an  action 
brought  by  his  co-owner,  or  one  who  is  not  a  bonajtde  holder  for  value  and 
without  notice  of  the  defendant's  rights,  and  did  not  acquire  it  in  the  usoal 
course  of  business,  and  before  maturity. 

If  one  of  two  joint  owners  of  a  note  is  authorized  to  sell  his  co-owner^s  interest 
therein,  and  does  sell  it,  with  his  own,  the  whole  interest  will  pass  to  the 
purchaser ;  and  whether  tlic  latter  can  recover  against  the  co-owner  as  en> 
dorser  will  depend  upon  whether  he  obtained  the  note  under  circumstances 
which  entitle  him  to  insist  that  such  co-owner  is  estopped  from  proving  facta 
that  will  protect  him  against  such  liability. 

Where  one  of  two  joint  owners  of  a  note,  without  authority  from  hia  oo>owoer, 
sells  the  latter's  interest  in  the  note,  the  purchaser  will  acquire  only  the  in- 
terest of  the  seller  in  such  note. 

If  the  purchaser  knows,  when  he  purchases  a  note  from  one  of  the  owners 
thereof,  that  another  person  is  a  joint  owner  of  it,  he  knows,  as  matter  of 
law,  that  such  joint  owner  cannot  be  liable,  as  endorser,  to  any  person  cogni- 
aant  of  his  relation  to  the  note. 
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Wben  a  person,  knowing  that  a  constable  has  seized  and  offered  for  sale  only 
the  interest  of  one  of  two  joint  owners,  in  a  promissory  note,  purchases  that 
interest,  at  the  sale,  such  sale  and  purchase  will  carry  no  interest  in  the  en- 
dorsement of  the  same  owner,  on  which  an  action  can  be  maintained  by  the 
purchaser. 

THIS  action  was  brought  to  recover  against  the  de- 
fendant, as  endorser,  the  amount  of  a  promissory 
note,  made  by  Brewster  and  Perrin  to  the  order  of  the 
defendant,  for  $2,000,  payable,  with  interest,  six  months 
after  date,  at  the  First  National  Bank  of  DansvUle. 
The  note  waa  the  joint  property  of  the  defendant  and 
one  Merrit  B.  Perrin,  the  latter  having  an  interest  in  it 
of  some  $1,623.  SO,  and  the  defendant  an  interest  of 
$876.30.  The  defendant  being  a  resident  of  Ohio,  it  was 
deemed  best  by  both  parties  that  it  should  be  left  with 
some  third  person  for  collection,  in  this  State,  and  it 
was  accordingly  left  with  one  Warren  to  be  collected, 
and  the  proceeds  divided  in  the  proportions  above  given ; 
and  ft  was  distinctly  understood  and  agreed  between 
said  owners  that  the  note  should  only  be  delivered  on 
the  joint  order  of  said  owners,  or  to  them  personally, 
when  both  were  present. 

After  the  note  was  thus  deposited,  M.  B.  Perrin  as- 
signed to  one  Carter  a  claim  he  (P.)  had  against  the  de- 
fendant, and  Garter  commenced  an  action  against  the 
defendant,  in  a  justice's  court,  by  attachment,  to  recover 
the  debt  so  assigned  to  him  by  Perrin.  The  note  was 
seized  by  virtue  of  this  attachment,  and  after  the  recov- 
ery of  judgment  an  execution  was  issued  thereon,  and 
the  note  sold,  and  bid  in  by  the  plaintiff  in  this  suit  for 
$130.  When  the  note  became  due,  it  was  presented  for 
payment  at  the  bank  where  it  was  payable,  and  pay- 
ment being  refused,  it  was  duly  protested  and  notice 
thereof  served  on  the  defendant.  The  judgment  in  the 
attachment  suit  was  reversed  by  the  county  court  of 
livingston,  in  January,  1870.  Tlie  plaintiff  was  surety 
for  Carter  in  the  attachment  suit ;  he  delivered  the  at- 
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tachment  to  the  constable  ;  he  and  Carter  were  together 
when  it  was  delivered,  and  they  told  him  where  the  note 
tha,t  was  to  be  attached  wasj  and  instructed  him  to  go 
and  attach  it ;  they  went  with  the  constable,  at  his  re- 
quest, when  the  note  was  attached.  At  the  sale  the 
interest  of  Edgar  in  the  note,  only,  was  sold,  and  it  was 
so  stated  in  Norton' s  presence.  After  the  note  was  at- 
tached, the  constable  had  an  interview  with  Carter  and 
the  plaintiif,  at  Carter's  office,  in  which  the  latter  said 
they  had  been  trying  to  get  some  money  out  of  Carter, 
if  they  could,  and  they  had  finally  made  up  their  minds 
to  attach  the  note  and  sell  it.  It  was  then  talked,  also, 
that  Norton  was  to  bid  in  the  note  on  the  sale. 

Perrin  testified,  on  the  trial,  that  he  was  authorized, 
by  the  defendant,  to  sell  his  interest  in  the  note,  and  he 
sold  the  entire  interest  in  it  to  the  plaintiif,  for  $1,625, 
November  18, 1868,  which  was  paid.  He  also  testified 
that  he  had  the  note  in  his  possession  at  the  time  of  the 
sale ;  got  it  after  it  was  attached. 

The  attachment  was  levied  on  the  6th  of  November, 
1868,  and  the  execution  returned  satisfied  on  the  17th  of 
the  same  month. 

The  defendant  was  examined  as  a  witness  in  his  own 
behalf,  and  testified  that  he  had  never  authorized  Perrin 
to  sell  his  interest  in  the  note. 

When  the  plaintiff  rested,  the  defendant's  counsel 
moved  for  a   nonsuit,  on   the   grounds,  with  others, 

1.  That  the  plaintiff  had  not  proved  a  cause  of  action  ; 

2.  That  the  defendant  was  a  joint  owner  of  the  note  with 
the  plaintiff,  and  he  could  not,  for  that  reason,  be 
charged  as  endorser  by  his  co-owner.  The  motion  was 
denied,  and  the  defendant' s  counsel  duly  excepted.  At 
the  close'  of  the  evidence,  the  court  held,  as  matter  of 
law,  that  the  plaintiff  was  entitled  to  recover  a  verdict 
for  $1,623.60,  with  interest  from  the  date  of  the  note. 
To  wiiich  ruling  the  defendant's  counsel  excepted.  The 
defendant  renewed  his  motion  for  a  nonsuit,  on  the 
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ground  that  the  plaintiff  being  joint  owner  of  the  note 
with  the  defendant,  he  could  not  recover,  the  other 
owner  not  being  a  party  plaintiff.  The  niotion  was  de- 
nied, and  the  defendant's  counsel  excepted. 

The  defendant's  counsel  then  asked  leave  to  go  to  the 
jury  upon  the  question  whether  the  plaintiff  had  or  had 
not  knowledge  of  the  transactions  relating  to  the  note. 
The  court  refused  to  submit  that  or  any  other  question 
to  the  jury.  To  which  ruling  the  defendant's  counsel 
excepted. 

The  court  then  ordered  a  verdict  for  the  plaintiff,  and 
the  case  was  ordered  to  be  heard  at  the  General  Term 
in  the  first  instance,  and  judgment  in  the  meantime 
suspended. 

By  the  Courts  Mullin,  P;  J.  When  the  defendant 
left  the  court  room,  after  the  trial  of  the  case  was  ter- 
minated, he  must  have  been  dumb  with  astonishment  at 
the  result  of  what  he  doubtless  considered  a  triumph- 
ant defence. .  When  he  entered  upon  it  he  was  the 
owner  of  an  interest  in  the  note,  on  which  he  was  sued, 
of  some  $400 ;  when  he  got  through,  that  interest  was 
gone,  and  a  verdict  rendered  against  him  for  the  whole 
amount  of  his  co-owner' s  interest  in  the  note. 

Whether  this  verdict  can  be  sustained  depends  on  the 
question,  whether  the  plaintiff  is  a  honafide  holder  of  the 
note  on  which  the  suit  is  brought,  for  value  and  without 
notice  of  the  defendant' s  rights,  and  whether  he  acquired 
it  in  the  usual  course  of  business,  and  before  maturity. 
Perrin  swears  that  he  sold  the  whole  interest  in  the  note 
to  the  plaintiff  by  the  authority  of  the  defendant.  The 
defendant  denies  that  he  ever  gave  Perrin  any  such  au- 
thority ;  and  if  the  plaintiff' s  title  depended  in  any  degree 
on  such  authority,  the  question  presented  by  this  con- 
flicting evidence  should  have  been  submitted  to  the  jury. 
The  court  however  utterly  refused  to  submit  any  ques- 
tion of  fact  to  the  jury ;  and  after  so  broad  a  refusal,  it 
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would  have  been  useless  to  call  on  the  court  to  submit 
this  specific  point  to  them. 

For  the  purposes  of  the  case,  we  must  assume  that  the 
jury  would  have  found  that  the  defendant  did  not  au- 
thorize Perrin  to  sell  his  interest  in  the  note.  If  not, 
then  the  plaintiflE  acquired  only  the  interest  of  Perrin  in 
the  note. 

Perrin' s  interest  was  the  sum  of  $1,623.30,  due  from 
the  makers  of  the  note.  As  between  Perrin  and  the  de- 
fendant, the  former  could  not  maintain  an  action  against 
the  defendant  on  his  endorsement.  If  Perrin  was  au- 
thorized to  sell  the  defendant' s  interest,  and  did  sell  it 
to  the  plaintiflf,  with  his  own,  then  the  whole  interest 
passed  to  the  plaintiff ;  and  whether  the  plaintiff  could 
recover  against  the  defendant  as  endorser,  would  de- 
pend upon  whether  he  obtained  it  under  circumstances 
which  entitled  him  to  insist  that  the  defendant  was  es- 
topped from  proving  facts  which  would  protect  him 
against  such  a  liability.  The  sale  to  the  plaintiff  was 
on  the  18th  of  November,  1868,  or  nearly  a  week  before 
it  came  due.  It  was  after  the  sale  of  the  note  by  the 
constable,  on  the  attachment,  and  after  the  purchase 
of  it  by  the  plaintiff,  on  that  sale. 

The  plaintiff  when  he  purchased  knew  the  defendant 
was  a  joint  owner  of  the  note.  He  acted  with  Carter  in  pro- 
curing the  issue  and  levy  of  the  attachment  on  the  inter- 
est of  the  defendant,  in  the  note.  He  therefore  knew,  as 
matter  of  law,  that  being  a  joint  owner  with  Perrin  he  (the 
defendant)  could  not  be  liable  as  endorser,  to  any  person 
cognizant  of  the  defendant' s  relation  to  the  note. 

If  the  plaintiff  relies  on  his  purchase  at  the  constable's 
sale  he  is  in  a  still  worse  condition.  He  knew  that  the 
officer  had  seized  and  offered  for  sale,  and  he  purchased, 
only  the  interest  of  the  defendant,  in  the  note.  That 
was  a  claim  against  the  makers  of  the  note  for  some 
$376.  Such  a  sale  and  purchase  carried  no  interest  in 
the  endorsement  of  the  defendant,  on  which  an  action 
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could  be  maintained,  and  yet  the  plaintiff  has  been  per- 
mitted to  recover  the  amount- of  Perrin's  interest  in  the 
note  against  the  defendant  as  endorser. 

There  is  still  another  difficulty  in  the  way  of  the  plaintiff, 
if  he  claims  on  a  purchase  of  the  whole  note  from  Perrin. 
If  Perrin  is  right  ip  saying  he  sold  the  note  on  the  18th  of 
November,  it  is  manifest  that  on  that  day  the  plaintiff 
was  the  owner,  to  the  extent  of  the  defendant' s  interest 
in  the  note ;  and  all  that  Perrin  had  to  sell  was  his  own 
share  of  the  note ;  so  that  it  cannot  be  true  that  Perrin 
at  any  time  sold  the  whole  interest  in  the  note  to  the 
plaintiff. 

There  must  be  a  new  trial,  with  costs  to  abide  the 
event. 

[FomTH  DxPA&TKEirr,  Geioeilal  Term,  at  Syracuse,  January  7, 1878.  MtUUn, 
TdeoU  and  E,  D.  Smith,  Justices.]  s. 


Charles  P.  Hayes  and  others  vs.  George  Baxter  and 

others. 

The  defendants  were  partners,  and  were  indebted  to  the  plaintiffs.  B.,  one  of 
the  partners,  was  also  indebted  to  the  plaintiffs,  on  his  individual  account, 
and  to  pay  the  same  gave  the  plaintiffs  a  note,  signed  with  the  name  of  the 
firm,  bat  without  the  knowledge  or  consent  of  the  other  members.  The 
plaintiff  procured  the  note  to  be  discounted,  at  a  bank;  and  the  same  not 
being  paid,  at  maturity,  it  was  charged  to  them,  by  the  bank,  and  was  paid 
by  the  defendants,  and  credited  to  B.  instead  of  the  firm.  The  defendants 
claimed  that  the  note  should  have  been  credited  to  their  firm,  instead  of  B. 

ffdd,  1.  That  to  deprive  the  defendants  of  the  right  to  be  credited  with  the 
note,  it  was  necessary  to  show  that  they  had  ratified  the  acts  of  B.  in  making 
the  same,  and  delivering  it  in  payment  of  his  own  debt. 

2.  That  although  the  defendants  knew  of  the  existence  of  the  note,  before  it  was 
paid,  that  knowledge  did  not  apprise  them  that  it  had  ieea  given  by  B.  in 
fraud  of  his  associates. 

8.  That  payment  of  the  note,  by  the  defendants,  being  the  only  act  of  ratifica- 
tion, on  their  part,  that  was  of  no  significance,  unless  they  knew,  at  the  tmie, 
of  the  iinproper  use  that  had  been  made  of  the  note. 
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4.  That  until  such  knowledge  was  brought  home  to  them,  payment  was  not  a 
ratification  of  the  delivery  of  the  note  to  the  plaintiflfe  in  payment  of  B.'8  in- 
dividual debt. 

APPEAL,  by  the  defendants,  from  a  judgment  en- 
tered upon  the  report  of  a  referee. 

By  the  Courts  Mullin,  P.  J.  There  is  but  a  single 
question  in  this  case,  and  that  is  whether  a  note  for 
$200,  made  by  the  defendants  to  the  plaintiffs'  order,  at 
two  months,  should  be  credited  to  the  defendants. 

The  facts  are  briefly  as  follows :  The  plaintiffs  were 
merchants,  doing  business  at  Forestport,  N.  Y.  Greorge 
Baxter  was  engaged  in  the  lumbering  business  at  the 
same  place,  and  they  had  dealings  together.  Baxter 
ceased  business,  and  the  firm  of  Baxter,  Smith  &  Bray- 
ton,  of  whom  George  Baxter  was  one,  succeeded  him, 
and  they  had  dealings  with  the  plaintiff;  and  at  the 
time  of  giving  the  note  hereinafter  referred  to,  they  were 
indebted  to  the  plaintiffs. 

George  Baxter,  in  January,  1868,  was  indebted  to  the 
plaintiffs,  and  they  applied  to  Henry  Baxter,  the  brother 
and  agent  of  George,  for  payment  on  the  indebtedness. 
At  that  time  the  copartnership  of  Baxter,  Smith  &  Bray- 
ton  had  been  formed,  and  was  doing  business.  Henry 
Baxter  was  in  the  employ  of  the  firm,  and  drew  a  note 
for  $200,  signed  to  it  the  name  of  the  firm,  and  gave  it  to 
the  plaintiffs  to  apply  on  the  indebtedness  of  George 
Baxter  to  them. 

This  note  was  made  without  the  knowledge  or  consent 
of  Smith  &  Brayton,  the  other  members  of  said  firm. 

After  a  time  an  agent  of  the  firm  examined  the  plain- 
tiffs' books,  and  found  the  note  of  the  firm  credited  to 
George  Baxter.  On  being  informed  of  it.  Smith  &  Bray- 
ton insisted  that  it  should  be  credited  to  the  firm,  and 
not  to  George  Baxter.  The  plaintiffs  procured  the  note 
to  be  discounted,  and  not  being  paid  at  maturity  it  was 
charged  to  them  by  the  bank  that  had  discounted  it,  and 
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it  was  afterward  paid  by  the  defendants,  but  when  does 
not  appear. 

The  referee  to  whom  the  issues  were  referred,  dis- 
allowed the  $200  note  as  payment  by  the  defendants, 
but  did  allow  it  as  a  payment  by  George  Baxter,  on 
the  grounds  that  the  payment  of  the  note  was  a  ratifica- 
tion of  the  giving  of  the  note,  and  its  credit  to  Baxter 
could  not  4)e  recalled. 

■ 

In  order  to  be  able  to  pass  upon  the  question  of  rati- 
fication, a  few  more  facts  must  be  stated. 

When  the  plaintiffs  opened  the  account  on  the  books 
with  the  defendants,  they  charged  them  with  the  amount 
due  from  George  Baxter,  and  credited  them  with  the 
amount  paid  by  him,  and  among  other  items  was  the 
$200  note.  The  defendants'  account  commenced  15th  of 
January,  1868,  and  at  this  time  the  plaintiffs'  books 
showed  an  indebtedness  due  from  the  defendants  of  over 
$500.  An  agent  of  the  defendants,  on  discovery  that 
Baxter's  account  was  carried  into  theirs,  objected  to  it, 
and  insisted  a  new  account  should  be  opened,  as  of  the 
last  mentioned  date.  The  note  did  not  become  due  un- 
til the  middle  of  March. 

The  defendants'  agent  did  not  learn  of  the  note  until 
the  latter  part  of  April,  1868,  and  it  was  subsequent  to 
this,  if  I  understand  the  referee' s  finding,  that  it  was  paid 
by  the  plaintiff. 

To  deprive  the  defendants  of  the  right  to  be  credited 
with  this  note,  two  distinct  and  independent  acts  of  the 
agent  Henry  Baxter  must  be  found  to  be  ratified  by 
Smith  and  Brayton,  with  full  knowledge  of  all  the  facts 
relating  to  the  said  note :  1st.  The  making;  and,  2d.  The 
delivery  in  payment  of  George  Baxter' s  indebtedness. 

There  can  be  no  doubt  but  that  they  ratified  the  making 
of  the  note.  Did  they  ratify  the  use  that  was  made  of 
it,  after  being  made? 

The  right  to  make  the  note  is  not  called  in  question. 
It  was  as  valid  as  if  made  by  George  Baxter  himself.* 
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The  unauthorized  and  wrongful  act  was  the  application 
of  it  in  payment  of  George' s  debt.  That  act  has  never 
been  ratified,  after  it  came  to  the  defendants'  knowledge 
that  such  use  had  been  made  of  it. 

From  the  manner  in  which  the  plaintiffs'  books  were 
kept,  (and  the  defendants  trusted  to  them,  as  their  own 
were  not  correct,)  the  defendants  were  shown  to  be  in 
debt  to  the  plaintiffs,  and  for  such  debt  it  was  proper 
to  give  the  company' s  note.  Information  that  the  plain- 
tiflfs  held  a  note  for  $200,  did  not  apprise  them  that  it 
had  been  given  by  one  of  the  firm  in  fraud  of  his  asso- 
ciates. As  the  payment  is  the  only  act  of  ratification,  it 
is  of  no  significance  unless  at  that  time  the  defendants 
knew  of  the  improper  use  that  had  been  made  of  the 
note.  That  the  defendants  did  know  of  its  improper  use, 
is  not  found,  and  cannot  be  inferred  from  the  evidence. 
And  until  that  fact  is  brought  home  to  them,  payment 
of  the  note  was  not  a  ratification  of  the  delivery  of  the 
note  to  the  plaintiflfs  in  payment  of  Baxter' s  individual 
debt. 

The  judgment  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

[Fourth  Dxpajhiixnt,  Gxiteral  Term,  at  Rochester,  April  1,  1878.    MuUin, 
TalcoU  and  K  D,  JSmUh,  Justices.] 
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There  is  nothing  in  the  provisions  of  the  Revised  Statutes  relating  to  a  dis- 
covery of  books  and  papers,  that  authorizes  the  insertion,  in  the  order,  of  the 
consequences  of  not  obeying  it. 

But  rule  16  of  the  Supreme  Court  (now  rule  20)  provides  that  the  order  shall 
declare  the  consequences  ef  an  omission  to  comply  with  the  same;  and 
although  there  is  no  authority,  in  the  provisions  of  the  Code  relating  to  dis- 
covery, for  inserting  that  provision  in  the  rule,  yet  the  insertion  of  such  a 
clause  in  an  order  for  discovery  cannot  affect  its  validity ;  the  clause  being 
entirely  harmless.(a) 

If  the  insertion  of  such  a  provision,  in  an  order  for  discovery,  could  affect  its 
validity,  rule  20  is  confirmed  and  legalized  by  section  IS  of  chapter  408 
of  the  laws  of  1870. 

Parties  who  have  procured  the  insertion,  in  an  order,  of  a  provision  giving 
leave  to  apply  to  another  judge  for  an  order  to  show  cause  why  such  order 
has  not  been  complied  with,  cannot  be  heard  to  complain  of  it,  afterward. 

Although  Special  Terms  are  required  to  be  held  in  the  several  counties,  their 
jurisdiction  is  not  limited  to  cases  arising  in  the  county,  or  even  the  judicial 
district,  in  which  they  are  held.  They  have  jurisdiction  to  hear  and  decide 
motions  from  any  part  of  the  State. 

It  is  irregular  to  make  a  motion  out  of  the  district  in  which  the  place  of  trial 
is  laid ;  except  that  it  may  be  made  in  a  county  of  another  district  adjoining 
the  district  in  which  the  place  of  trial  is. 

It  is  competent  for  counsel  to  agree  to  have  a  motion  heard  and  decided  at 
any  Special  Term  in  any  county  in  the  State ;  and  the  order  nmde  in  it  is 
reviewable  when  made  in  a  county  other  than  that  designated  by  the  Code, 
as  if  it  were  made  in  the  proper  county. 

THE  plaintiff  sued  the  defendants  for  negligence  in 
making  the  milk  furnished  by  him  to  them,  as 
proprietors  of  a  cheese  factory  in  Herkimer  county,  into 
cheese. 

The  plaintiff  applied  to  the  Hon.  A.  B.  Jamjbs,  a 
justice  of  this  court,  for  an  order  requiring  the  defen- 
dants to  make  discovery  of  certain  books  and  papers 
belonging  to  them,  or  under  their  control.  After  hear- 
ing the  parties,  he  made  an  order,  pursuant  to  the 
prayer  of  the  petition  presented  to  him,  requiring  the 
defendants  to  make  rach  discovery,  and  that  they  give 
notice  to  the  plaintiff's  attorney  of  the  time  of  making 
such  deposit,  and  for  a  failure  to  comply  with  the  order 

(a)  See  Broderick  v.  ShOUm,  (18  Abb,  218.) 
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the  defendants  should  be  precluded  from  making  any 
defence,  and  their  answer  should  be  stricken  out,  unless 
the  defendants  should,  immediately  upon  the  expira- 
tion of  the  time  allowed  for  making  the  discovery,  ap- 
ply to  a  justice  of  this  court  for  an  order  for  leave  to 
show  cause  why  this  order  had  not  been  complied  with  ; 
and  the  defendants'  attorney  was  required  to  have  his 
clients  present  before  the  judge,  making  the  order,  for 
oral  examination. 

An  order  to  show  cause  was  obtained  from  Doolit- 
TLE,  J.,  which  was  finally  vacated  by  him,  and  an  order 
made  making  the  order  of  James,  J.,  absolute. 

A  motion  was  noticed  on  behalf  of  the  defendants,  for 
a  Special  Term  in  Lewis  county,  to  vacate  the  orders 
above  mentioned.  By  the  agreement  of  counsel  it  was 
heard  at  a  Special  Term  in  Saratoga  county,  held  by 
BocKES,  J.,  and  it  was  denied,  and  from  the  order  then 
made  the  defendants  appealed. 


By  the  Courts  Mullin,  P.  J.  It  is  not  claimed  but 
that  the  order  of  James,  J. ,  was  a  proper  one,  so  far  as 
it  related  to  a  discovery  of  books,  &c.  But  it  is  said 
that  the  provision  prescribing  the  consequences  of  not 
obeying  the  order  is  unauthorized  and  void. 

The  proceedings  to  obtain  a  discovery  of  books  and 
papers  are  prescribed  by  3  JR.  S.  pp,  293,  294,  §§  60-64, 
66,  6fh  ed.  There  is  nothing  in  those  sections  that  au- 
thorizes the  insertion  in  the  order  for  discovery,  of  the 
consequences  of  not  obeying  it.  Section  65  provides 
that  the  court  may  nonsuit  the  party  disobeying  the 
order,  strike  out  a  plea,  or  debar  him  from  any.  particu- 
lar defence  in  relation  to  which  discovery  is  sought 
Such  an  order  can  only  be  made  after  the  party  is  proved 
to  be  in  default,  and  no  benefit  can  result  from  inserting 
in  the  order  which  of  these  several  penalties  will  be  in- 
flicted if  the  discovery  is  not  made. 

We  have  no  means  of  ascertaining  the  reasons  that 
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induced  the  judges  who  framed  the  rules  to  insert  such 
a  provision  in  the  16th  rule  of  the  court,  (now  rule  20.) 
But  the  insertion  of  such  a  provision  cannot  render  the 
order  for  discovery  irregular  or  invalid.  It  is  simply  an 
unnecessary  provision. 

The  provisions  of  the  Code  relating  to  discovery  fur- 
nish no  authority  for  inserting  the  provision  under  con- 
sideration in  the  rule. 

If  the  insertion  of  such  a  provision  in  an  order  for 
discovery  could  aflfect  its  validity,  we  apprehend  that 
the  rule  is  confirmed  and  legalized  by  section '  13  of 
chapter  408  of  the  laws  of  1870.  It  declares  that  the 
rules  adopted  by  the  judges,  now  in  force,  shall  remain 
in  force  until  altered  or  abolished  by  the  judges  author- 
ized to  revise  the  same. 

But  it  is  not  necessary  to  invoke  the  aid  of  the  statute, 
to  support  the  order.  The  provision  declaring  the  con- 
sequences of  disobeying  the  order  is  entirely  harmless. 

As  the  defendants  procured  the  insertion  in  the  order 
of  James,  J.,  of  the  provision  giving  leave  to  apply  to 
another  judge  for  an  order  to  show  cause,  they  cannot  be 
heard  to  complain  of  it  now. 

Technically,  the  papers  on  the  motion  before  Judge 
James  were  filed  within  ten  days  from  the  time  they 
were  delivered  to  the  clerk  by  the  judge,  who  for  that 
purpose  must,  under  the  circumstances,  ^tand  in  place 
of  the  clerk. 

I  entertain  no  doubt  of  the  jurisdiction  of  the  Special 
Term  in  Saratoga  to  entertain  the  motion  to  set  aside  the 
orders  of  Judges  James  and  Doolittle. 

Although  Special  Terms  are  required  to  be  held  in 
the  several  counties,  their /jurisdiction  is  not  limited  to 
cases  arising  in  the  county,  or  even  the  judicial  district, 
in  which  they  are  held.  They  have  jurisdiction  to  hear 
and  decide  motions  from  any  part  of  the  State.  It  is 
irregular  to  make  a  motion  out  of  the  district  in  which 
the  place  of  trial  is  laid ;  except  that  it  may  be  made  in 
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a  county  of  another  district  adjoining  the  district  in 
which  the  place  of  trial  is. 

It  is  competent  for  counsel  to  agree  to  have  a  motion 
heard  and  decided  at  any  Special  Term  in  any  county 
in  the  State,  and  the  order  made  in  it  is  reviewable 
when  made  in  a  county  other  than  that  designated  by 
the  Code,  as  if  it  were  made  in  the  proper  county. 

The  order  of  the  Special  Term  is  afltaned,  with  $10 
costs. 

[Fourth  DEPAftTMXNT,  General  Term,  at  Rochoster,  April  1, 1878.    MuUin, 
TcUooU  and  K  D  Smiih,  Justices.] 


Bissel  vs.  Toerey  and  others. 

The  plaintiff,  being  the  owner  of  a  canal  boat,  employed  the  defendants  to  tow 
the  same  from  Albany  to  New  York.  The  boat  used  by  the  defendants,  in 
'towing  the  same,  did  not  belong  to  them,  but  to  a  steamboat  company,  and 
was  chartered  by  the  defendants  for  the  season,  under  an  arrangement  by 
which  they  were  to  pay  so  much  for  4  round  trip,  for  the  use  thereof,  and 
the  company  were  to  pay  the  expenses  of  running  the  boat,  and  were  to  hire 
and  pay  the  men  engaged  thereon,  and  the  defendants  were  to  receive  the 
earnings  of  the  boat,  after  paying  expenses.  The  canal  boat,  after  bein^ 
towed  to  New  York,  was  sunk,  in  the  harbor,  through  the  negligence  of  the 
hands  numaging  the  tow-boat  ffeld  that  the  defendants  were  not  liable  to 
the  plaintiff  for  the  consequences  of  such  negligence. 

ffeld,  alao,  that  for  the  negligence  of  those  employed  on  the  towing  boat,  the 
owners,  alone,  were  liable ;  and  the  action  against  them  would  not  be  on  the 
contract,  but  for  breach  of  the  duty  to  tow  safely. 


MOTION  for  a  new  trial,  ordered  to  be  heard  in  the 
first  instance  at  the  General  Term,  and  that  in 
the  meantime  judgment  be  suspended. 

The  plaintiff  was  the  owner  of  the  canal  boat  Joseph 

Congdon^  that  was  lying  near  Troy  in  November,  1860, 

with  a  cargo  on  board,  destined  for  the  city  of  New  York. 

The  tow-boat  Alice  Price  was  owned  by  the  Never- 
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sink  Steamboat  Company,  and  was  engaged  in  towing 
boats  between  Troy  and  New  York.  One  Scott  was  the 
agent  at  Troy  for  procuring  boats  to  be  towed  by  the 
jPrlc€y  and  an  agreement  was  entered  into  between  the 
plaintiff  and  Scott  that  the  Alice  Price  should  tow  his 
boat  to  New  York  for  $46.  The  Congdon  was  taken  in 
tow,  and  after  arriving  in  the  harbor  of  New  York,  she, 
through  the  negligence,  as  the  plaintiff  alleges,  of  the 
hands  managing  the  Alice  Price^  struck  a  vessel  lying 
in  the  harbor,  and  was  sunk.  This  action  was  brought 
to  recover  the  value  of  the  boat  and  cargo.  On  the  first 
trial  of  this  cause,  the  plaintiff  recovered  a  verdict 
against  two  of  the  defendants,  and  a  verdict  was  rendered 
in  favor  of  the  third,  Samuel  W.  Torrey. 

The  General  Term  set  aside  the  verdict,  and  ordered 
a  new  trial,  upon  the  ground  that  upon  tl\e  evidence, 
neither  of  the  defendants  was  liable  to  the  plaintiff. 

On  the  last  trial  the  court  nonsuited  the  plaintiff,  and 
ordered  the  exceptions  to  be  heard,  in  the  first  instance, 
at  the  General  Term. 

By  the  Courts  Mullik,  P.  J.  The  only  questions  to 
be  considered  in  this  case  are,  as  to  whether  the  defen- 
dants, or  either  of  them,  is  liable  to  the  plaintiff  for  the 
negligence  that  occasioned  the  loss  of  the  plaintiff's  boat. 

It  is  an  undisputed  fact  in  the  case  that  the  Alice  Pi  ice 
-was  owned  by  the  Neversink  Steamboat  Company,  and 
that  company  had  chartered  her,  for  the  season  of  1860, 
to  S.  W.  &  W.  A.  Torrey,  to  be  run  between  New  York 
and  Monmouth.  R.  Cornell  White  testifies  that  he  was 
the  secretary  of  the  steamboat  company,  and  that  its 
affairs  were  managed  by  an  executive  committee  of  three 
of  the  stockholders,  of  whom  he  was  one.  They  chartered 
the  steamboat  to  the  Messrs.  Torrey  at  a  certain  price 
for  the  round  trip;  the  company  to  employ  and  pay 
the  men,  and  the  Messrs.  Torrey  to  receive  the  earnings 
of  the  boat,  after  paying  expenses. 
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About  the  1st  of  October,  it  was  proposed  to  run  the 
Price  as  a  tow-boat,  between  Troy  and  New  York,  instead 
of  between  New  York  and  Monmouth,  and  there  was  some 
change  in  the  amount  to  be  paid  for  her  use.  But  the 
owners  remained  obligated  to  man  and  furnish  her,  until 
the  expiration  of  the  time  for  which  she  was  chartered. 
The  money  received  for  the  use  of  the  boat  was  paid  to 
a  firm  of  which  White  was  a  partner,  and  by  them 
passed  to  the  credit  of  the  steamboat,  and  out  of  it  were 
paid  the  expenses  of  running  her. 

William  Torrey  testifies  that  after  the  first  of  October, 
1860,  the  Price  was  run  for  him,  the  earnings  were  paid 
to  his  sons  who  had  the  charter  for  the  season,  and  they 
paid  the  expenses.  The  obligation  of  the  steamboat 
company  to  furnish  men  and  manage  the  boat  does  not 
appear  to  l^ave  been  changed. 

Some  stress  is  laid,  by  the  plaintiflP  s  counsel,  upon 
the  fact  that  White  made  the  contract  with  Torrey,  and 
assumed  to  man  and  run  the  boat  from  the  1st  of  Oc- 
tober,  till  the  16th  of  December,  when  the  original 
charter  expired.  It  appears  that  William  Torrey  pre- 
pared a  writing,  and  submitted  it  to  Mr.  White,  by 
which  White  assumes,  as  between  him  and  Torrey,  the 
obligation  to  man  the  boat.  But  that  writing  was  never 
signed  by  either  party.  Torrey,  however,  urges  that 
the  boat  was  run  in  conformity  to  it. 

If  White  had  signed  the  agreement  drawn  by  William 
Torrey,  as*between  them,  he  would  have  been  the  party 
bound,  and  not  the  steamboat  company.  By  not  sign- 
ing it  he  was  at  liberty  to  show  in  what  capacity  he 
aicted  in  making  the  contract.  Torrey  must  have  known 
that  White  was  not  acting  for  himself,  but  was  acting 
for  the  steamboat  company.  This  appeared  by  the 
original  memorandum,  which  constituted  the  charter  be- 
tween the  company  and  the  Messrs.  Torrey.  It  appeared 
by  the  documents  in  the  custom-house,  relating  to  the 
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title  to  the  boat,  and  I  do  not  find  that  Mr.  Torrey  de- 
nied knowledge  of  the  character  in  which  White  acted. 

There  is  evidence  that  White  said  he  was  owner,  or 
the  largest  owner,  of  the  Price^  and  that  he  was  liable 
to  the  plaintiff  for  the  loss  of  his  boat.  It  was  true  that 
he  was  the  largest  owner,  but  whether  he  was  liable 
for  the  loss  of  the  boat,  was  a  question  of  law,  as  to 
which,  he  was  npt  concluded  by  his  opinion,  especially 
if  it  was  erroneous. 

Upon  the  whole  case,  I  cannot  doubt  but  that  the 
steamboat  company  was  the  party  who  employed  and 
paid  the  men,  who  managed  the  Price  at  the  time  of  the 
injury  to  the  plaintLflP  s  boat. 

I  do  not  think  that  the  evidence  that  any  other  person 
or  party  was  liable,  would  sustain  a  verdict  finding  that 
fact.  All  that  was  said  and  done  by  White  inconsistent 
with  the  liability  of  the  company,  as  he  was  managing 
agent  and  officer  of  it,  and  receiving  for  his  services  an 
annual  salary. 

The  plaintiffs'  counsel  insists  that  this  action  is 
Drought  on  the  contract,  and  the  breach  of  which  is 
negligence  in  the  performance  .of  it,  whereby  the  plain- 
tiffs' boat  was  lost. 

The  contract  to  tow  the  plaintiffs'  boat  was  made 
with  William  Torrey,  if  his  testimony  is  correct,  and  it 
was  him  alone  that  was  liable  for  a  breach  of  it.  For 
a^ligence  of  those  employed  on  the  towing  boat,  its 
owners  alone  were  liable,  and  the  action  agaipst  them 
would  not  be  on  the  contract,  but  for  the  breach  of  duty 
to  tow  safely. 

We  do  not  discover  ^that  the  case  is  changed  from  what 
it  was  when  before  us  at  a  former  term,  and  we  must 

* 

deny  the  motion  for  a  new  trial,  and  order  judgment  of 
nonsuit  in  favor  of  the  defendant. 

[FouKTH  Department,  General  Teem,  at  Rochester,  April  1,  1878.  MuUiti, 
TaUoU  and  K  D.  Smith,  Justices.] 
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Chjristina  Post  and  others  vs.  Cornelius  Post  and 

others. 

When,  in  proceedings  for  the  partition  of  land  among  a  widow  and  hdrs, 
the  conunissioners  determine  that  the  portion  set  apart  for  the  widow'a 
dower  cannot  be  actually  partitioned  without  injury  to  the  parties  entitled 
in  remainder,  it  is  their  duty  to  report  their  determination  to  the  conrt;  and 
it  is  then  the  duty  of  the  court  to  order  a  sale  of  that  portion  of  the  premises, 
subject  to  the  life  estate  of  the  widow. 

A  direction  or  determination,  by  commissioners,  that  the  portion  set  off  to  the 
widow  should  be  sold,  on  her  death,  is  of  no  effect;  as  the  court,  only,  can 
make  such  order. 

Considering  such  a  determination  by  the  commissioners  as  a  report  that  that 
portion  of  the  lands  cannot  be  actually  partitioned,  the  court  wiU  be  author- 
ized to  order  the  sale  of  it  by  the  commissioners. 

Where  a  portion,  only,  of  the  land  of  a  deceased  owner  had  been  actually  par- 
titioned, and  the  residue  was  left  to  be  partitioned  on  the  death  of  the 
widow ;  in  other  words,  another  proceeding  to  partition  the  premises  must 
be  instituted^  it  was  held  that  such  a  practice  was  not  contemplated  nor  tol- 
erated by  the  statute. 

In  such  a  case,  the  court  should  order  a  sale  of  the  part  set  off  as  dower,  sub- 
ject to  the  right  of  the  doweress  to  occupy  the  same  during  her  life,  and  not 
leave  that  portion  of  the  land  to  be  the  subject  of  another  proceeding  to  par- 
tition it. 

There  can  be,  regularly,  but  one  judgment  for  partition,  and  that  must  settle 
the  rights  of  all  the  parties  to  the  proceedings. 

Where  commissioners  in  partition  stated  in  their  report  that  the  parcel  set 
off  to  the  widow,  for  dower,  was  so  situated  as  to  make  a  yaluable  farm,  and 
that  if  divided  among  the  heirs,  the  parcel  that  would  be  assigned  to  each, 
would  be  so  small  as  to  be  of  but  little  value,  and  the  value  of  the  whole 
would  be  thereby  much  lessened ;  hM  that  the  reason  assigned  was  entirely 
satisfiEictory ;  and  that  it  applied,  in  all  its  force,  to  the  other  subdivisions, 
assigned  to  the  heirs. 

Commissioners  have  power  to  require  the  payment  of  money,  to  equalise 
shares.  The  court  cannot,  therefore,  set  aside  a  report  because  such  power 
has  been  exercised.  It  must  appear  that  it  has  been  abused,  or  that  its  ex- 
ercise in  the  given  case  operates  unjustly. 

Cases  may  arise  in  which  it  would  be  unjust  to,  compel  a  tenant  in  common  to 
pay  to  his  co-tenant  a  large  sum  of  money  to  equalize  their  interests,  in  par- 
titioning the  lands  held  in  common.  The  amount  may  be  so  lai^,  and  the 
means  of  the  party  required  to  pay  be  so  limited,  that  it  would  be  practi- 
cally impossible  for  him  to  raise  it.  In  such  a  case,  the  court  should  refuse 
to  confirm  the  report,  and,  if  necessary,  direct  a  sale  of  the  whole  premises. 
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APPEAL  from  an  order  confirming  a  report  of  com- 
missioners in  partition. 

At  some  time  previous  to  April,  1862,  Cornelius 
Post,  of  Lodi,  in  the  county  of  Yates,  died  seised  in 
fee  of  a  tract,  or  farm  of  land  in  said  town,  containing 
459  acres,  and  leaving  him  surviving,  his  widow  Christina, 
a^d  heirs  entitled  to  said  lands. 

In  April,  1862,  proceedings  were  instituted  to  partition 
said  land  among  said  widow  and  heirs,  and  such  pro- 
ceedings were  had,  that  commissioners  were  appointed  to 
partition  said  premises  among  the  parties  to  the  proceed- 
ings, in  the  shares  or  portions  prescribed  by  the  court. 
The  commissioners  heard  the  parties,  and  made  the  fol- 
lowing division  of  said  lands  among  those  entitled,  to  wit : 

First.  To  the  widow,  the  use  of  137  acres  for  her  life, 
and  on  her  death  the  same  to  be  sold  and  the  proceeds 
divided  among  the  heirs,  according  to  their  respective 
interest  therein. 

The  commissioners,  in  their  report,  say,  that  the  par- 
cel set  off  to  the  widow  is  so  situated  as  to  make  a  val- 
uable farm,  and  that  to  divide  it  among  the  heirs,  the 
parcels  that  would  be  assigned  to  each  would  be  so 
small  as  to  be  of  little  value,  and  the  value  of  the  whole 
would  be  thereby  much  lessened. 

Second.  They  give  to  Cornelius  Post  100  acres  of  said 
land,  and  charge  him  with  the  payment  to  certain  others 
of  the  heirs  to  the  amount  in  the  aggregate  of  $3,842.51. 

The  report  was  confirmed,  and  from  the  order  of  con- 
firmation, Cornelius  Post  appealed. 

By  the  Courts  Mullin,  P.  J.  The  appellants'  coun- 
sel relies  on  two  grounds  to  reverse  the  order  of  con- 
firmation, to  wit : 

First.  That  the  lands  set  off  to  the  widow,  should  have 
been  partitioned  among  the  heirs,  and  if  not  susceptible 
of  partition  without  injury  to  the  heirs,  that  then  they 
should  be  sold  and  the  proceeds  divided. 
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Second.  The  commissioners  had  no  power  to  comjJel 
Cornelius  Post  to  take  the  one  hundred  acres  and  pay 
so  large  an  amount  to  the  others  of  the  heirs. 

It  was  the  duty  of  the  commissioners,  on  determining 
that  the  portion  set  off  to  the  widow  for  her  dower 
could  not  be  actually  partitioned  without  injury  to  the 
parties  entitled  in  remainder,  to  report  their  determiopr- 
tion  to  the  court ;  and  it  was  theii  the  duty  of  the  court 
to  have  ordered  a  sale  of  that  portion  of  the  premises 
subject  to  the  life  estate  of  the  widow. 

Section  46  of  the  statute,  relating  to  the  partition  of 
lands,  (3  H.  S.  611,  5th  ed.,)  provides  that  if  the  com- 
missioners shall  report  to  the  court  that  the  lands,  or 
any  distinct  lot,  tract  or  portion  thereof,  is  so  situated 
that  a  partition  thereof  cannot  be  made  without  great 
prejudice,  &c.,  and  if  the  court  shall  be  satisfied  that 
such  report  is  just  and  correct,  the  court  may  there- 
upon order  the  commissioners  to  sell  the  same  at  public 
auction. 

The  direction  or  determination  of  the  court  that  the  por- 
tion set  off  to  the  widow  shall  be  sold  on  her  death,  is 
of  no  effect ;  as  the  court  only  can  make  such  an  order. 

Considering  the  determination  of  the  commissioners, 
as  to  the  sale  on  the  death  of  the  widow,  as  a  report  that 
that  portion  of  the  lands  cannot  be. actually  partitioned, 
the  court  would  have  been  authorized  to  order  the  sale 
of  it  by  the  commissioners ;  but  this  has  not  been  done. 
The  result  of  this  omission  is  that  a  portion  only  of  the 
land  of  the  deceased  owner  has  been  actually  parti- 
tioned, and  the  residue  is  left  to  be  partitioned  on  the 
death  of-  the  widow.  In  other  words,  another  proceed- 
ing to  partition  the  premises  must  be  instituted.  Such 
a  practice  is  not  contemplated  nor  tolerated  by  the  stat- 
ute. Section  8  of  the  statute,  subdivision  2,  provides 
that  the  petition  for  partition  or  sale  shall  set  forth  the 
rights  and  titles  of  all  persons  interested,  so  far  as  the 
same  are  known,  including  the  interest  of  any  tenant  for 
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y^ars  or  for  life,  by  the  curtesy  or  in  dower,  and  the 
persons  entitled  in  reversion,  remainder  or  inheritance 
after  the  termination  of  any  particular  estate  therein, 
and  every  person  who,  by  any  contingency  contained 
in  any  devise,  grant  or  otherwise,  may  be  or  become  en- 
titled to  any  beneficial  interest  in  the  premises.  Section 
14  requires  the  petition  to  be  served  on  all  persons  made 
parties. 

Section  44  declares,  that  on  the  confirmation  of  the 
report  of  the  commissioners  judgment  shall  be  rendered 
that  such  partition  be  firm  and  effectual  forever,  and  it 
shall  be  binding  and  conclusive.  1.  On  all  parties 
named  therem  and  their  legal  representatives^  who 
shall,  at  the  time,  have  any  interest  in  the  premises. 

2.  On  all  persons  who  are  interested  but  unknown. 

3.  On  all  persons  claiming  from  such  persons,  or  either 
of  them. 

There  can  be  regularly  but  one  judgment,  and  that 
must  setfle  the  rights  of  all  the  parties  to  the  pro- 
ceedings. 

There  are  but  two  cases  in  which  there  may  be  a 
partial  partition  of  the  lands,  as  to  which  the  proceed- 
ings are  instituted.  The  first  is  where  the  interests  of 
parties  have  not  been  ascert^ned,  partition  may  be 
made  among  those  whose  rights  have  been  established 
and  the  residue  left  to  be  divided  among  those  who  after- 
ward appear  and  establish  their  interest.  (§  28.)  The 
second  is  where  there  are  confiicting  claims  to  any  share 
or  interest  in  said  premises.  Such  share  shall  not  be 
partitioned  until  the  conflicting  claims  are  adjusted,  and 
then  such  share  may  be  partitioned. 

This  case  is  not  within  either  of  the  foregoing  excep- 
tions. The  court  should  have  ordered  a  sale  of  the  part 
set  off  as  dower,  subject  to  the  right  of  the  doweress  to 
occupy  the  same  during  her  life,  and  not  leave  that  por- 
tion of  the  land  to  be  the  subject  of  another  proceeding 
to  partition  it.    The  commissioners  assign  as  a  reason 
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for  not  actually  dividing  the  part  assigned  for  dower, 
that  it  is  so  situated  as  to  make  a  valuable  farm,  and 
the  shares  of  it,  should  they  be  divided,  would  be  so 
small  as  to  lessen  the  aggregate  value  of  the  subdivi- 
sions. The  reason  assigned  is  entirely  satisfactory,  but 
.  I  am  unable  to  perceive  why  the  same  reason  did  not 
apply  in  all  its  ioroe  to  the  six  other  subdivisions,  as- 
signed to  the  same  number  of  the  heirs.  To  one  of  them 
is  assigned  eight  acres  only,  and  five  others  less  than 
forty  acres  each.  These  quantities  are  too  small  for 
farms,  and  therefore  the  aggregate  value  is  diminished 
by  such  a  division.  It  would  seem  that  a  sale  would 
have  been  proper  of  the  whole  farm,  if  regard  is  paid  to 
the  views  of  the  commissioners. 

Again,  it  is  difficult  to  comprehend  why  the  one  hun- 
dred acres  set  oflf  to  Cornelius  Post  was  not  subdivided. 
The  parts  assigned  to  EUaDunn,  Lewis  Post,  Cornelius 
P.  Dunn  and  Cornelius  Post,  contain  176  acres.  This 
would  have  given  to  each  of  the  four  43.75  acres,  a 
greater  number  of  acres  than  are  given  to  either  of  the 
other  heirs,  and  each  of  the  parts  would  front  on  the 
highway.  The  only  objection  that  can  be  raised  to  such 
a  division,  in  the  absence  of  any  evidence  as  to  the  situa- 
tion and  relative  value  of  the  parts,  would  seem  to  be 
the  narrow  frontage  on  the  street  and  the  great  distance 
from  front  to  rear. 

These  subdivisions,  if  made  as  suggested,  would  have 
substantially  the  same  width  of  front,  and  would  con- 
tain about  seven  acres  more  than  either  of  the  other  four 
subdivisions. 

These  remarks  are  not  made  because  we  doubt  the 
fairness  of  the  conclusions  at  which  the  commissioners 
have  arrived,  but  to  show  to  them  the  propriety  of  ex- 
plaining in  the  new  report,  which  they  may  make,  why 
the  division  suggested  was  not  made. 

The  second  ground  on  which  the  appellants'  counsel 
seeks  to  reverse  the  order  of  confirmation  is  not  tenable. 
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Before  the  statute,  courts  of  equity  entertained  actions 
for  the  partition  of  lands,  and  ordered  one  or  more  of 
the  parties  to  whom  parts  of  the  premises  were  allotted 
of  greater  value  than  the  share  to  which  they  were  enti- 
tled, to  pay  money  to  others  receiving  less  than  their 
share  of  them  to  render  the  allotment  equal.  The  com- 
missioners have  power  to  require  the  payment  of  money 
to  equalize  shares.  The  court  cannot  therefore  set  aside 
the  report  because  such  power  has  been  exercised.  It 
must  appear  that  it  has  been  abused,  or  that  its  exercise 
in  the  given  case  operates  unjustly. 

Cases  may  arise  in  which  it  would  be  most  unjust  to 
compel  a  tenant  in  common  to  pay  to  his  co-tenant  a 
large  sum  of  money  to  equalize  their  interests,  in  parti- 
tioning the  lands  held  in  common.  The  amount  may  be 
so  large,  and  the  means  of  the  party  required  to  pay  be 
so  limited,  that  it  would  be  practically  impossible  for 
him  to  raise  it.  In  such  a  case  I  should  refuse  to  con- 
firm the  reportj  and  if  necessary  direct  a  sale  of  the 
whole  premises. 

Because  of  the  omission  to  direct  the  land  set  off  as 
dower  to  be  sold,  the  order  of  confirmation  must  be  re- 
versed, without  costs  to  either  party. 

[Fourth  Dspartmknt,  Gknbaal  Tekm,  at  Rochester,  April  1, 18Y8.  MvXUn, 
Taloott  and  E,  D.  8mUh,  Justices.] 


Briggs  and  others  vs.  Boyd  and  others. 

Tlie  plaintlfb,  being  distillers  residing  at  Buffalo,  in  the  vrinter  of  18Y1  con- 
signed to  the  defendants,  commission  merchants  at  New  York,  49Y  barrels 
of  whisky,  to  be  sold,  on  a  commission  of  two  and  one-half  per  cent.  The 
defendants  sold  84  barrels,  on  which  they  received  that  commission,  and 
made  advances,  which  were  reimbursed  from  the  sales ;  and  they  paid  the 
taxes  on  the  whole  quantity.    The  plaintiffs,  through  their  trarelling  agents. 
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sold  220  barrels,  and  ordered  the  defendants  to  forward  tbe  same  to  the  pur- 
chasers ;  which  they  did,  and  entered  all  the  sales  on  their  books.  On  the 
Ist  of  November,  1871,  there  remained,  in  the  defendants'  possession,  193 
barrels  of  said  whisky,  unsold ;  which  they  refused  to  deliver,  until  they 
should  be  paid  their  commission  of  two  and  a  half  per  cent  on  said  193  bar- 
rels, and  upon  the  220  barrels  sold  by  the  plaintiff^  agents.  In  order  to  get 
possession  of  the  198  barrels  remaining  unsold,  the  plaintiffs  paid  the  defen- 
dants the  amount  claimed  for  commissions.  In  an  action  to  recover  back 
that  sum,  hdd,  1.  That  the  defendants  were,  by  the  agreement,  entitled  to  two 
and  a  half  per  cent  on  sales.  That  this  was  not  earned  until  an  actual  bona  fide 
sale ;  but  that  it  was  not  essential  that  the  sale  should  be  made  by  them- 
selves. That  a  sale  by  the  plaintiffs,  after  a  delivery  of  the  property  to  the 
defendants,  and  which  sale  the  defendants  completed  by  a  delivery  of  the 
whisky,  was  such  a  sale  as  entitled  the  defendants  to  their  commissions. 

2.  -But  that  the  defendants  were  not  entitled  to  the  two  and  a  half  per  cent 
commission  on'the  whisky  unsold;  but  only  to  such  a  proportion  of  it  as  the 
trouble  and  risk  incurred  bore  to  the  whole  trouble  and  risk  which  would 
have  been  incurred  had  the  property  been  actually  sold  by  them. 

8.  That  so  much  of  the  sum  demanded  as  exceeded  tlie  amount  to  which  the 
defendants  were  entitled  was  illegally  demanded.  And  that  refusing  to  de- 
liver the  property  until  such  illegal  demand  was  complied  with,  rendered  the 
payment  compulsory,  to  the  extent  of  such  illegal  demand. 

APPEAL  from  a  judgment  entered  upon  the  report 
of  a  referee. 

The  plaintiffs  were  distillers,  residing  at  the  city  of 
Buffalo,  and  in  the  winter  of  1871  consigned  to  the  de- 
fendants, who  were  commission  merchants,  residing  and 
doing  business  in  the  city  of  New  York,  497  barrels  of 
Bourbon  whisky,  to  be  sold  on  commission,  at  such 
prices  as  the  plaintiffs  should  prescribe,  for  which  the 
defendants  were  to  receive  a  commission  of  two  and  a 
half  per  cent.  The  defendants  made  advances,  from 
time  to  time,  on  the  whisky,  which  were  reimbursed 
from  the  sales. 

The  defendants  sold  84  barrels,  on  which  they  received 
their  commission  of  two  and  a  half  per  cent.  The  plain- 
tiffs, through  their  travelling  agents,  sold  220  barrels  of 
said  whisky,  and  gave  orders  to  the  defendants  to  for- 
ward it  to  purchasers,  from  their  store  in  New  York. 

On  the  1st  of  November,  1871,  there  remained  in  the 
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defendants'  possession  193  barrels  of  said  whisky,  un- 
sold. Tlie  plaintiffs  applied  to  the  defendants  to  deliver 
to  them  said  193  barrels,  which  the  defendants  declined 
to  do  until  they  were  paid  their  commission  of  two  and 
a  half  per  cent  on  said  193  barrels,  and  upon  the  220 
barrels  sold  by  the  plaintiffs'  agents. 

The  internal  revenue  officers  in  New  York  required 
the  defendants  to  pay  the  tax  imposed  by  the  act  of 
congress,  oh  the  whole  quantity  of  whisky  sold,  and 
hence  the  sales  of  said  whisky,  by  whomsoever  made, 
were  entered  on  the  defendants'  books  as  sales  made  by 
the  defendants. 

The  plaintiffs,  in  order  to  get  possession  of  the  unsold 
whisky,  were  compelled  to  pay,  and  did  pay,  to  the  de^ 
fendants  their  commissions  on  the  413  barrels  sold  by 
the  plaintiffs'  agents  and  that  remained  unsold;  and 
for  the  amounts  so  paid,  this  action  was  brought. 

The  answer  admitted  the  consignment  on  the  terms 
above  mentioned,  and  the  sale  by  them  of  84  barrels,  by 
the  plaintiffs  of  220  barrels,  and  that  194  remained  on 
hand  unsold.  That  they  required  the  payment  of  their 
commissions  on  the  whole  quantity,  and  that  the  plain- 
tiffs had  to  pay  to  get  the  whisky.  They  insisted  that 
by  reason  of  receiving  said  whisky,  paying  charges  and 
insurance,  and  shipping  to  the  persons  to  whom  the 
plaiatiffs  sold,  and  entering  sales  on  their  books  in 
obedience  to  the  requirements  of  the  internal  revenue 
officers,  they  had  earned  their  commissions.  The  cause 
was  referred,  and  the  referee  found  the  facts  above 
stated,  and  ordered  judgment  in  favor  of  the  plaintiffs 
for  $533.62 ;  judgment  having  been  entered  for  that  sum, 
the  defendants  appealed. 

By  the  Courts  Mullin,  P.  J.  By  the  agreement  be- 
tween the  parties,  the  defendants  were  entitled  to  two 
and  a  half  per  cent  on  sales.  This  commission  was  not 
earned  until  an  actual  bona  fide  sale.    But  it  was  not 
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essential  that  the  sale  should  be  made  by  themselves. 
A  sale  by  the  plaintiffs,  after  a  delivery  of  the  goods  to  the 
defendants,  and  which  sale  the  defendants  completed  by 
a  delivery,  of  the  property,  was  such  a  sale  as  entitled 
the  defendants  to  their  commissions.  They  had  done  all 
that  was  to  be  done  by  them,  except  directly  negotiate 
the  sale.  It  would  not  be  just  to  permit  a  consignor  to 
consign  property  to  a  commission  house,  impose  upon  it 
the  burden  of  receiving  and  storing  the  property,  paying 
charges  for  storing  and  insurance,  and  then  allow  the 
consignor  to  deprive  the  consignee  of  all  benefit  of  the 
consignment,  by  selling  the  property  himself. 

But  the  defendants  were  not  entitled  to  the  two  and 
a  half  per  cent  on  the  whisky  unsold.  Yet  they  were, 
I  think,,  entitled  to  such  a  proportion  of  it  as  the  trouble 
and  risk  incurred  bore  to  the  whole  trouble  and  risk 
which  would  have  been  incurred  had  the  property  been 
actually  sold  by  them.  This  was  obviously  less  than 
the  whole  of  the  two  and  a  half  x>er  cent. 

So  much  of  the  sum  demanded  as  exceeded  the  amount 
to  which  the  defendants  were  entitled  was  illegally  de- 
manded. And  refusing  to  deliver  the  property  until 
such  illegal  demand  was  complied  with,  rendered  the 
payment  compulsory  to  the  extent  of  such  illegal  de- 
mand. 

The  referee  had  no  means  of  arriving  at  the  true 
amount  to  which  the  defendants  were  entitled,  and  he 
could  not,  upon  the  evidence,  say  what  sum  had  been 
extorted  from  the  plaintiffs. 

If  these  views  are  correct,  the  judgment  is  erroneous, 
and  must  be  reversed  and  a  new  trial  ordered ;  costs  to 
abide  the  event. 

[Fourth  Department,  General  Term,  at  Rochester,  AprU  1, 1878.    MuUin, 
TalcoU  and  E.  D.  Smith,  Justices.] 
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A  jadgment  in  a  former  action  is  not  a  bar  to  a  second  action  for  the  same 
cause,  if  at  the  time  of  the  rendition  of  the  jadgment  in  such  former  action, 
the  cause  of  action  had  not  accrued. 

Parol  evidence  is  admissible  to  show  that  the  demand  in  the  second  suit  was 
not  recovered  for  in  the  first,  and  the  reason  why  it  was  not.  For  this  pur- 
pose, the  testimony  of  a  juror  in  the  former  suit  is  properly  recelTed. 

The  only  verdict  a  jury,  in  a  justice's  court,  can  render  is  for  the  plaintiff,  or 
foi^  the  defendant,  for  such  damages  as  they  find  the  one  or  the  other  entitled 
to ;  except  in  actions  for  the  claim  and  delivery  of  property,  in  which  they 
may  find  some  other  facts. 

"Where  the  jury,  in  an  action  tried  before  a  justice,  found  a  verdict  in  favor  of 
the  plaintiff,  for  a  portion  of  the  amount  claimed,  and  "  that  the  note  of  $42.88 
stand  over  to  April  Ist,  next ;"  held  that  the  latter  part  of  the  verdict  was 
incompetent,  and  should  have  been  excluded ;  but  that  the  same  fact,  (of  the 
note  not  being  then  due,)  having  been  proved,  by  a  competent  witness,  the 
defendant  could  not  be  prejudiced  by  that  part  of  the  verdict. 

X*o  render  an  agreement  to  extend  the  time  of  payment  of  a  note,  or  other  de- 
mand, valid,  it  must  be  supported  by  a  good  consideration. 

Where  a  note  is,  by  its  terms,  upon  interest,  if  any  gum  in  addition  to  the  inter- 
est is  agreed  to  be  paid  for  the  forbearance  of  the  debt,  the  agreement  to  ex- 
tend is  void  for  usury. 

A  defendant,  after  having  succeeded  in  defeating  a  recovery  in  a  former  action, 
brought  against  him,  on  the  ground  that  the  note  sued  on  was  not  yet  due,  will 
be  held  estopped  from  setting  up  the  falsity  of  that  position,  in  a  second  ac- 
tion, brought  for  the  same  cause.  He  will  be  held  to  the  position  taken  in 
the  former  suit. 

Wliere  it  was  a  question  for  the  jury,  in  a  former  suit,  to  determine,  upon  con- 
flicting evidence,  whether  an  agreement  to  extend  the  time  of  payment  had 
been  entered  into,  and  they  found  thei'e  had  been;  field  that  if  the  jury  de- 
cided erroneously,  the  error  should  have  been  corrected  upon  appeal  in  that 
action ;  and  that  no  appeal  having  been  taken,  the  verdict  and  judgment 
could  not  be  reviewed  in  a  second  suit  between  the  same  parties. 

"When  there  is  no  conflicting  evidenee  in  regard  to  the  liability  of  a  party  upon 
a  claim  on  which  a  suit  is  brought,  but  the  question  of  liability  is  one  of 
law,  solely,  the  refusal  of  the  jury  to  allow  such  claim  does  not  prevent  the 
judgment  in  the  action  being  a  bar  to  a  second  action  for  the  recovery  of  the 
demand. 

THIS  action  was  brought  before  a  justice  of  the  x>eace 
of  the  county  of  Cayuga,  to  recover  of  the  defen- 
dant the  amount  due  on  a  promissory  note,  made  by 
iiim,  and  bearing  date  April  12,  1869,  for  the  sum  of 
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$42.88  and  interest,  payable  to  the  plaintiff  on  or  before 
the  1st  of  April  then  next.  The  defence  was  a  genergj 
denial,  a  former  Buit  and  recovery  on  the  same  note, 
and  a  counter-claim. 

The  execution  of  the  note  was  proved.  On  cross- 
examination  of  the  plaintiff  it  appeared  that  he  had 
commenced  an  action  against  the  defendant,  before 
another  justice  of  said  county,  to  recover  the  amount 
due  on  this  note,  with  otlier  demands.  The  defendant 
in  that  action  set  up,  by  way  of  defence  to  the  note,  tliat 
the  time  of  payment  had  been  extended^  by  agreenjient 
between  the  parties,  until  April  1,  1871.  The  defen- 
dant was  examined  as  a  witness  in  his  own  behalf,  on 
that  trial,  and  testified  to  an  agreement  to  extend  the 
time  of  payment  till  the.  1st  of  April,  1871 ;  the  consid- 
eration being  that  the  defendant  should  not  charge  the 
plaintiff  for  the  use  of  a  horse  belonging  to  the  defen- 
dant. The  plaintiff  was  examined  as  a  witness,  in  that 
case,  and  denied  that  he  made  any  agreement  to  extend 
the  time  of  payment  of  the  note. 

The  note  was  not  withdrawn  from  the  consideration 
of  the  jury,  and  they  rendered  a  verdict  for  the  plain- 
tiff for  a  sum  named  by  them.  The  defendant  moved 
for  a  nonsuit,  on  the  ground  that  it  was  proved  that 
there  had  been  a  recovery  on  the  note,  in  the  former 
suit.  The  motion  was  denied,  and  the  defendant' s  coun- 
sel excepted.  The  same  facts  were  proved  on  the  part  of 
the  defence.  The  justice  before  whom  the  first  action  was 
brought,  testified  to  the  admission  of  the  signature  to  the 
note ;  that  the  defendant  insisted,  by  way  of  defence, 
that  the  time  of  the  payment  of  the  note  had  been  ex- 
tended, the  plaintiff's  denial,  and  that  it  was  not  with- 
drawn from  the  consideration  of  the  jury ;  and  that  in 
addition  to  the  verdict  for  the  other  claims  proved  on 
that  trial,  the  jury  stated  as  follows:  "And  that  the 
note  of  $42.88  stand  over  to  Aprillst,  next." 

One  of  the  jurors  in  the  first  action  was  sworn  on  the 
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part  of  the  plaintiff,  and  was  asked,  "What  was  the 
verdict  upon  the  note  in  question,  that  it  stand  over  until 
April  Ist,  1871,  founded  on  ?"  The  question  was  objected 
to.  The  objection  was  overruled,  and  he  answered: 
"  It  was  founded  on  the  testimony  of  the  defendant  that 
it  was  not  then  due." 

• 

A  verdict  was  rendered  in  favor  of  the  plaintiff,  for 
the  amount  of  the  note  and  interest.  The  defendant 
appealed  to  the  county  court,  and  that  court  affirmed 
the  judgment  of  the  justice  ;  whereupon  the  defendant 
appealed  to  this  court. 

By  the  Courts  Mullin,  P.  J.  It  is  now  settled  that  a 
judgment  is  not  a  bar  to  a  second  action  for  the  same 
cause  of  action  a  former  one  was  brought  for,  if,  at  the 
time  of  the  rendition  of  the  former  judgment,  the  cause 
of  action  had  not  then  accrued.  (2  Cowen  &  HilVs 
Notes,  735,  736.  Bull  v.  Hopkins,  7  John.  22.)  It  fol- 
lows that  parol  evidence  is  admissible  to  show  that  the 
demand  in  the  second  suit  was  not  recovered  for  in  the 
first.  That  fact  might,  occasionally,  be  proved  by  writ- 
ten evidence ;  but  it  can  very  rarely  be  so  proved.  The 
evidence  of  the  juror  was  properly  received. 

The  only  verdict  a  jury,  in  a  justice' s  court,  can  render 
is  for  the  plaintiff,  or  for  the  defendant,  for  such  dam- 
ages as  they  find  the  one  or  the  other  entitled  to  ;  except 
in  actions  for  the  claim  and  delivery  of  property,  in 
which  they  may  find  some  other  facts.  The  part  of  the 
verdict  in  relation  to  the  note  not  being  due  was  incom- 
petent, and  should  have  been  excluded.  But  the  same 
fact  was  established  by  another  witness,  and  the  defen- 
dant could  not  be  prejudiced  by  its  admission. 

The  appellant's  counsel  insists  that  the  note  was  in 
fact  due^  at  the  time  of  the  commencement  of  the  first 
action,  and  that  there  was  no  competent  evidence  that 
the  time  of  payment  had  been  extended.  To  render  an 
agreement  to  extend  the  time  of  payment  of  a  note  or 
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other  demand  valid,  it  must  be  supported  by  a  good 
consideration.  (Parmelee  v.  Thompson,  45  If.  F.  68.) 
The  note  was,  by  its  terms,  upon  interest,  ^nd  if  any 
sum  in  addition  to  the  interest  was  agreed  to  be  paid,  for 
the  forbearance  of  said  sum,  the  agreement  to  extend 
the  time  of  payment  was  void  for  usury.  ( Vilas  v. 
Jones,  1  JSr.  T.  274.)  If  it  be  lawful  for  the  parties  to  a 
loan  to  agree  that  a  sum  in  addition  to  interest  may  be 
lawfully  paid,  the  usury  laws  may  as  well  be  repealed.- 
All  notes  will  be  payable  in  a  few  days  after  date,  and 
the  borrower  will  be  obliged  to  pay,  for  an  extension  of 
time,  such  sum  as  the  lender  may  see  fit  to  demand. 

The  defendant,  having  succeeded  in  defeating  a  recov- 
ery in  the  first  action,  on  the  ground  that  the  note  was 
not  due,  will  be  held,  to  be  estopped  from  settting  up 
the  falsity  of  that  position,  in  the  second  suit.  He  must 
be  held  to  the  position  taken  in  the  first  suit.  It  was  a 
question  for  the  jury,  in  the  first  case,  to  determine, 
upon  confiicting  evidence,  whether  an  agreement  to  ex- 
tend the  time  had  been  entered  into.  They  found  there 
had  been.  If  they  decided  erroneously,  either  upon  the 
fact  or  the  law,  the  error  should  have  been  corrected 
upon  appeal  in  that  action.  No  appeal  having  been 
taken,  the  verdict  and  judgment  cannot  be  reviewed  in 
this  action. 

When  there  is  no  confiicting  evidence  in  regard  to  the 
liability  of  a  party  upon  a  claim  on  which  a  suit  is 
brought,  but  the  question  of  liability  is  one  of  law, 
solely,  the  refusal  of  the  jury  to  allow  such  claim  does 
not  prevent  the  judgment  in  the  action  being  a  bar  to  a 
second  action  for  the  recovery  of  the  demand. 

What  the  jury  said  about  the  disallowance  of  the 
note,  in  the  first  action,  was  not  competent,  but  the  rea- 
son for  its  rejectiqn  was  proved  by  competent  evidence  ; 
and  the  admission  of  the  statements  of  the  jui-ors  could 
not  prejudice  the  defendant.  Had  there  been  any  con- 
flict of  evidence,  as  to  the  ground  for  the  disallowance 
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of  the  note,  we  should  feel  constrained  to  hold  that  the 
evidence  of  what  was  said  by  the  former  jury  might 
have  had  some  influence  in  producing  the  verdict. 
But  in  the  case  before  us,  I  am  unable  to  see  how  it 
could  have  had  any  improper  influence  on  the  minds  of 
the  jury. 

None  of  the  rulings  excepted  to  by  the  defendant  seem 
to  me  to  have  been  prejudicial  to  the  defendant,  after 
the  proof  by  the  juror  was  given,  of  the  disallowance  of 
the  claim  by  the  flrst  jury. 

The  judgment  must  be  affirmed. 

[FouBTH  Department,  Genieal  Term,  at  Rochester,  April  1,  1878.    MuUin, 
TaleoU  and  B,  D.  Smiih,  Justices.] 
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Abraham  M.  Parker  vs.  James  M.  Parker. 

The  phuotiff,  heing  the  owner  of  a  grist-mill,  agreed  to  sell  one-half  thereof  to 
the  defendant,  on  the  payment  of  $1,600.  with  interest.  The  parties,  at  the 
same  time  entered  into  a  partnership,  for  the  pm>poee  of  carrying  on  the 
milling  business.  Subsequently,  K.  became  a  member  of  the  firm,  the  plain- 
tiff and  defendant  agreeing  to  convey  .to  him  one-third  of  the  mill  for 
f  1,833.33,  the  repairs  on  the  mill  to  be  at  the  expense  of  the  firm,  and  the 
purchase  money  owing  by  the  defendant  and  K.  to  be  paid  out  of  the  profits 
of  the  business.  Upon  stating  the  accounts  between  the  partners,  on  a  disso- 
lution of  the  partnership.  Heldf  1.  That  the  mill  became  partnership  prop- 
erty, and  liable  to  th^  creditors  of  the  firm ;  and  between  the  partners  them- 
selves, the  share  of  each  partner  who  was  Indebted  to  either  or  both  of  his 
copartners,  was  liable  to  the  other  partner  or  partners  to  whom  the  debt 
was  due. 

2.  That  the  mill  was  liable  to  be  sold,  and  the  proceeds  appropriated  as  part- 
nership property. 

3.  That  the  mill  could  be  sold  under  a  judgment  for  dissolution  of  the  partner- 
ship, as  well  as  in  an  action  for  partition. 

4.  That  the  plaintiff  being  owner  of  one-third  of  the  mill,  was  entitled,  as  be- 
tween himself  and  his  copartners,  to  one-third  of  its  proceeds.  That  in 
addition  to  this,  he  was  entitled  to  take  from  the  defendant  one-third  of  the 
prooeeds^  for  the  purchase  money  duo  to  him  from  the  defendant,  and  interest 
on  that  sum  from  the  formation  of  the  new  copartnership. 
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6.  That  he  was  also  entitled  to  one-half  of  the  $1,333.83  which  K.  agreed  to 
pay  for  the  one-third  part  of  the  mill,  with  interest  from  the  time  of  the 
purchase. 

6.  That  the  defendant  was  entitled  to  what  remained  of  the  one-third  part  of 
the  proceeds  after  paying  the  purchase  money  and  interest  due  from  him  to 
the  plaintiff,  and  to  one-half  of  the  11,883.83  which  K.  was  to  pay  fur  the 
one-third  part  of  the  mill,  and  interest  thereon  from  the  formation  of  the  new 
partnership. 

V.  That  K.  was  entitled  to  what  should  remain  of  the  one-third  part  of  the  pro- 
ceeds, after  deducting  the  above  sums.  Thus  giving  to  each  partner  one- 
third  of  the  proceeds,  after  he  hod  paid  for  his  share  of  the  mill. 

When  the  vendee,  in  a  contract  for  the  purchase  and  sale  of  real  estate,  takes 
possession  of  the  property  as  owner,  without  having  paid  the  purchase  money, 
he  is  boiuid  to  pay  interest 

APPEAL  from  a  judgment  entered  upon  the  report 
of  a  referee. 
On  and  prior  to  the  9th  of  November,  1863,  the  plain- 
tiff was  owner  in  fee  of  a  grist-mill  at  Whitesville,  in  the 
county  of  Allegany,  and  on  that  day  entered  into  a  con- 
tract in  writing  to  sell'  and  convey  one-half  of  it  to  his 
brother,  James  M.  Parker,  the  defendant,  on  payment 
of  the  sum  of  $1,600  with  interest.  In  and  by  the  same 
writing  Abraham  and  James  entered  into  partnership 
for  the  purpose  of  carrying  on  the  milling  business  in 
said  mill.  The  partnership  continued  until  the  15th  of 
August,  1866,  on  which  day  a  new  partnership  was 
formed,  consisting  of  the  said  Abraham  and  James  and 
Alvin  Kelsey.  They  continued  to  do  business  until  the 
3d  of  September,  1865.  On  that  day  the  debt  of  James  M. , 
for  the  one-half  of  the  mill  amounted,  with  interest,  to 
$1,803.36.  On  said  last  mentioned  day  Abraham  and 
James  agreed,  by  parol,  to  sell  and  convey  to  Kelsey 
one-third  of  said  mill  for  the  sum  of  $1,333.33.  By  the 
agreement  of  copartnership  the  repairs  on  the  mill  were 
to  be  borne  by  the  copartnership,  and  the  purchase 
money  to  be  paid  from  the  profits  of  the  business.  Ex- 
tensive repairs  were  made  at  the  expense  of  the  firm. 
This  copartnership  continued  to  do  business  until  a 
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judgment  of  dissolution  was  entered,  and  a  receiver 
appointed. 

A  referee  was  appointed  to  state  an  account  between 
the  partners,  and  he  has  stated  the  account,  and  in 
his  judgment  provided  that  in  case  of  a  sale  of  said 
Whitesville  mill  there  was  due  from  James  M.  Parker 
to  the  plaintiff  $1,803.86,  and  the  sum  of  $666.66,  being 
one-half  the  sum  to  be  paid  by  Kelsey  for  his  third  of 
the  property.  That  James  M.  was  entitled  to  be  paid 
the  sum  of  $666.66,  the  other  half  of  the  amount  to  be 
paid  by  Kelsey ;  that  the  balance  of  the  proceeds  of  the 
sale  should  be  deemed  copartnership  assets,  and  if  the 
proceeds  arising  from  the  sale  should  be  insufficient  to 
pay  said  claims  in  full,  that  the  deficiency  be  paid 
prorata. 

The  plaintiff  excepted  to  the  referee's  finding  of  law, 
and  appealed  from  tlie  judgment. 

By  the  Courty  Mullin,  P.  J.  At.  the  same  time  that 
the  plaintiff  sold  one-half  the  grist-mill  to  his  brother 
James,  they  entered  into  copartnership  for  the  purpose 
of  running  the  mill.  The  new  partnership  was  formed 
for  the  same  purpose,  and  Kelsey,  concurrently  with  its 
formation,  purchased  of  the  plaintiff  and  James  one- 
third  of  the  mill.  The  repairs  to  be  made  on  the  mill, 
at  the  expense  of  the  firm,  and  the  purchase  money 
owing  by  James  and  Kelsey,  were  to  be  paid  out  of  the 
profits  of  the  business. 

The  mill  manifestly  became  partnership  property, 
and  liable  to  creditors  of  the  firm ;  and  among  the  part- 
ners themselves  the  share  of  each  partner  who  was 
indebted  to  either  or  both  of  his  copartners,  was  liable 
to  the  other  partner  or  partners  to  whom  the  debt 
was  due.  ^ 

The  referee  was  right  in  holding  the  min  to  belong  to 
the  firm,  and  liable  to  be  sold  and  the  proceeds  appro- 
priated as  partnership  property. 
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As  nothing  is  said  in  the  findings  of  the  referee,  or  in 
the  judgment,  about  copartnership  debts  to  which  the 
proceeds  of  the  mill  are  to  be  applied,  I  infer  that  there 
are  none  such,  or  if  there  are  any,  that  the  personal  prop- 
erty is  sufficient  to  pay  them,  leaving  the  proceeds  of  the 
real  to  be  divided  among  the  partners. 

The  sale  of  the  mill  may  as  well  be  made  in  this  ac- 
tion as  to  make  it  necessary  for  the  parties  to  commence 
an  action  of  partition  to  attain  the  same  end. 

The  only  remaining  question  to  be  considered  is, 
whether  the  referee  has  given  to  the  plaintiff  the  share 
of  the  proceeds  to  which  he  is  justly  entitled  ? 

•He  was  owner  of  one-third  of  the  mill,  and  is  there- 
fore entitled,  as  between  himself  and  his  copartners,  to 
one-third  of  its  proceeds.  The  judgment  does  not  give 
it  to  him,  unless  the  award  of  it  to  him  is  to  be  implied 
as  necessarily  resulting  from  his  conceded  ownership. 

In  addition  to  this,  he  is  entitled  to  take  from  James 
one- third  of  the  proceeds  for  the  purchase. money  due  to 
him  from  James,  and  interest  on  such  sum  fiom  the 
formation  of  the  new  copartnership.  He  is  also  entitled 
to  one-half  of  the  $1,333.33  which  Kelsey  agreed  to  pay 
for  the  one-third  part  of  the  mill,  with  interest  thereon 
from  the  time  of  the  purchase. 

James  is  entitled  to  what  remains  of  the  third  part  of 
the  proceeds,  after  paying  the  purchase  money  and  in- 
terest due  from  him  to  the  plaintiff,  and  to  one-half 
of  the  $1,333.33  which  Kelsey  was  to  pay  for  the  one- 
third  part  of  the  mill,  and  interest  thereon  from  the 
formation  of  the  new  partnership. 

Kelsey  is  entitled  to  what  remains  of  the  one-third 
part  of  the  proceeds  after  deducting  the  sums  aforesaid. 

This  gives  to  each  partner  one-third  of  the  proceeds, 
after  he  has  paid  for  ly.s  share  of  the  mill. 

The  judgment,  as  ordered  by  the  referee  and  as  en- 
tered, does  not,  in  terms,  give  the  plaintiff  any  share  of 
the  proceeds  for  his  share  of  the  milL    It  only  directs 
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the  payment  to  him  of  the  sums  due  from  the  other  part- 
ners for  their  shares,  and  then  provides  that  after  the 
purchase  money  is  paid,  the  remainder  of  the  proceeds 
are  declared  to  be  assets.  This  gives  to  James  and  Kel- 
sey ,  each,  a  third  of  the  plaintiff  s  share  of  the  mill ; 
so  that  the  practical  operation  of  the  judgment  is  to 
take  away  from  the  plaintiff  his  entire  share  of  the  pro- 
ceeds, unless  they  amount  to  more  than  the  debts  due 
to  him  from  James  and  Kelsey ;  and  if  they  do  amount 
to  more,  then  he  gets  one-third  of  such  balance,  but  not 
until  James  has  been  paid  his  share  of  the  third  owned 
by  Kelsey.  ^ 

The  judgment  further  provides,  that  in  case  there  is 
a  deficiency  of  proceeds  to  pay  said  sums  due,  as  afore- 
said, the  same  shall  be  shared  pro  rata  by  the  above 
claims.  It  is  not  clear  what  is  intended  by  the  words 
^'the  same?^  If  they  mean  the  ^^ deficiency ^^^  the  pro- 
vision would  be  unnecessary,  as  there  is  no  way  of  ap- 
propiiating  a  deficiency. 

I  apprehend  the  meaning  is,  that  if  the  proceeds  of 
the  mill  are  not  suflicient  to  pay  the  debts  due  to  the 
plaintiff  and  James,  then  they  are  to  be  paid  pro  rata. 

If  this  is  the  meaning  of  the  provision,  it  takes  from 
the  plaintiffs  demands  against  James  and  Kelsey  an 
amount  in  the  proportion  of  his  debts  to  the  proceeds. 
In  other  words,  it  reduces  the  debts  of  James  and  Kel- 
sey to  the  plaintiff,  while  in  law  and  equity  they  should 
be  adjudged  to  pay  tfie  plaintiff  the  whole  amount  of 
purchase  money  and  interest  remaining"  unpaid,  after 
allowing  thereon  so  much  of  the  proceeds  as  are  appli- 
cable thereto.  ^ 

That  the  plaintiff  is  entitled  to  interest,  is  too  well 
settled  to  admit  of  discussion.  It  is  held  in  Stef^enson 
V.  MaocweU^  (2  N.  T,  408,)  that  when  the  vendee  in  a 
contract  for  the  purchase  and  sale  of  real  estate  takes 
possession  of  the  property,  as  owner,  without  having 
paid  the  purchase  money,  he  is  bound  to  pay  interest. 

Vol.  LXIV.  14 
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{Dart  on  Vend.  293,  note.  Hill,  on  Vend.  41.  Purdy 
V.  Philips^  11  N.  T.  406.  Conn.  Mu.  Ins.  Co.  v. 
Cleveland  R.  JR.  Co.,  41  Barh.  32.  Still  v.  Hall,  20 
Wend.  51.) 

The  judgment  must  be  modified  as  above  directed ; 
and  as  modified,  affirmed  with  costs  to  the  appellant, 
to  be  paid  out  of  the  assets  of  the  firm. 

[Fourth  Dkpabtmknt,  Gxnebal  Tkrm,  at  Rochester,  April  1,  1878.    MvUu^ 
Talcott  and  JS.  D,  Smilh,  Justices.] 


Hazzabd  M.  Chapman,  Commissioner  of  Highways  of 
the  town  of  Watson,  vs.  Hiram  R.  Swan. 

An  order  laying  out  a  highway,  signed  by  two  conunissioners  of  highways, 
only,  and  not  reciting  the  fact  that  all  the  commissioners  met  and  deliberated 
on  the  subject  embraced  in  the  order,  or  were  duly  notified  to  attend  a  meet- 
ing for  the  purpose  of  deliberating  thereon,  is  void. 

Dedication,  and  acceptance  by  the  public  authorities,  create  a  highway,  with- 
out r^ard  to  the  length  of  time  it  may  have  been  used. 

Neither  recognition,  nor  acquiescence,  can  operate  by  way  of  estoppel,  until 
the  expiration  of  twenty  years  from  the  commencement  of  the  user.  When 
the  twenty  years  have  run,  the  right  of  the  public  is  perfect,  without  regard 
to  the  mode  in  which  the  acquiescence  of  the  owner  of  the  land  has  been 
manifested. 

Where  witnesses,  examined  in  1863,  testified  that  they  lived  on,  and  used,  the 
road  in  question  as  long  ago  as  in  1840,  and  that  since  then  the  road  had 
been  trayelled  and  worlced  like  other  highways,  held  that  the  use  of  the  road 
by  the  witnesses  was  such  evidence  of  user  as  early  as  1840  as  would,  unex- 
plained, authorize  the  inference  that  it  was  used  by  the  public  firom  that 
time ;  and  if  so,  the  public  right  was  perfect  before  the  6th  of  February,  1868. 

A  justice  of  the  peace  has  jurisdiction  of  abaction  for  obstructing  a  highway. 

The  defendant  in  sudi  an  action,  is  not  bound  to  put  in  a  plea  of  title,  in  order 
to  avail  himself  of  the  defence  of  a  public  right  of  way,  it  teenu. 

W^here,  in  an  action  to  recover  three  several  penalties  of  |6  each,  for  obstruct- 
ing a  road  in  **  the  month  of  April  last "  there  was  evidence  which  justified 
the  jury  in  finding  in  favor  of  the  plaintiff,  for  all  of  such  penalties ;  held  that 
a  verdict  in  his  favor  might  be  sustained ;  although  it  was  not  clear  whether 
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part  of  the  obstractions  were  placed  in  the  highway  on  three  successiye  days, 
or  whether  several  obstructions  were  placed  therein  on  one  day,  and  some 
on  another  day. 

APPEAL  by  the  defendant  from  a  judgment  of  the 
county  court  of  Lewis  county,  affirming  the  judg- 
ment of  a  justice  of  the  peace. 

C.  D.  AdaTOSj  for  the  appellant. 

-&.  A.  Brovm^  for  the  respondent. 

By  the  Courts  Mullin,  P.  J.  The  plaintiff  sued  be- 
fore a  justice,  to  recover  three  penalties  of  $5  each,  f^r 
obstructing  a  highway  in  the  town  of  Watson,  in  the 
county  of  Lewis.  The  plaintiff  recovered,  and  the  judg- 
ment was  affirmed  on  appeal*  to  the  county  court  of  said 
county.  On  the  trial  before  the  justice,  the  plaintiff  put 
in  evidence  an  order  signed  by  two  commissioners  of 
Watson,  laying  out  the  road  in  question.  That  order 
did  hot  recite  that  all  the  commissioners  met  and  de- 
liberated on  the  subject  embraced  in  the  order,  or  were 
duly  notified  to  attend  a  meeting  of  the  commissioners 
for  the  purpose  of  deliberating  thereon,  as  required  by 
statute.  (1  Stat,  at  L,  485,  §  125.)  It  was  proved  on 
the  trial,  without  objection,  that  the  third  commissioner 
waa»  present  with  the  other  commissioners  when  the 
order  laying  out  the  road  was  made.  The  appellant's 
counsel  now  Insista  that  no  legal  evidence  was  given  of 
the  laying  out  of  the  road.  If  the  position  is  correct  the 
difficulty  was  one  which  no  evidence  on  the  part  of  the 
plaintiff  coxdd  remove ;  and  he  is  therefore  at  liberty 
now  to  insist  on  all  suqj^  objections.  In  The  People  v. 
Minds  et  al.^  Com.  of  Highways  (fee,  in  the  Court  of  Ap- 
peals, and  not  yet  reported,  (a)  a  mandamus  was  issued 
to  the  defendants,  as  commissioners  of  highways  of 
Seward,  Schoharie  county,  requiring  them  to  open  a 
road  in  said  town,  laid  out  by  their  predecessors.    They 

(a)  Since  reported,  80  N,  T.  470;  8,  C,  27  Barb.  94. 


212        CASES  IN  THE  SUPREME  COURT. 

Chapman  v.  Swan. 

showed,  as  cause  for  refusing  to  lay  out,  that  the  road 
was  not  legally  laid  out,  it  not  appearing  on  the  face  of 
the  order  that  all  the  commissioners  had  met  and  delib- 
erated, or  that  notice  had  been  given  to  all,  as  required 
by  statute.  The  court  below  held  that  the  presumption 
was,  in  the  absence  of  a  recital  of  the  attendance  of  the 
third  commissioner,  or  of  notice  to  him,  that  he  was  ab- 
sent, and  parol  evidence  that  all  three  were  present  was 
rejected.  There  was  judgment  for  the  defendants,  and 
it  was  affirmed  by  the  General  Term  of  the  third  district, 
and  that  judgment  was  affirmed  in  the  Court  of  Ap- 
peals. It  follows  that  the  order  laying  out  the  road 
in  question  was  illegal,  and  there  was  no  competent  evi- 
dence of  laying  out  the  highway. 

There  is  not  a  particle  of  evidence  that  the  defendant 
ever  dedicated  the  land  over  which  the  road  runs,  to  the 
public.  The  only  evidence  that  looks  in  that  direction 
is  the  fact  that  he  was  seen  to  repair  a  fence  on  one  side 
of  the  road.  Repairing,  at  the  place  where  repairs  were 
made,  may  have  been  necessary  to  protect  his  crops 
against  cattle  running  in  the  place  where  it  is  said  a  road 
was  laid  out.  It  is  claimed  that  the  defendant  has 
recognized  the  highway,  and  acquiesced  in  it,  so  that 
he  is  estopped  from  now  saying  there  was  not  a  public 
highway.  Dedication  and  acceptance  by  the  public 
authorities  create  a  highway,  without  regard  to  the 
length  of  time  it  may  have  been  used.  Neither  recog- 
nition nor  acquiescence  can  operate  by  way  of  estopi)el, 
until  the  expiration  of  twenty  years  from  the  commence- 
ment of  the  user.  When  tlie  twenty  years  have  run,  the 
right  of  the  public  is  perfect,  without  regard  to  the  mode 
in  which  the  acquiescence  of  the  owner  of  the  land  has 
been  manifested.  The  defendant  swears  that  he  closed  the 
road  before  the  expiration  of  twenty  years  from  the  date 
of  the  order  laying  it  out ;  and  if  that  is  the  date  from 
which  the  twenty  years  are  reckoned,  the  plaintiff  has 
not  established  a  right  to  the  way.    Daniel  and  Stephen 


ONONDAGA-OCTOBER,  1866.  213 

Ghapmfm  v.  Swan. 

R.  Davis  testify  that  they  lived  on  and  used  the  road 
in  question  as  long  ago  as  1840,  and  that  the  road  has 
been  travelled  and  worked  like  other  highways.  The 
use  of  this  road  by  the  Davis  family  was  such  evidence 
of  user  as  early  as  1840,  as  would,  unexplained,  author- 
ize the  inference  that  it  was  used  by  the  public  from 
that  time ;  and  if  so,  the  public  right  was  perfect  before 
the  6th  of  February,  1863,  when  the  defendant  says  he 
first  obstructed  the  road. 

The  justice  of  the  peace  had  jurisdiction  of  the  sub- 
ject matter.  It  was  held  in  Parker  v.  Van  Houten^ 
(7  Wefnd.  146,)  and  in  Fleet  v.  Youngs^  {id.  291,)  that 
a  plea  of  title  is  no  bar  to  an  action  in  a  justice's  court 
for  obstructing  a  highway  by  encroaching  on  the  same. 
If  a  plea  of  title  was  an  inappropriate  plea,  it  is  difficult 
to  understand  how  the  plaintiff  could  be  said  to  raise  a 
question  of  title  by  proving  the  record  of  a  road.  I  am 
aware  that  it  has  been  held  that  a  defendant  cannot  avail 
hunself  of  a  defence  that  the  locus  in  quo  was  a  highway, 
in  a  justice's  court.  To  make  the  defence  available,  he 
must  put  in  a  plea  of  title.  Without  undertaking  to 
reconcile  these  conflicting  decisions,  I  am  constrained  to 
follow  the  cases  cited,  not  only  because  they  are  decisions 
of  this  court,  but  because  I  believe  them  to  be  correct. 
Whenever  the  question  shall  arise  whether  a  defendant 
must  plead  title  in  a  justice's  court,  in  order  to  avail 
himself  of  a  defence  of  a  public  right  of  way,  I  shall 
feel  no  hesitation  in  holding  that  he  is  not  bound,  in  such 
case,  to  put  in  such  a  plea. 

There  was  evidence  which  justified  the  jury  in  finding 
for  the  plaintiflf  for  these  penalties.  It  is  not  clear 
whether  part  of  the  obstructions  were  placed  in  the  road 
on  three  several  days,  or  whether  several  obstructions 
were  placed  in  the  road  on  one  day,  as  sworn  to  by  the 
witness  Davis,  and  some  on  another  day,  as  sworn  to 
by  the  defendant  himself.    The  evidence  was  left  quite 
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loose  on  this  point,  and  it  is  impossible  for  us  to  say  that 
the  jury's  finding  was  erroneous. 

The  judgments  of  the  justice  and  county  court  should 
be  affirmed,  with  costs. 

[Onondaga  General  Term,  October  8,  1866.    MuUin,  Morgan,  Bacon  and 
Fotter,  Justioee.] 
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Although  four  witnesses,  agakist  one,  is  a.  very  great  preponderance,  yet  it 
is  the  right  of  a  referee  to  believe  the  one,  and  disbelieve  the  four.  Having 
seen  and  heard  the  witnesses,  he  is  much  better  able  to  determine  the 
amount  of  credit  to  which  they  are  respectively  entitled,  than  the  court 
can  be. 

Although  totons  are  not  obliged  to  keep  the  whole  of  a  highway,  from  one 
boundary  to  the  other,  free  from  obstructions  and  fit  for  the  use  of -travellers, 
the  principle  cannot  apply  to  the  streets  of  a  village. 

The  great  number  of  persons  and  teams  passing  and  repassing  along  the  streets 
of  a  village,  the  danger  of  collisions,  of  horses  running  away,  from  frighC  or 
the  carelessness  of  drivers,  and  the  consequent  danger  to  human  life,  render 
it  absolutely  necessary  that  such  streets  be  kept  free  from  obstructions 
throughout  the  whole  extent  of  them ;  and  if  an  injury  occurs  from  a  neglect 
of  this  duty,  on  the  part  of  those  charged  with  the  care  of  the  streets,  they 
are  liable  for  the  damages  resulting  therefrom. 

Where  one  does  not  own  the  land  on  which  a  street  is  laid — ^his  lot  being 
bounded  by  the  line  of  the  Btree1>-^he  has  no  greater  right  to  the  land  within 
the  boundaries  of  the  street  than  any  other  citizen. 

No  person,  whether  he  be  owner  or  not,  has  the  right  to  obstruct  a  highway, 
either  by  placing  obstructions,  or  making  excavations,  therein.  Such  obstruc- 
tions are  public  nuisances,  and  may  be  abated  by  any  person  injured  thereby. 
And  the  person  making  such  obstruction  is  liable  to  the  injured  party  for 
such  damages  as  may  be  sustained  by  reason  thereof. 

It  being  the  duty  of  the  public  officers  charged  with  tlie  care  of  highways,  to 
keep  the  streets  of  a  village  free  from  obstructions  which  can  interfere  with 
the  safe  passage  of  persons,  thereon,  and  teams,  over  the  same,  an  individual 
has  the  right  to  rely  on  the  pcrfonnance  of  this  duty,  and  to  pass  along  any 
part  of  the  street,  in  the  day  or  night  time,  in  the  faith  that  he  will  find  no 
obstructions  therein. 

By  attempting  to  travel  the  streets  in  the  night,  a  person  is  bound  to  cxerciso 
care  and  caution  commensurate  with   the  danger  incurred;  but  he  is  not 
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^  bound  to  antic^Mite  thAt  he  will  encounter  ezcayations  or  embankments 
without  having  some  notice  thereof,  by  lights  or  other  precautions  taken  for 
his  protection. 

Digging  post-holes  in  a  street  is  a  public  nuisance,  although  it  be  done  in  a 
part  of  the  street  not  used,  nor  susceptible  of  use,  by  the  public  by  reason 
of  natural  obstructions  therein* 

When  the  act  done  is  a  nuisance,  the  liability  of  the  party  causing  it,  for  the 
consequences,  follows  as  a  matter  of  course,  provided  the  person  injured  by 
such  act  is  himself  free  from  negligence. 

While,  in  the  country,  travellers  may  be  bound  to  keep  the  travelled  part  of 
the  road,  in  cities  and  towns  they  are  entitled  to  the  uninterrupted  use  of  the 
streets,  at  all  times,  (subject  to  the  right  of  use  by  individuals,  temporarily, 
for  the  purposes  of  business,  and  to  make  excavations  therein,)  against  dj&nger 
from  which  all  reasonable  precautions  must  be  taken,  by  the  use  of  guards 
or  lights,  as  the  nature  of  the  case  may  require. 

APPEAL,  by  the  defendant,  from  a  judgment 
entered  upon  the  report  of  a  referee. 
The  action  was  brought  to  recover  damages  for  an 
injury  sustained  by  the  plaintiff,  by  reason  of  his  step- 
ping into  a  fence  post-hole,  digged  by  the  defendant 
upon  his  own  lot,  adjacent  to  a  public  street  in  St. 
Johnsville,  N.  T.  The  action  was  referred  to  a  referee, 
who  reported  in  fovor  of  the  plaintiff  for  $200  damages. 

J.  OenteTy  for  the  appellant. 

Hardin  &  Burrows^  for  the  respondent. 

By  the  Courts  Mullin,  P.  J.  It  is  not  claimed  by 
the  defendant  but  that  the  plaintiff  broke  his  leg  by 
falling  into  a  post-hole,  dug  on  or  near  the  defendant' s 
land,  in  the  village  of  St.  Johnsville.  The  plaintiff's 
witness,  Herdman,  testifies  that  he  (the  plaintiff)  fell 
into  the  post-hole  at  the  intersection  of  the  line  between 
the  Shaver  and  Saunders'  lots  with  the  street.  Four  wit- 
nesses on  the  part  of  the  defence  testify  that  the  comer 
post-hole  was  not  dug  until  the  Monday  after  the  injury 
to  the  defendant.  The  witnesses,  on  the  part  of  the 
plaintiff,  describe  the  hole,  into  wliich  the  plaintiff  fell, 
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as  being  about  two  and  a  half  feet  deep,  and  about  two 
feet  square  at  the  top ;  and  but  one  hole  is  described 
by  them,  and  this  was  the  comer  hole.  Pour  witnesses 
against  one  is  a  very  great  preponderance.  Yet  it  was 
the  right  of  the  referee  to  believe  the  one  and  disbe- 
lieve the  four.  He  saw  and  heard  them,  and  he  is  much 
better  able  to  determine  the  amount  of  credit  to  which 
they  were  respectively  entitled  than  we  can  be.  It  was 
not  important  into  which  hole  the  plaintiff  fell,  unless 
there  is  some  question  as  to  whether  any  hole,  except 
the  comer  one,  was  in  the  highway.  There  is  evidence 
that  the  comer  post-hole  was  within  the  bounds  of  the 
street,  but  none  that  any  other  was  in  the  street.  The 
number  of  witnesses  on  this  question  is  with  the  defence. 
There  is  evidence,  however,  to  support  the  finding,  and 
we  must  hold  the  findings  of  the  referee  sustained  by 
the  evidence. 

The  next  question  of  fact  found  by  the  referee  is,  that 
the  defendant  did  not  take  any  precautions  to  prevent 
persons,  travelling  in  the  street,  from  falling  into  the 
hole  thus  dug  by  him  within  it.  On  this  point  there  is 
no  conflict  of  evidence,  nor  is  it  claimed  that  any  pre- 
caution was  taken  by  the  defendant.  It  was  also  found, 
that  the  plaintijQf  was  not  guilty  of  negligence,  and  hence 
negligence  on  his  part  did  not  contribute  to  the  injury. 
This  finding  presents  the  only  important  question  in  the 
case  ;  and  I  am  not  aware  that  the  precise  question  has 
ever  been  passed  upon  by  any  court  in  this  country  or 
in  England ;  at  least  I  have  not  been  able  to  find  any 
decision  on  the  point,  in  the  books. 

It  appears  by  the  evidence,  that  the  street  in  question 
was  laid  out  by  the  commissioners  of  highways  three 
rods  wide.  It  had  been  fenced  on  both  sides,  in  front 
of  the  defendant' s  premises,  but  the  fence  on  the  defen- 
dant's  side  had  been  removed,  or  destroyed,  some  time 
before  the  injury.  On  the  west  side  of  the  street  a  side- 
walk had  been  constructed,  which  those  living  on  both 
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sides  of  the  street,  above  and  below  the  defendant's  lot, 
were  accnstomed  to  nse.  In  front  of  the  defendant's 
lot,  and  on  the  same  side  of  the  street,  there  was  a  path 
used  by  persons  going  to  and  returning  from  a  penstock 
or  water-trough.  The  side  of  the  road  along  which  this 
path  ran  was  rough  and  uneven,  covered  with  stone 
taken  from  the  road  and  adjoining  lots,  and  not  a  con- 
venient way  for  either  foot  passengers  or  teams.  The 
plaintiff  was  a  stranger  in  the  place.  He  knew  nothing 
of  the  post-holes,  and  was  accompanied  by  his  nephew, 
a  resident  of  St.  JohnsvUle,  with  a  lantern,  who  knew 
the  condition  of  the  street  throughout  its  whole  extent. 
The  negligence  imputed  to  the  plaintiff  is  that  he,  being 
a  stranger,  Was,  in  the  night,  on  the  west  side  of  the 
street  where  it  was  unfit  for  travel,  when  he  might  and 
should  have  been  either  upon  the  sidewalk  or  in  the 
travelled  part  of  the  street ;  in  either  of  which  cases  the 
accident  would  not  have  occurred.  Had  the  action  been 
against  the  commissioners  of  highways,  for  injuries  sus- 
tained by  means  of  the  stones  and  other  obstructions  in 
the  street  in  front  of  the  defendant's  land,  it  then  might 
be  some  ground  for  saying  it  could  not  be  sustained. 
It  was  held  in  Howard  v.  The  Inh.  of  North  Bridge- 
water ^  (16  Pick.  189,)  that  towns  are  not  obliged  to  keep 
the  whole  of  a  highway,  from  one  boundary  to  the 
other,  free  from  obstructions  and  fit  for  the  use  of  trav- 
ellers. The  cause  of  the  injury  in  that  case  was  large 
stones  left  on  the  side  of  the  road,  some  eight  feet  from 
the  travelled  track,  against  which  the  plaintiff's  horse 
ran,  being  frightened,  and  broke  his  leg.  This  prin- 
ciple cannot  apply  to  the  streets  of  a  village.  The  great 
number  of  persons  and  teams  passing  and  repassing 
along  the  streets,  the  danger  of  collisions  of  horses  run- 
ning away  from  fright  or  the  carelessness  of  drivers,  and 
the  consequent  danger  to  human  life,  render  it  abso- 
lutely necessary  that  such  streets  be  kept  free  from 
obstructions  throughout  the  whole  extent  of  them ;  and 
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if  an  injury  occurs  from  a  neglect  of  this  duty  on  the 
part  of  those  charged  with  the  care  of  the  streets,  they 
are  liable  for  the  damages  resulting  therefrom. 

In  this  case  the  defendant  did  not  own  the  land  on 
which  the  street  was  laid.  His  lot  is  bounded  by  the 
easterly  line  of  the  street,  and  hence  he  had  no  greater 
right  to  the  land  within  the  boundaries  of  the  street 
than  any  other  citizen.  .No  person,  whether  he  be  owner 
or  not,  has  the  right  to  obstruct  a  highway,  either  by 
placing  obstructions,  or  making  excavations,  therein. 
Such  obstructions  are  public  nuisances,  and  may  be 
abated  by  any  person  injured  thereby.  And  the  person 
making  such  obstruction  is  liable  to  the  injured  party 
for  such  damages  as  may  be  sustained  by  reason  thereof. 
{A7ig.  on  Highways  J  §§  285,  298,  300.)  It  being  the 
duty  of  the  public  officers  charged  with  the  care  of  the 
highways,  to  keep  the  streets  of  the  village  of  St.  Johns- 
vUle  free  from  obstructions  which  could  interfere  with 
the  safe  passage  of  persons  thereon,  and  teams  over  the 
sam^,  the  plaintiff  had  the  right  to  rely  on  the  perform- 
ance of  this  duty,  and  to  pass  along  any  part  of  the 
street  in  the  day  or  night  time,  in  the  faith  that  he  would 
find  no  obstructions  therein.  By  attempting  to  travel 
the  streets  in  the  night,  he  was  bound  to  use  care  and 
cauiion  commensurate  with  the  danger  incurred;  but 
he  was  not  bound  to  anticipate  that  he  would  encounter 
excavations  or  embankments  without  having  some  notice 
thereof  by  lights  or  other  precautions  taken  for  his  pro- 
tection. The  defendant  had  no  right  to  dig  post-holes 
in  the  highway.  But  if  he  did,  it  was  his  duty  to  place 
lights,  so  as  to  warn  travellers  of  the  danger,  or  to  so 
cover  them  as  to  prevent  injury  by  falling  into  them. 
There  was  a  sidewalk  on  the  west  side  of  the  street,  over 
which  the  plaintiff  might  have  passed  to  Herdman's 
house.  But  it  does  not  appear  that  he  knew  of  such 
walk,  or  knew  that  he  incurred  any  risk  in  travelling 
on  the  east  side ;  so  that  I  am  unable  to  discover  any 


ONONDAGA— JANUARY,  1866.  219 

Wright  V.  SAunders. 

negligence  on  the  part  of  the  plaintiflf.  It  is  quite  ob- 
vious that,  although  the  path  which  the  plaintiff  trav- 
elled was  a  rough  and  unpleasant  one,  it  was  by  no 
means  impassable  or  dangerous  if  the  defendant  had 
left  the  surface  unexcavated.  And  it  is  equally  cleax 
that  the  accident  could  not  have  occurred  if  the  defen- 
dant  had  covered  or  otherwise  guarded  the  excavation. 

It  is  time  that  persons  living  on  streets  and  highways 
were  taught  that  they  have  not  the  right  to  dig  trenches 
and  place  obstructions  therein,  and  that  they  are  liable 
for  all  damages  resulting  therefrom.  While,  in  the 
country,  travellers  may  be  bound  to  keep  the  travelled 
part  of  the  road,  in  cities  and  towns  they  are  entitled  to 
the  uninterrupted  use  of  the  streets  at  all  times,  subject 
to  the  right  of  use  by  individuals,  temporarily,  for  the 
purposes  of  business,  and  to  make  excavations  therein, 
against  danger  from  which  all  reasonable  precautions 
must  be  taken,  by  the  use  of  guards  or  lights,  as  the 
nature  of  the  case  may  require.  Digging  post-holes  in 
a  street  is  a  public  nuisance,  although  in  a  part  of  it  not 
used,  nor  susceptible  of  use,  by  the  public  by  reason  of 
natural  obstruAions  therein.  {Commonwealth  v.  King, 
13  Mete.  116.) 

Where  the  act  done  is  a  nuisance,  the  defendant' s  lia- 
bility follows,  as  a  matter  of  course,  if  the  plaintiff  is 
free  from  negligence.  That  none  is  proved,  I  am  well 
persuaded. 

I  am  therefore  of  the  opinion  that  the  judgment  should 
beaflBrmed.  ' 

[050NDAOA  Genxral  Tkrm,  January  %  1866.     MuUin,  Morgan  and  Bacon, 
Juatioes.    Decision  affirmed  by  Court  of  Appeols.    Case  Tery  meagerly  re- 
ported, however,  ia  86  How.  186,  and  8  Kei^es,  828.] 
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Patrick  O' Dougherty  7)s.  Samuel  Felt  and  John 

Felt,  Jun. 

F.,  being  the  owner  of  land,  on  which  there  was  a  saw-mill  with  the  machinery 
therein,  gave  a  mortgage  thereon  to  F.,  which  was  foreclosed,  and  the  prem- 
ises sold,  and  bid  in  by  S.  Subsequently,  S.  contracted  to  sell  the  premises 
to  the  plaintiff,  who  went  into  and  continued  in  possession.  Prior  to  the 
sale  under  the  judgment  of  foreclosure,  F.  had  severed  the  machinery  d^c. 
consisting  of  a  muley-head,  dogs,  large  rag-wheel,  iron  wheels  <bc.  from  the 
freehold,  but  left  the  articles  thus  severed  in  and  about  the  mill,  where  they 
remained  at  the  time  of  such  sale,  and  of  the  contract  to  sell  to  the  plaintiff 
Such  machinery  was  annexed  to,  and  formed  a  part  of  the  realty,  when  the 
mortgage  was  given. 

Hdd,  1.  That  by  virtue  of  the  mortgage,  F.,  the  mortgagee,  acquired  a  lien 
on  all  that  formed  a  part  of  the  realty  at  the  time  it  was  given ;  and  that 
when  he  foreclosed,  he  had  a  right  of  action  for  the  property  that  had  been 
previously  severed. 

2.  That  it  was  not  material  whether  the  remedy  of  the  mortgagee  was  trover 
for  the  property  severed,  or  an  action  for  the  damages  sustained  by  reason  of 
the  severance.  That  in  either  case,  the  property  having  cea.<)ed  to  be  a  part 
of  the  realty,  a  conveyance  of  the  premises  to  which  it  was  attached  would 
not  carry  the  articles  severed. 

8.  That  on  the  sale  of  the  land,  by  S.  to  the  plaintiff,  the  property  which  had 
bee]}  previously  severed  did  not  pass ;  even  if.  S.  became  the  owner  of  it  by 
virtue  of  his  purchase  of  the  land  at  the  foreclosure  sale. 

Unless  personal  property  is  mentioned  in  a  deed  of  land,#  will  hot,  of  course, 
pass. 

APPEAL,  by  the  plaintiflf,  from  a  judgment  entered  at 
a  Special  Term,  on  a  trial  by  the  court  without  a  jury. 

The  action  was  brought  to  recover  damages  against 
the  defendant  for  the  wrongful  taking  and  carrying 
away  certain  wheels  and  other  machinery  in  a  saw-mill, 
that  were  claimed  by  the  plaintiJBf  to  be  fixtures  in  said 
mill. 

The  defendants,  by  their  answer,  denied  each  and 
every  allegation  of  the  complaint,  except  the  ownership 
by  the  plaintiff  of  the  farm  and  saw-mill,  with  the  tools, 
machinery  and  fixtures  appertaining  to  or  connected 
therewith.  And  for  a  second  and  further  defence,  they 
alleged  that  prior  to  the  plaintiff  becoming  the  owner  of 
the  farm  and  saw-mill  in  the  complaint  mentioned,  one 
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John  Felt  was  the  owner^  and  in  possession  thereof 
up  to  the  2d  day  of  April,  1864,  after  which  the  plain- 
tiff purchased  and  took  possession  thereof,  and  said 
Felt  was,  at  that  time,  and  the  time  when  &c.  in  the 
plaintiffs  complaint  alleged,  the  owner  of  all  the 
personal  property,  goods  and  chattels  in  and  around 
Buch  mm  aa  were  not  fixtures  and  appertaining  to  said 
mill,  and  was  the  owner  of  all  the  property  alleged  in 
the  complaint  to  have  been  taken  by  the  defendants. 
That  no  part  thereof  were  fixtures  to  or  appertained  to 
said  mill,  and  the  defendants,  by  authority  and  at  his 
request,  took  and  carried  away  the  same,  (the  same  be- 
ing personal  property,  goods  and  chattels  merely,)  as 
they  lawfully  might,  for  such  cause. . 

The  justice,  before  whom  the  action  was  tried,  found 
and  decided  as  matters  of  law,  that  the  articles  of  ma- 
chinery mentioned  in  the  complaint,  at  the  time  the 
plaintiff  took  his  contract  and  possession  of  the  prem- 
ises, were  not  fixtures,  but  personal  property,  and  did 
not  pass  to  the  plaintiff.  That  the  plaintiff  holding 
under  a  contract  only,  could  not  maintain  the  action  for 
said  machinery.  That  the  defendants,  in  entering  upon 
said  premises,  were  guilty  of  trespass  and  liable  for 
nominal  damages  of  six  cents,  and  he  ordered  judgment 
accordingly. 

L.  J.  Dorwiriy  for  the  appellant. 

I.  If  these  articles  existed  at  the  time  of  the  mortgage, 
and  appertained  to  the  freehold,  then,  at  no  time,  had 
the  defendants,  without  the  consent  of  the  mortgagee,  a 
right  to  sever  and  convert  them  to  their  own  use.  The 
right  passed  by  the  mortgage.  (1  Hill,  on  Heal  Prop. 
29.     Yanderpoel  v.  Yan  Allen^  10  Barb.  157.) 

n.  In  determining  between  mortgagor  and  mortgagee, 
whether  such  erections  and  fixtures  are  real  or  personal 
property,  the  rules  prevail  which  are  applicable  between 


222        CASES  IN  THE  SUPREME  COURT. 

CDougherty  v.  Felt 

— — — ^ —  1 

grantor  and  grantee.    {SnedeJcer  v.  Warring^  12  N.  T. 
170.     Lajlin  v.  Griffiths,  85  Barh.  58.) 

III.  At  the  time  of  the  execution  of  the  mortgage  by 
John  Felt,  Jr.,  to  Fowler,  all  the  articles  in  question 
were  fixtures,  and  appurtenant  to  the  freehold.  ( WaZ- 
Tcer  V.  SherTnan,  20  Wend.  636.  Farrar  v.  Chauffetete^  5 
Denio,  527.  MurdocTc  v.  Gifford,  18  N.  T.  28.  Hoiuse 
V.  House,  10  Paige,  158.  Buckley  v.  Buckley,  11 
Barh.  44.) 

IV.  If  articles  were,  before  being  detached,  fixtures, 
the  person  having  the  title  to  the  realty,  even  a  con 
ditional  one,  can,  in  case  of  their  removal  by  another, 
sue  for  the  specific  recovery  of  the  things  themselves, 
or  in  trespass,  for  the  damages  to  the  freehold.  Lajlvn 
^.  Griffiths, 'dlo  Barh.  m.) 

V.  The  justice  erred  in  deciding,  as  matter  of  law, 
that  the  plaintiff,  holding  under  a  contract  only,  could  not 
maintain  the  action  for  said  machinery.  This  principle 
may  hold,  where  the  machinery  is  detached  and  removed 
prior  to  the  contract,  and  even  prior  to  his  possession  of 
the  property  under  the  contract.  The  contract,  or  posses- 
sion under  it^  conveys  no  right  of  action  filready  accrued ; 
but  it  would  be  a  strange  principle  that  would  allow 
premises,  held  under  a  contract,  to  be  wrongfully  en- 
tered and  the  machinery  detached  and  removed — or, 
where  in  part  detached,  to  detach  the  balance,  and 
romove,  break  or  destroy  the  whole  with  impunity. 
The  plaintiff  entered  into  the  possession  of  these  prem- 
ises and  this  property  under  a  contract  of  purchase ; 
as  such,  he  was  the  equitable  owner  of  the  same — and 
as  such,  must  bear  any  loss  which  may  happen  to  the 
estate  between  the  agreement  to  purchase  and  the  con- 
veyance. He  must  pay  the  purchase  money,  though 
the  estate  itself  be  destroyed.  {Bood  v.  The  N.  Y.  & 
Erie  H.  R.  Co.,  18  Barh.  80.)  The  interest  of  the 
vendee  in  the  contract  is  real  estate,  and  goes  to  the 
heirs,   and  not  to  the  executors.    In  such  cases  the 
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estate  vests,  in  equity,  in  the  vendee,  and  the  vendor 
retains  the  legal  right,  as  a  mere  lien,  as  his  security  for 
the  unpaid  purchase  money.  {Moore  v.  Burrows^  34 
Barh.  173.     Honsee  v.  Hammohd^  39  id,  89.) 

YL  The  second  defence  set  up  in  the  answer  is  totally 
disproved  by  the  defendants'  own  evidence.  •  John  Felt 
was  not  the  owner  of  the  property  as  therein  alleged, 
but  on  the  contrary  had  conveyed  the  premises,  and 
all  the  property  in  question,  to  John  Felt,  Jr.,  prior  to 
the  1st  day  of  July,  1858,  and  had  no  interest  in  any  of 
it  subsequent  to  that  time.  The  evidence  is  conclusive 
on  this  point.  The  issue,  then,  is  upon  the  first  defence, 
and  this  expressly  admits  the  ownership  by  the  plain- 
tiff of  the  farm  and  saw-mill,  with  the  tools,  machinery 
and  fixtures  appertaining  to  or  connected  therewith. 
This  is  admitting  the  whole  case,  except  the  commission 
of  the  trespass  and  the  damage,  which  are  clearly 
proved. 

D,  O.  Calmn^  for  the  respondents. 

I.  The  permanent  abandonment  of  the  mill  as  such, 
the  removal  of  portions  of  the  machinery,  and  the  de- 
struction of  the  flume,  restored  the  fixtures  to  the  rank 
of  personal  property.  See  Buckley  v.  Buckley ^  (11  Barb. 
44;)  Farmers^  Loan  and  Tfust  Co.  v.  HendricksoTi^ 
(26  id.  484,)  where  it  is  held  that  the  article  must  be 
fastened  to  the  realty,  or  placed  on  the  land  with  the 
intent  that  it  shall  permanently  remain,  to  be  habitually 
used  there.  In  Snedeker  v.  Warring^  (12  N.  Y.  170,) 
Justice  Parker  says,  at  page  175 :  "  The  intention  of  the 
person  making  the  erection  often  exercises  a  controlling 
influence,  and  its  connectioQ  with  the  land  is  looked  at 
principally  for  the  purpose  of  ascertaining  whether  that 
intent  was  that  the  thing  in  question  should  retain  its 
original  chattel  character,  or  whether  it  was  designed 
to  make  it  a  permanent  accession  to  the  land."  {See^ 
cUsOj  2  KenPs  Com.  343.)    It  is  confidently  submitted 
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that  as  it  is  the  intent  which  converts  a  chattel  into  a  fix- 
ture, so  a  permanent  abandonment  of  its  use,  with  the 
intent  not  to  resume  it,  restores  its  personal  character, 
^as  essentially  as  its  removal  would. 

II.  The  machinery  in  question,  if  fixtures  when  the 
mortgage  to  Fowler  was  given,  became  personal  prop- 
erty when  severed,  {Morgan  v.  Varick^  8  Wend.  687>) 
though  wrongfully  separated,  {Mooers  v.  Wait^  3id,103.) 

III.  The  property  becoming  personal  by  severance, 
did  not  pass  to  Stewart  by  the  sale  on  foreclosure ;  much 
less  would  it  have  passed  if  the  plaintiff  had  taken  a 
conveyance  by  metes  and  bounds  from  Stewart ;  and 
still  less,  having  taken  only  a  contract. 

IV.  The  plaintiff  holding  under  a  contract  only,  had 
not  such  a  title  as  would  enable  him  to  maintain  the 
action  for  the  machinery  were  all  the  other  obstacles 
removed.     {Tabor  v.  Robinson^  36  Barb.  483.) 

By  the  Courts  Mullin,  J,  I  understand  the  facts  in 
this  case  to  be,  that  John  Felt,  Jr.,  owned  the  land  on 
which  the  saw-mill,  part  of  the  machinery  of  which  is  in 
question  in  this  suit,  stood,  and  on  the  1st  of  July,  1858, 
he  and  his  wife  gave  a  mortgage  thereon  to  Theodosiua 
O.  Fowler  and  others.  This  mortgage  was  foreclosed, 
and  the  premises  sold  and  bid  in  by  P.  S.  Stewart,  on 
the  2d  of  April,  1864.  On  the  22d  of  June,  1864,  Stew- 
art  contracted  to  sell  said  premises  to  the  plaintiff,  who 
thereupon  went  into  possession,  and  thereafter  occupied 
the  same.  Before  the  sale  on  the  judgment  of  fore- 
closure, Felt,  the  owner  in  fee,  severed  the  property  de- 
scribed in  the  complaint  from  the  freehold,  but  left  the 
articles  thus  severed  in  and  about  the  mill,  where  they 
remained  at  the  time  of  the  sale  on  the  foreclosure,  and 
of  the  contract  to  sell  to  the  plaintiff.  The  property 
thus  severed,  and  for  which  this  suit  is  brought,  is,  the 
muley-head,  dogs,  large  rag-wheel,  iron  wheels,  a  stove 
and  a  saw.    The  severance  had  been  made  at  different 
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limes  within  the  preceding  twelve  or  fourteen  years. 
The  mill  had  not  been  used  in  that  tune.  All  of  •this 
property  was  annexed  to  and  formed  a  part  of  the  realty 
when  the  mortgage  was  given,  except  the  stove  and  saw. 

It  was  said  by  Johnson,  Ch.  J.,  in  Murdoch  v.  GHfford^ 
(18  i\r.  T.  28-34, )  that  the  wheel  or  engine  which  furnishes 
the  motive  power,  ai\d  all  that  part  of  the  gearing  and 
machinery  which  has  special  relation  to  the  building  with 
which  it  is  connected,  would  belong  to  the  freehold. 
The  conclusion  of  Cowen,  J.,  in  Walker  v.  Sherrnan^ 
(20  Wend.  636,)  upon  a  review  of  all  the  cases,  both 
English  and  American,  was,  that  as  a  general  rule,  in 
order  to  come  within  the  operation  of  a  deed  conveying 
the  freehold,  whether  by  metes  and  bounds,  of  a  planta- 
tion, farm  or  lot  &c.,  or  in  terms  dopoting  a  mill  or  fac- 
tory &c.,  nothing  of  a  nature  personal  in  itself  will  pass, 
unless  ijt  be  brought  vdthin  the  denomination  of  a  fix- 
ture, as  being  in  some  way  permanently,  at  least  habitu- 
ally, attached  to  the  land  or  some  building  on  it  The 
chancellor  held,  in  House  v.  House^  (10  Paige^  158,) 
that  the  water-wheel,  mill-stones,  running  gear  and 
bolting  apparatus  of  a  grist  and  flouring  mill,  and  other 
fixtures  of  the  same  character,  are  constituent  parts  of 
the  null,  and  descend  to  the  heirs  as  real  proi)erty. 
{Buckley  v.  Buckley^  11  Barh.  43.  Vanderpoel  v.  Van 
Alien,  10  id.  157.) 

It  is  not  material  to  inquire,  in  this  case,  whether  a 
conveyance  of  a  mill  or  factory,  eo  nomine,  will  convey 
machinery  and  other  i)ersonal  property  which  would 
not  pass  by  conveyance  by  metes  and  bounds ;  as  all 
the  property  in  controversy  here  is  real,  except  the  stove 
and  saw,  and  the  latter  articles  would  not  pass  under 
any  circumstances,  unless  it  might  be  the  saw  in  its  place 
in  the  mUl.  What  was  the  effect  of  the  severance  of  the 
wheels  Ac.  by  Pelt  before  the  sale  on  foreclosure  ?  It 
was  held  in  Mooers  v.  Wait,  (3  WcTid.  104,)  that  a  pur- 
chaser of  wild  lands  to  be  thereafter  paid  for,  and  deed 
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given,  is  not  at  liberty  to  cut  a  piece  of  timber  when  the 
land  on  which  it  grows  is  not  required  for  purposes  of 
cultivation ;  and  that  on  severance  the  timber  becomes 
the  personal  property  of  the  owner  in  fee,  and  trover 
may  be  maintained  therefor  against  one  in  possession, 
though  he  be  a  bona  fide  purchaser  under  the  occupant. 
The  case  of  Morgan  v.  Yarick^  (8  Wend,  587,)  is  still 
more  decisive  of  the  question.  The  plaintiff  owned  the 
premises  in  question,  and  on  them  was  a  stone  building 
which,  at  the  time  the  action  (ejectment)  was  brought, 
contained  four  boilers  and  other  machinery  and  appa- 
ratus for  propelling  a  grist-mill.  After  suit  brought, 
the  defendant  sold  the  boilers  &c.  to  Leavenworth,  who 
removed  them  at  the  request  of  the  defendant.  The 
plaintiff  having  estaj^lished  his  right  to  recover  the  land, 
claimed  to  recover  also  for  the  value  of  the  property 
thus  removed,  and  it  was  held  that  he  might.  The 
court  say  the  steam  engine,  before  severance,  was  part 
of  the  real  estate ;  when  severed  it  became  the  personal 
property  of  the  plaintiff.  {Farran  v.  Thompson,  (5 
B.  &  Aid.  826.     Amos  &  Fer.  on  Fix.  236,  &c.) 

By  virtue  of  the  mortgage,  the  mortgagee  acquired  a 
lien  on  all  that  formed  a  part  of  the  realty  at  the  time  it 
was  given,  and  when  he  foreclosed,  he  had  a  right  of 
action  for  the  property  severed  before  the  foreclosure. 
{Southwarth  v.  Van  PeU,  3  Barb.  347.  Van  Pelt  v. 
McOraw,  4  N.  Z.  110.) 

It  is  not  material  whether  the  remedy  of  the  mort- 
gagee is  trover  for  the  property  severed,  or  an  action  for 
damages  by  reason  of  the  severance.  In  either  case,  the 
proi)erty  having  ceased  to  be  a  part  of  the  realty,  a  con- 
veyance of  the  premises  to  which  it  was  attached  will 
not  carry  the  articles  severed.  Unless  personal  property 
is  mentioned  in  a  deed  of  land,  it  will  not,  of  course, 
pass.  So  that,  on  the  sale  by  Stewart  to  the  plaintiff, 
the  property  severed  did  not  pass,  even  if  Stewart  be- 
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came  owner  of  it  by  virtue  of  his  purchase  on  the  fore- 
closure sale. 

There  is  no  evidence  that  anything  but  the  land  was 
sold,  and  that  did  not  embrace  the  property  in  question. 

The  judgment  must,  therefore,  be  affirmed. 

[Onondaga  Gbnkkal  Term,  January  2,  1866.    Morgan,  JfuUin  and  Bacon, 
Justices.] 


Spioer  and  others  vs.  Waters. 

A  bonajide  purchaser  is  one  who  bnys  property  of  another  without  notice  that 
acme  third  person  has  a  right  to,  or  interest  in,  such  property,  and  pays  a 
full  and  fiedr  price  for  the  same,  at  the  time  of  such  purchase,  or  before  he 
has  notice  of  the  claim  or  interest  of  such  other  in  the  property. 

To  constitute  one  a  bona  fide  purchaser,  it  is  not  enough  to  show  a  conveyance 
good  in  form ;  but  payment  of  the  consideration  must  be  made  out.  It  must 
be  actually  paid;  not  merely  secured  to  be  paid. 

If  the  title  of  a  purchaser  is  void  as  against  the  creditors  of  his  vendor,  by  rea- 
son of  fraud,  ^t  defect  attaches  to  the  title  of  every  subsequent  purchaser 
who  is  not  a  bonafiih  purchaser  without  notice. 

A  judgment  may  be  assailed  collaterally,  for  fraud,  by  persons  not  parties  to 
it,  or  privies  who  are  injured  by  it.  Thus  it  is  competent  for  a  creditor  to 
aaeul  collaterally  a  judgment  against  his  debtor,  for  that  cause. 

"Wlien  the  only  fraud  imputed  is  that  which  is  presumed  from  the  omission  to 
change  the  possession,  after  purchase,  if  the  property  be  of  a  ponderous  na- 
ture—as lumber — ^the  court  might  hold  the  presumption  rebutted  by  the 
character  of  the  property  purchased. 

3at  under  the  Revised  Statutes,  the  question  of  fraudulent  intent  is  for  the 
jury,  and  not  for  the  court;  and  it  may  not  be  taken  frx>m  the  jury,  and  de- 
cided as  a  question  of  law,  by  the  court 

The  general  rule  is  that  in  an  action  for  the  conversion  of  personal  property, 
the  measure  of  damages  is  the  market  value  of  the  property  at  the  time  and 
place  of  conversion,  with  interest  thereon  to  the  time  of  the  trial  But  there 
are  several  modifications,  or  exceptions,  to  the  general  rule. 

Where,  in  an  action  for  the  conversion  of  limiber  which,  it  was  proved,  had  a 
market  value  at  the  place  of  conversion,  the  court  chaiged  the  jury  that  if 
the  lumber  was  to  be  taken  to  the  Troy  market,  to  be  sold  there,  in  the 
plaintiffif  lumber  yard,  they  were  entitied  to  recover  its  market  value  there, 
less  the  cost  an<]  nak  of  transportation ;  hM  that  the  charge  was  erroneous. 
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THIS  action  was  brought  to  recover  the  value  of  lum- 
ber, alleged  to  have  been  illegally  converted  to  the 
use  of  the  defendant. 

The  answer  alleges  that  Cyrus  W.  Pratt,  on  the  15th 
day  of  November,  1861,  recovered  judgment  against  one 
Richard  Carter,  in  this  court,  for  the  sum  of  $849.73, 
and  on  the  4th  of  February,  1862,  said  Pratt  recovered 
another  judgment,  against  the  same  defendant,  in  this 
court,  for  $1,062.02.  On  the  28d  of  December,  1861, 
Royal  D.  Strickland  recovered  a  judgment  against  the 
said  Carter  for  $292.05.  Executions  were  issued  on 
these  judgments,  to  the  defendant,  then  being  sheriff  of 
Lewis  county,  and  by  virtue  thereof  he  seized  and  sold 
the  property  in  the  complaint  mentioned,  then  being  the 
property  of  the  said  Carter,  and  not  the  property  of 
said  plaintiffs. 

On  the  trial,  the  plaintiffs  proved  that  they  were  lum- 
ber merchants,  residing  and  doing  business  in  Troy,  in 
this  State,  and  on  the  30th  of  December,  1861,  they  en- 
tered into  a  written  agreement  vdth  Leonard  Carter, 
whereby  he  sold  to  them,  in  consideration  of  $400  to  be 
paid  to  him  in  four  months  after  receiving  lumber  made 
from  the  logs  thereby  sold,  or  from  the  mill  thereby  let 
to  the  plaintiffs,  sufficient,  at  its  fair  market  value,  to 
pay  the  same  and  its  transportation  to  the  city  of  Troy, 
all  the  hemlock  and  spruce  saw  logs  on  certain  lots  in 
the  Brantingham  tract,  in  the  town  of  Greig,  in  the 
county  of  Lewis,  being  about  4000,  and  being  the  same 
recently  purchased  by  said  Carter  at  sheriff*  s  sale  on 
execution  against  Richard  Carter,  and  to  allow  the 
plaintiffs  the  free  use  of  the  tools  &c.  connected  with 
the  said  mill,  on  one  of  the  said  lots,  and  also  the  free 
use  of  their  house  for  one  year,  to  be  used  only  in  lum- 
bering. In  addition  to  the  consideration  above  men- 
tioned, the  co'nsideration  of  one  dollar  viras  mentioned  in 
the  contract. 

The  plaintiffs  had  for  several  years  received  consign- 
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ments  of  lumber  from  Richard  Carter,  but  they  had 
never  been  on  the  premises  where  the  lumber  was  manu- 
factured. When  the  agreement  was  made  between  the 
plaintiffs  and  Leonard  Carter,  Richard  was  present. 

On  the  same  day  the  written  agreement  was  made,  or 
the  next,  the  plaintiffs  entered  into  an  agreement  with 
Richard  Carter  to  saw  the  logs,  as  aforesaid  purchased 
of  Leonard,  the  plaintiffs  to  furnish  the  means  to  do  the 
work,  Richard  to  have  a  reasonable  compensation  over 
and  above  his  living,  to  be  settled  thereafter.  Richard 
proceeded  to  saw  the  lumber,  and  the  plaintiffs  fur- 
nished supplies  to  the  amount  of  $1,600,  up  to  the  sale 
of  the  lumber .  by  the  defendant.  No  part  of  the  pur- 
chase money  was  paid  to  Leonard  Carter  before  the  sale 
i>y  the  defendant.  Some  of  the  avails  of  the  lumber 
Awed  by  Richard  under  the  contract  had  been  received 
by  the  plaintiffs  before  the  defendant' s  sale. 

At  the  time  of  making  the  purchase  by  the  plaintiffs, 
they  did  not  know  how  Leonard  acquired  his  title  to  the 
property  sold  to  them,  nor  had  they  learned  it  before 
that  tune ;  nor  were  they  informed  of  the  manner  in 
which  business  had  been  conducted  between  Leonard 
and  Richard  after  the  purchase  by  the  former,  at  sherifF  s 
sale,  of  the  logs  sold  to  the  plaintiffs. 

At  the  time  of  the  purchase,  the  plaintiffs  knew  that 
Richard  Carter  was  in  possession  of  the  premises  on 
which  the  logs  &c.  were,  and  that  he^  had  been  carrying 
on  the  lumber  business. 

Richard  Carter,  who  was  called  as  a  witness  by  the 
plaintiffs,  stated  the  agreement  between  him  and  the 
plaintiffs  somewhat  differently  from  the  other  witness 
on  the  part  of  the  plaintiffs.  Carter  says  he  was  to 
have  $400  for  his  services,  besides  his  living.  He  was 
indebted  to  the  plaintiffs  in  some  $2,000  or  $3,000, 
but  nothing  was  said  about  paying  that  debt,  when 
the  agreement  between  Leonard  and  the  plaintiffs  was 
*made. 
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This  witness  further  testifies  that  his  brother's  execu- 
tion was  levied  on  the  logs  in  question  in  July,  1861,  but 
when  the  sale  was  made  does  not  appear. 

The  defendant's  counsel  asked  the  witness  whether 
an  agreement  was  made  between  him  and  his  brother 
Leonard,  after  the  levy,  to  delay  the  sale.  This  question 
was  objected  to,  on  the  ground  that  the  plaintiffs  were 
boTia  fide  purchasers  of  the  property.  The  court  de- 
cided that  as  the  case  then  stood  the  plaintiffs  were 
hona  fide  purchasers  for  a  valuable  consideration,  and 
sustained  the  objection  and  rejected  the  evidence  until 
it  should  be  shown  that  the  plaintiffs'  purchase  was  at 
least  suspicious. 

The  defendant's  counsel  then  offered  to  prove  that 
Leonard  Carter  claimed  title  to  the  property  only  by 
virtue  of  a  purchase  made  on  a  sale  on  execution  in  hi 
favor  against  Bichard,  and  that  the  sale  by  the  da&n- 
dant  was  made  on  a  valid  execution  issued  on  a  judg- 
ment duly  recovered  for  debts  due  before  the  levy  of 
said  execution.  And  the  defendeant  also  offered  to 
prove  fraudulent  transactions,  by  means  whereof  Leon- 
ard Carter  had  no  title  to  the  property  sold  to  the 
plaintiffs,  at  the  time  of  such  sale,  and  that  the  judg- 
ment in  favor  of  Leonard  against  Richard,  and  the  sale 
to  the  purchaser  by  Leonard,  were  fraudulent  and  void, 
as  against  creditors ;  and  that  after  such  sale  the  prop- 
erty was  left  in  the  possession  of  Richard  without  any 
change  of  possession. 

To  the  evidence  thus  offered  the  plaintiffs'  counsel 
objected,  on  the  ground  that  the  plaintiffs  were  shown 
to  be  bona  fide  purchasers,  and  the  objection  was  sus- 
tained, and  the  defendant's  counsel  pxcepted. 

Evidence  was  given  on  the  part  of  the  plaintiffs  show- 
ing the  value  of  the  lumber  in  question  at  Troy,  and  on 
tlie  part  of  the  defendant  to  show  its  value  at  the  pla<5e 
where  the  conversion  occurred.  In  the  charge  to  the 
jury  the  court  instructed  them  that  if  the  lumber  was  to 
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be  taken  to  the  Troy  market,  to  be  sold  there  in  the 
plaintiffs'  lumber  yard,  they  were  entitled  to  recover  its 
market  value  there,  less  the  cost  and  risk  of  transporta- 
tion ;  to  which  charge  the  defendant's  counsel  excepted. 

The  jury  found  in  favor  of  the  plaintiffs  for  $^,000, 
being,  as  the  case  states,  the  value  of  the  lumber  at  the 
Troy  market. 

From  the  judgment  entered  on  the  verdict^  the  defen- 
dant appealed. 

Ijeifi  H.  Brovyrij  for  the  appellants. 

W.  A,  Beach  and  D,  Pratt^  for  the  respondents. 

MuLLiN,  J.  The  first  and  most  important  question 
presented  by  this  appeal  is,  whether  the  plaintiffs  were 
honaflde  purchasers  of  the  logs  from  which  the  lumber 
in  question  was  made.  If  the  learned  judge  was  wrong 
in  holding  the  plaintiffs  to  be  such  purchasers,  there 
must  be  a  new  trial,  as  the  whole  of  the  defence  was  eX' 
eluded,  because  the  defendant  did  not  throw  over  the 
honajides  of  the  plaintiffs  sufficient  suspicion  to  make 
it  either  necessary  or  proper  to  submit  the  question  to 
the  jury. 

A  bona  fide  purchaser  is  one  who  buys  property  of 
another  without  notice  that  some  third  person  has  a 
right  to,  or  interest  in,  such  property,  and  pays  a  full 
and  fair  price  for  the  same,  at  the  time  of  such  purchase, 
ot  before  he  has  notice  of  the  claim  or  interest  of  such 
other  in  the  property. 

The  chancellor,  in  Be  Mott  v.  StarJcey^  (8  Barb.  Ch. 
403^)  thus  states  the  principle:  "To  entitle  a  party  to 
the  character  of  a  bona  fide  purchaser  without  notice  of 
a  prior  right  or  equity,  he  must  not  only  have  obtained 
the  legal  title  to  the  property  or  the  negotiable  security, 
but  he  must  have  paid  the  purchase  money,  or  some 
part  thereof,  at  least,  or  have  parted  with  something  of 
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value  upon  the  faith  of  such  purchase,  before  he  had 
notice  of  such  prior  right  or  equity." 

In  Jackson  v.  CadweU^  (1  Cowen^  622,)  it  was  held  that 
to  constitute  a  bona  fide  purchaser,  it  is  not  enough  to 
show  a  conveyance  good  in  form,  but  payment  of  the 
consideration  must  be  made  out.  It  must  be  actually 
paid,  not  merely  secured  to  be  paid,  for  otherwise  the 
purchaser  would  not  be  hurt. 

Chancellor  Kent,  mJewettY,  Palmer^  (^  John.  Ch.  65,) 
says :  "To  support  the  plea  of  bona  fide  purchase  with- 
out notice,  the  defendant  must  aver  and  prove  no*  only 
that  he  had  no  notice  of  the  plaintiffs  rights  before  his 
purchase,  but  that  he  had  actually  paid  the  purchase 
money  before  such  notice.  Though  he  secured  the  pur- 
chase money,  yet  if  it  was  not  in  fact  paid,  before  notice, 
it  will  not  be  sufficient  to  maintain  his  plea."  {8ee^  aZso, 
Booty.  French^  13  Wend.  570.) 

It  is  not  pretended  that  the  plaintiffs  had  paid,  or 
secured  to  be  paid,  any  part  of  the  consideration  of  the 
logs.  If  payment  of  the  price  is  essential  to  make  their 
title  valid,  they  must  of  course  fail. 

But  if  the  title  of  Leonard  Carter  was  valid  as  against 
the  creditors  of  Richard,  those  creditors  cannot  seize 
and  appropriate  the  property  because  the  plaintiflEs  have 
purchased  on  credit. 

If,  on  the  other  hand,  Leonard's  title  was  void  by 
reason  of  fraud  as  against  the  creditors  of  Richard,  that 
^  fraud  would  defeat  the  plaintiffs'  title,  unless  they  were 
purchasers  hona  fide  without  notice. 

Without  stopping  to  consider  whether  the  evidence 
given  on  the  part  of  the  plaintiffs  proved  or  had  a  ten- 
dency to  prove  fraud  in  the  sale  to  Leonard,  or  fniud 
in  the  dealings  in  reference  to  the  property  subsequent 
to  such  sale,  the  offer  of  the  defendant  to  prove  fraud 
between  Richard  and  Leonard  presents  the  question 
whether  such  fraud  constitutes  a  defence  to  the  action. 
That  offer  is  in  terms  to  show  the  title  of  Leonard  void 


n 


ONONDAGA- JANUARY,  1866.  233 

Spicer  v.  Waters. 

as  to  creditors,  by  reason  of  fraud,  and  particularly  be- 
cause there  was  no  change  of  possession  after  the  pur- 
chase by  Leonard. 

If  Leonard  was  the  party  suing,  this  fraud  would  be 
a  complete  defence  to  the  action.  It  follows  that  if 
Leonard' s  title  is  defective,  that  defect  attaches  to  the 
title  of  every  person  not  a  bona  fide  purchaser  without 
notice.  The  jMirchasers  are  not  such  purchasers,  and 
hence  their  title  must  fail  with  that  of  their  vendor. 

These  views  are  predicated  on  the  assumption  that  it 
is  competent  jEor  a  creditor  to  assail  collaterally  a  judg- 
ment against  his  debtor,  for  fraud.  If  he  was  not  at  lib- 
erty to  do  so,  of  course  proof  of  fraud  would  be  wholly 
irrelevant,  against  the  creditor  recovering  the  fraudulent 
judgment.  It  is  not  necessary,  at  this  day,  to  cite  cases 
in  support  of  the  proposition  that  a  judgment  may  be 
assailed  collaterally,'  for  fraud,  by  persons  not  parties 
to  it,  or  privies  who  are  injured  by  the  fraud.  The  cases 
wiU  be  found  collated  in  2  Cowen  &  HilVs  Notes ^  854, 
etseq. 

If  the  only  fraud  imputed  is  that  which  is  presumed 
from  the  omission  to  change  possession  after  the  pur- 
chase by  Leonard  at  the  sale  on  his  execution,  we  might 
hold  the  presumption  rebutted  by  the  character  of  the 
property  purchased.  It  was  held  in  Farrington  v.  Sin- 
clair,  (15  John.  428,)  that  the  omission  for  a  few  days 
to  remove  the  wood,  it  being  a  ponderous  article,  was 
not  per  se  sufficient  evidence  of  fraud.  But  under  the 
Revised  Statutes  the  question  is  for  the  jury,  and  not 
for  the  court ;  and  it  may  not  be  taken  from  the  jury 
and  decided  as  a  question  of  law,  by  the  court.  The 
statute  (2  a.  8^  187,  §  4)  is  peremptory  that  the  ques- 
tion of  fraudulent  intent,  in  all  cases  arising  under  that 
chapter,  {chap.  7,)  shall  be  deemed  a  question  of  fact, 
and  not  of  law.     {Edgell  v.  Hart^  9  N.  T.  218.) 

I  am  of  the  opinion  that  the  learned  judge  erred  in 
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holding  the  plaintiffs  to  be  bona  fide  purchasers,  and 
for  that  reason  excluding  the  defence  of  fraud. 

I  am  also  of  opinion  that  the  charge  that  tKe  plain- 
tiffs were  entitled  to  recover  the  value  of  the  property 
at  Troy,  less  expenses  of  transportation,  was  erroneous. 

The  general  rule  is,  that  in  an  action  for  the  conver- 
sion of  personal  property,  the  measure  of  damages  is 
the  market  value  of  the  property  at  the  time  and  place 
of  conversion,  with  interest  thereon  to  the  trial.  {Cor- 
telyou  V.  Lansing^  2  Caines^  Cos.  200.  Kennedy  v. 
Stronffy  14  John.  128.  Smith  v.  Griffith^  3  HiUy  333. 
ATid/rews  v.  Durante  18  N.  Y.  496.  Sedg.  on  Dam. 
473  et  seq.y  and  cases  cited  by  the  court  in  Buy  dam 
V.  Jenkins y  3  Sandf.  626.) 

There  are  several  modifications  or  exceptions  to  this 
general  rule : 

1st.  When  the  property  has  no  fixed  value,  but  is 
fluctuating,  the  measure  of  damages  is  the  highest  price 
in  the  market  between  the  time  of  conversion  and  the 
trial.  {Sedg,  on  Dam.  479.  But  see  Suydam  v.  Jen- 
JcinSy  3  Swwdf.  614.)  This  is  the  measure  of  damages 
in  the  case  of  the  conversion  of  stocks.  {Romaine  v. 
Van  Allen,  26  N.  T.  309.) 

2d.  When  the  plaintiff's  interest  in  the  proi)erty  is  by 
way  of  lien,  the  extent  of  the  lien  is  the  measure  of  the 
damages.  {Parish  v.  Wheeler ,  22  N.  Y.  494.  Sedg.  on 
Dam.  482.)  When  the  wrongdoer  is  without  claim  to 
the  property  the  special  property-man  may  recover  the 
value.     {AUy.  Weidenberg,  6  Bosw.  176.) 

3d.  When  the  property  taken  has  been  made  more 
valuable  by  the  labor  of  the  defendant^  the  owner  is 
entitled  to  its  enhanced  value.  {BaJcer  v.  Wheeler^ 
8  Wend.  605.  6  John.  168.  7  Cowen,  98.  Rice  v.  Hoi- 
leabeck,  19  Barb.  664.  3  N.  Y.  379.  5  John.  348.  10 
id.  237.     But  see  Hyde  v.  CooJcson,  21  Barb.  92. ) 

4th.  When  special  damages  are  laid  in  the  complaint, 
it  has  been  held  they  may  be  recovered.     {Davis  v. 
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OsweU,  7  Car.  &  P.  804.  Contra^  Brizsee  v.  Mayhee^  21 
Wend.  144.) 

5th.  When  the  property  has  no  market  value,  such 
as  paintings,  manuscripts  &c.,  the  damages  are  in  the 
discretion  of  the  jury.     {Sedg.  on  Dam.  474.) 

The  case  before  us  is  not  within  any  of  the  modifica- 
tions or  exceptions  to  which  I  have  referred. 

I  have  not  been  able  to  find  any  case  in  which  the 
measure  of  damages  adopted  in  this  case  has  been  recog- 
nized, unless  Suydam  v.  JenJcins  (3  Sandf.  614)  is  one. 
Duer,  J.,  in  discussing  the  measure  of  damages  for  the 
conversion  of  personal  property,  there  lays  down  the 
general  rule  as  I  have  stated  ;  but  insists  that  there  are 
cases  in  which  the  owner  may  be  entitled  to  a  higher 
compensation — as  when  the  property  is  taken  on  its  way 
to  a  more  profitable  market,  where  it  would  certainly 
have  arrived.  In  such  case  he  thinks  the  market 
value  at  such  place,  less  the  cost  of  transportation, 
is  the  true  rule  of  compensation.  But  he  cites  no 
cas6  in  support  of  it,  and  it  cannot  be  reconcUed  with 
the  case  of  Brizsee  v.  Maybee^  (21  Wend.  144.)  In  that 
case  the  action  was  replevin,  for  logs.  The  defen- 
dant had  a  verdict,  and  on  the  execution  of  a  writ  of 
inquiry  he  gave  evidence  of  special  damages.  He  proved 
that  he  wa«  accustomed  to  send  his  lumber  to  Albany 
and  Troy  for  sale,  and  the  value  of  the  lumber  which 
might  have  been  made  from  the  logs  after  deducting  the 
expenses  of  manufacturing  and  transportation.  The 
court  set  aside  the  inquest,  holding  the  defendant  not 
entitled  to  the  special  damages  proved.  In  reference  to 
the  evidence  of  value  at  Troy  &c.,  Co  wen,  J.,  says: 
"Much  of  the  evidence  given  before  the  under-sheriff 
was  admissible  to  show  the  market  value  at  the  time 
when,,  and  the  place  where,  they  were  taken  by  the  writ. 
The  ultimate  value  at  Albany  or  Troy,  when  in  the  ordi- 
nary course  of  business  the  boards  would  reach  there, 
deducting  the  expenses  of  mai\uf  acture  and  the  price  of 
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transportation,  were  proper  topics  of  inquiry  with  a 
view  to  the  ascertainment  of  value  at  the  canal ;  but 
that  being  once  fixed  in  the  minds  of  the  jury,  the  meas- 
ure of  damages  in  the  case  was  the  legal  interest  on 
such  value  to  the  day  of  the  inquisition,  or  at  farthest 
to  the  next  term." 

No  proof  of  the  value  of  the  lumber  at  the  canal  was 
given,  and  hence  the  only  way  to  get  at  the  value  was  to 
prove  the  price  at  the  nearest  market,  and  deducting 
from  that  the  expenses  of  manufacturing  and  of  trans- 
portation gave  the  value  or  price  at  the  place  of  con- 
version. But  such  evidence  is  never  admissible  when  it 
appears  that  the  property  has  a  market  value  at  the 
time  and  place  of  conversion.  The  very  object  of  the 
evidence  of  price  at  Troy  was  to  arrive  at  the  value  at 
the  place  of  conversion.  There  being  no  market  there, 
there  was  no  other  mode  of  arriving  at  it 

In  this  case,  a  market  value  was  proved  at  the  time 
and  place  of  sale,  by  the  defendant,  and  that  price^ 
with  interest,  is  the  only  and  true  measure  of  damages. 

For  these  errors  occurring  on  the  trial,  I  am  in  favor 
of  reversing  the  judgment,  and  granting  a  new  trial, 
with  costs  to  abide  the  event. 

Morgan,  P.  J.,  concurred. 


Bacon,  J.,  dissented. 


New  trial  granted. 


[Onondaga  General  Term,  January  2,  1866.    Morgan,  Baean  and  MuUin, 
Ji]8tioes.j 
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and  Henry  Utter. 

There  was  no  compulsory  process,  by  the  common  law,  to  effect  a  partition  of 
real  estate;  and  no  compulsory  partition  can  be  made  under  our  statutes, 
miless  the  owners  are  in  possession  of  the  land  as  joint  tenants,  or  as  tenants 
in  common. 

If  the  parties  are  not  in  possession  of  any  portion  of  the  land  described  in  the 
complaint,  either  as  joint  tenants  or  tenants  in  common,  an  action  for  the 
partition  of  snch  lands  cannot  be  miuntained. 

But  where  the  complaint,  after  a  prayer  for  a  partition,  contained  a  general 
prayer  for  "  snch  other  and  further  relief  as  to  the  court  shall  seem  just  and 
proper,"  and  there  was  an  answer  put  in ;  held  that  the  prayer  was  sufficient 
to  uphold  any  judgment  to  which  the  plaintiff  might  be  entitled,  upon  the 
evidence,  consistent  with  the  case  made  by  the  complaint  and  embraced 
within  the  issue. 

Since  the  adoption  of  the  constitution  of  1846  and  the  passage  of  the  judiciary 
act  of  1847,  an  action  can  be  maintained  in  the  Supreme  Ck>urt,  as  a 
court  of  equity,  in  cases  where  a  like  suit  in  equity  could  be  sustained  in 
England. 

An  action  in  equity  will  lie  to  ascertain  and  fix  the  boundary  lines  between  the 
lands  of  the  parties,  whenever  there  are  peculiar  equities  attaching  them- 
selves to  tlie  controversy ;  or  when  it  will  prevent  a  multiplicity  of  suits. 

Where  each  party  to  the  action  was  owner,  in  fee,  of  one-fourth  part  of  over 
1,200  acres  of  land,  of  an  uneven  and  hilly  surfiace,  and  mostly  wild  and 
covered  with  timber ;  and  the  boundary  or  division  lines  between  the  several 
owners  had  never  been  ascertained  or  fixed  by  any  accurate  survey,  nor  had 
comers  been  set,  or  monuments  erected,  or  trees  been  marked  to  designate 
either  of  the  comers  or  lines  of  the  land  of  either  party ;  neither  party  could, 
with  the  aid  of  a  surveyor,  ascertain  with  reasonable  accuracy,  except  by 
chance,  the  boundary  or  division  lines  between  his  land  and  that  of  the  other 
parties;  and  the  boundary  lines  of  no  one  of  the  parties  could  be  determined 
and  fixed' without  ascertaining  the  location  of  the  boundary  lines,  or  some 
of  them,  of  each  of  the  other  parties;  held  that  these  boundary  lines  ought 
to  be  ascertained,  fixed  and  designated,  so  that  the  parties  would  be  bound 
by  the  locations  thereof,  and  know  where  they  were. 

A  confusion  of  boundaries  of  lands  exists  when,  by  the  deeds  thereof,  or  the 
acts  of  the  owners  or  occupants,  the  boundaries  cannot  be  ascertained  with 
reasonable  certainty  by  one  party  alone,  or  except  by  the  judgment  or  opin- 
ions of  men,  after  an  examination  of  the  deeds,  and  the  premises,  with  a  sur- 
veyor, aided,  perhaps,  by  the  examination  of  witnesses. 

EM  that  within  this  rule,  a  contusion  of  boundaries  had  been  shown  in  this 
case,  although  it  had  not  happened  through  the  £Etult  of  either  party,  but  had 
•risen  from  the  uncertain  and  confused  descriptions  of  the  lands,  in  deeds 
thereoi^  glFsn  in  1854,  by  the  person  under  whom  each  party  derived  titie 
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to  bis  or  her  portion  of  the  land.  And  that  a  case  was  established  which 
would  justify  the  appointment  of  commissioners  to  ascertain  and  fix  the 
boundary  lines  between  the  several  owners  of  the  land  in  question. 

THIS  action  was  tried  at  an  adjourned  Special  Term 
of  the  Supreme  Court,  in  Delaware  county,  in  No- 
vember, 1872. 

The  complaint  shows,  substantially,  that  each  party 
to  the  action  is  the  owner  in  fee  simple  of  one-fourth 
part  of  over  1,200  acres  of  land  situated  in  the  county 
of  Delaware,  known  as  "  Solomon  Green's  Pisgah 
tract ;"  which  land  is  described  in  the  complaint.  That 
each  party  obtained  title  to  his  or  her  share  or  interest 
in  the  land  through  several  mesne  conveyances  from  the 
aforesaid  Solomon  Green. 

The  conveyances  men  tioned  in  the  complaint  and  the 
deeds  given  in  evidence  on  the  trial  indicate  in  which 
quarter  or  part  of  the  tract  each  party' s  land  is  situated. 
But  the  boundaries  thereof  must  be  irregular  according 
to  the  descriptions  in  the  deeds;  and  the  boundaries 
around  the  whole  tract  of  land  are  irregular. 

The  deed  from  Green,  under  which  one  of  the  parties, 
Mary  Dowie,  derives  title  to  her  part  of  the  land,  con- 
tains this  statement,  to  wit :  "Being  one-fourth  of  the 
tract  of  land,  known  as  Pisgah,  being  that  portion  which 
is  occupied  by  Elias  Halstead,  the  division  line  to  run 
on  the  top  of  said  Pisgah,  so  as  to  convey  the  one-fourth 
part  which  hreaJcs  over  the  mountain  towards  the  &rm 
formerly  known  as  the  William  Winzie  farm,  said  line 
to  run  between  the  land  herein  described  and  the  farms 
which  are  now  occupied  by  Aaron  West,  and  another 
by  Marcus  Halstead,  so  as  to  divide  the  said  farms  on 
the  suTrmdt  of  the  mov/ntain^  or  where  the  water  di- 
mdeSy  excepting  about  sixty  acres  heretofore  sold  to  Mr. 
Worden,  containing  about  300  acres,  be  the  same  more 
or  less." 

The  deed  from  Green,  under  which  another  party  de- 
rives title  to  his  part  of  the  land,  contains  the  following 
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language,  to  wit:  "All  that  certain  piece  of  land  on 
wWcli  Charles  Aithus  now  resides,  *  *  *  to  be  laid 
out  of  the  lands  now  owned  by  the  party  of  the  first  part, 
being  and  lying  adjacent  to  the  residence  of  the  said 
Charles,  and  being  what  properly  belongs  to  that  di- 
vision of  the  lands  of  the  party  of  the  first  part  owned 
in  the  towns  of  An^es,  Boliva  and  Middletown,  so  as 
to  divide  equally  and  justly  the  lands  so  owned  by  me 
into  four  divisions,  so  that  each  division  shall  contain  a 
proper  proportion  of  what  is  now  owned  by  the  said 
party  of  the  first  part,  *  *  *  the  lines  to  be  so  run 
as  not  to  encroach  on  lands  deeded  to  Currie,  nor  those 
now  occupied  by  Aaron  West  and  by  Van  Ness  Hal- 
stead,  and  so  as  to  include  that  proportion  of  Pisgah 
which  nainirobUy  belongs  to  it,  and  to  be  minus  one- 
fourth  of  a  piece  of  land  of  about  fifty  acres  conveyed 
to  Ira  Worden,  *  *  *  the  original  purchase  being 
supposed  to  contain  about  1,200  acres  of  land,  one- 
fourth  of  which  being  about  300  acres  of  land,  be  the 
same  more  or  less." 

The  deed  from  Green,  under  which  another  party  de- 
rives title  to  his  part  of  the  land,  contains  the  following 
statement,  to  wit:  "Bounded  by  the  undivided  one- 
fourth  of  said  about  1,200  acres,  deeded  to  George 
Currie  April  14,  1864,  also  by  another  one-fourth,  yet 
undivided^  of  said  about  1,200  acres  deeded  to  John  G. 
Aithus  November  1,  1864  ;  also,  by  another  one-fourth, 
yet  urvdimded^  of  said  about  1,200  acres  belonging  to 
the  said  Solomon  Gre^n,  as  the  several  lines  of  the  four 
quarters  of  the  said  about  1,200  acres,  may  happen  to 
run  across  Pisgah  so  as  to  give  to  each  one-fourth  of 
said  tract  of  about  1,200  acres  an  equal  quantity  of  land, 
and  each  in  as  corapact  and  as  well  watered^  as  conven- 
ient letting  (if  possible)  each  one-fourth  of  about  300 
acres,  ea^h  corner  an  Pisgah^  in  Delaware  county." 

The  deed  from  Green,  under  which  the  other  party 
(the  plaintiff)  derives  his  title  to  his  part  of  the  land, 
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contains  these  words,  to  wit:  "The  occupants  of  these 
&rms  are  to  divide  the  said  tract  of  about  1,200  acres 
between  them  equally,  so  that  by  running  their  lines, 
each  Tnay  he  occomTnodated  in  the  best  maniier  a^  to 
water^  roads  and  wood  to  each  place,  at  their  own  ex- 
pense." The  same  deed  contains  this  clause,  yiz :  "  This 
tract  of  about  1,200  acres  vtras  tiiginally  bought  by 
S.  Green  of  Garrett  Van  Keuren,  of  Rhinebeck,  and  a 
comer  of  forty  or  fifty  acres,  which  has  been  sold  to  Mr. 
Worden,  is  hereby  reserved." 

It  is  alleged  in  the  complaint  "that  no  division  or  par- 
tition of  the  said  tract  of  land  has  ever  been  made,  and 
that  the  boundary  and  division  lines  of  the  four  quarters 
above  described,  and  owned  as  aforesaid  by  the  parties 
to  this  action,  have  never  been  ascertained  or  settled." 
Also,  that  the  plaintiff  "has  heretofore  requested  and 
demanded  of  the  above  named  defendants,  that  they 
unite  with  him  in  making  partition  and  division  of  the 
said  tract  of  land  between  them,  according  to  their  re- 
spective rights ;  but  that  they  have  neglected  and  refused 
to  do  so." 

The  demand  for  judgment,  in  the  complaint,  is  "that 
the  said  lands  be  partitioned  and  divided  between  the 
respective  owners  thereof,  according  to  their  respective 
rights,  by  and  under  the  direction  of  the  court,  by  com- 
missioners appointed  by  the  court  That  the  division 
and  boundary  lines  of  each  one-fourth  so  owned  as 
above  stated  by  the  respective  parties  hereto  be  ascer- 
tained and  determined  by  such  commissioners,  and  that 
the  plaintiff  have  such  other  and  further  relief  as  to  the 
court  shall  seem  just  and  proper,  besides  the  costs  of 
this  action." 

Other  facts  in  the  pleadings,  or  proved  on  the  trial, 
are  stated  in  the  following  opinion. 


William  M.  Murray,  for  the  plaintiff,  referred  to  the 
following  authorities :   Will.  Eq.  Jur.  56 ;  4  Kern.  680  ; 
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2  H.  S.  173,  §  36 ;  1  Van  SaTitword's  Eq.  Pr.  p.  4,  2d 
ed.;  1  Stx/r^s  ^.  Jur,  §§  609-620,  Uh  ed.;  Black.  Coin, 
hy  Chitty^  wl.  3,  p.  330,  note  ^^  Boundaries ^  Ac.f'*  Co. 
Lity  Builer  &  Har grave's  Notes ^  p.  169,  a. 

W.  H.  Johnson^  for  the  defendants,  relied  on  2  R.  S. 
317,  §  1.) 

Balcom,  J.  There  was  no  compulsory  process  by  the 
common  law  to  effect  a  partition  of  real  estate.  (1  Wash, 
on  Real  Prop.  p.  560,  ^d  ed.)  And  no  compulsory  par- 
tition of  real  estate  can  be  made  under  our  statutes,  un- 
less the  owners  are  in  possession  thereof  "as  joint 
tenants,  or  as  tenants  in  common."     (2  jB.  8.  317,  §  1.) 

The  parties  to  this  action  are  not  in  possession  of  any 
portion  of  the  land  described  in  the  complaint,  either  as 
joint  .tenants  or  as  tenants  in  common,  and  therefore  this 
action  cannot  be  maintained  as  one  for  the  partition  of 
such  lands. 

The  plaintiff^  s  counsel  insists  that  the  action  is  main- 
tainable under  the  prayer  in  the  complaint  for  "subh 
other  and  further  relief  as  to  the  court  shall  seem  just 
and  proper,"  on  the  ground  that  the  pleadings  and  evi- 
dence show  that  there  is  a  confusion  of  boundaries  of 
the  lands  of  the  parties  described  in  the  complaint ;  and 
that  the  action  will  prevent  a  multiplicity  of  suits. 

The  prayer  for  relief  is  sufficient  to  uphold  any  judg- 
ment that  the  plaintiff  may  be  entitled  to  upon  the  evi- 
dence, consistent  with  the  case  made  by  the  complaint 
and  embraced  within  the  issue ;  for  there  is  an  answer 
to  the  complaint.     (Code^  %  275.) 

The  plaintiff's  counsel  does  not  claim  that  there  is 
any  reported  decision  in  this  country  showing  that  a 
suit  in  equity  has  been  maintained  by  reason  of  a  confu- 
sion of  boundaries  of  the  lands  of  the  parties,  to  ascer- 
tain and  fix  such  boundaries,  and  prevent  a  multiplicity 
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of  suits.     It  is  therefore  necessary  to  look  to  English 
precedents  to  support  the  action,  if  it  ,be  maintainable. 

Before  the  adoption  of  the  constitution  of  1846,  the 
jurisdiction  of  oiir  court  of  chancery  was  defined  by  stat- 
ute as  follows,  viz :  "  The  powers  and  jurisdiction  of  the 
court  of  chancery  are  coextensive  with  the  powers  and 
jurisdiction  of  the  court  of  chancery  in  England,  with 
the  exceptions,  additions  and  limitations,  created  and 
imposed  by  the  constitution  and  laws  of  this  State." 
(2  H.  S,  173,  §  36.)  That  court  was  abolished  by  the 
constitution  of  1846.  But  the  powers  and  jurisdiction  it 
had  possessed  were  conferred  upon  this  court  by  the  act 
in  relation  to  the  judiciary,  passed  in  May,  1847.  {Laios 
oflMl,  vol.  1,  p.  323,  §  16.) 

It  follows  that  this  action  can  be  maintained  in  this 
courtj  if  a  like  suit  in  equity  could  be  sustained  in 
England. 

Each  party  to  the  action  resides  on  some  portion  of 
his  quarter  of  the  1,200  acres  of  land  described  in  the 
complaint.  The  greater  portion  of  each  quarter  of  the 
land  is  wild,  and  covered  with  timber.  Nearly  all  of 
the  whole  tract  is  uneven  and  hilly.  *' Mount  Pisgah'^ 
is  on  it,  which  is  the  highest  land  in  Delaware  county. 
Each  party  has  one  or  more  buildings  on  the  cleared 
portion  of  his  or  her  quarter  of  the  land.  The  boundary 
or  division  lines  between  the  lands  of  the  parties  have 
never  been  ascertained  or  fixed  by  any  accurate  survey ; 
nor  have  corners  been  set,  or  monuments  been  erected, 
or  trees  been  marked,  to  designate  either  of  the  comers 
or  lines  of  the  land  of  either  party.  Neither  party  can, 
with  the  aid  of  a  surveyor,  ascertain  with  reasonable 
accuracy,  unless  by  chance,  the  boundary  or  division 
lines  between  his  land  and  that  of  the  other  parties. 
And  the  boundary  lines  of  no  one  of  the  parties  can  be 
determined  and  fixed  without  ascertaining  the  location 
of  the  boundary  lines,  or  sonje  of  them,  of  each  of  the 
other  parties. 


I 
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The  plaintiff  has  mad«  some  efforts  to  have  the  boun- 
dary lines  of  the  lands  of  the  parties  ascertained,  de- 
termined, fixed  and  designated,  by  the  joint  employment 
of  a  surveyor  or  other  competent  persons;  but  has 
failed  to  effect  such  an  arrangement. 

It  is  easy  to  see  that  the  cutting  of  timber  by  the  parties 
on  or  near  where  they  may  believe  the  boundary  lines 
of  their  lands  are  or  should  be,  might  cause  a  multi- 
plicity of  suits.  But  no  number  of  suits,  if  any,  have 
been  threatened  by  reason  of  the  acts  of  the  parties,  or 
the  acts  of  either  of  them,  on  the  lands. 

It  is  certain  that  these  boundary  lines  ought  to  be 
ascertained,  fixed  and  designated,  so  that  the  parties 
vdll  be  boUnd  by  the  locations  thereof,  and  know  where 
they  are. 

Willard  says:  "The  relief  which  equity  affords  in 
the  case  of  confusion  of  boundaries,  is  referable  to  the 
head  of  accident.  Where  lands  have  become  mixed  or 
confounded  without  the  fault  of  the  plaintiff,  equity  will 
appoint  a  commission  to  settle  the  boundaries,  and  upon 
confirming  the  report,  make  a  proper  decree  between  the 
parties."  {WiU.  Eq.  Jut.  66.)  The  only  authority 
cited  by  him  is  the  decision  of  Lord  Chancellor  Hard- 
wicke,  made  in  1744,  in  Nottis  v.  Le  JSTeve^  (3  Atk.  82.) 
That  was  a  case  in  which  commissioners  had  been  ap- 
pointed to  settle  the  boundaries  between  the  parties, 
and  for  separating  freehold  and  copyhold  lands ;  and 
the  question  of  jurisdiction  was  not  Ynentioned  by  the 
lord  chancellor.  Hence  it  must  be  assumed  it  was  a 
plain  case  of  confusion  of  boundaries,  in  which  the  juris- 
diction of  the  court  was  not  questioned. 

In  Wake  v.  Conyer^^  (1  Eden^  331,)  decided  by  Lord 
Keeper  Henley  in  1759,  it  was  held  that  commissions  tg 
fix  boundaries  of  legal  estates,  are  not  of  course ;  that 
there  ought  to  be  some  equitable  circumstance  for  the 
court  to  tay  hold  of ;  also  that  all  the  cases,  where  the 
court  has  entertained  bills  for  establishing  boundaries, 
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have  been  where  the  soil  itself  was  in  question,  or  there 
might  have  been  a  multiplicity  of  suits.  In  that  case 
the  bill  was  to  ascertain  the  boundaries  of  two  manors ; 
and  it  was  dismissed,  there  being  no  dispute  as  to  the  soil. 
The  lord  keeper  said  that  he  was  desirous  that  some 
precedent  should  be  produced  to  show  him  that  the 
court  could  entertain  a  bill  of  that  nature  to  settle  the 
boundaries  of  an  incorporeal  inheritance ;  but  none  such 
had  been  produced. 

Metcalfe  v.  Beckwith^  (2  P.  Wms,  376,)  decided  in 
1726,  was  a  case  in  which  a  bill  was  filed  to  settle  the 
•boundaries  of  the  manor  of  Dale,  of  which  the  plaintiff 
was  lord,  and  of  the  manor  of  Sale,  which  belonged  to 
the  defendant,  the  plaintiff  and  defendant  insisting  upon 
different  boundaries.  A  feigned  issue  was  ordered,  and 
after  three  verdicts  in  favor  of  the  defendant,  the  master 
of  the  rolls  said  :  ''The  objection,  that  tliis  bill  was  in 
the  nature  of  a  bill  of  partition,  seems  to  be  of  some 
weight ;  but  as  the  defendant  has  no  bUl  here,  and  the 
plaintiff  might  have  tried  this  matter  at  law,  and  mor  • 
especially  since  no  part  of  the  issue  is  found  for  the 
plaintiff,  who  is  in  the  wrong  in  toto^  why  should  he  not 
be  within  the  common  rule,  and  pay  costs  throughout  ? 
Dismiss  the  bill,  with  costs."  In  that  case  the  manors 
were  probably  .understood  to  include  not  only  dwelling- 
houses,  but  also  lands  and  the  title  thereto.  {See  2  Bouv. 
Law  I>ic.  p,  104,  8th.  ed,;  2'Bla/)k.  Com.  90.) 

In  TothilVs  Reports^  39,  are  two  cases :  In  one,  the 
court  ordered  that  a  commission  go  forth  to  set  out  lands 
that  laid  promisciwusly^  to  be  liable  for  payment  of 
debts.  In  the  other,  a  commission  was  issued  to  set  out 
copyhold  land  from  free  land  which  lay  obscured;  if 
the  commissioners  could  not  sever  it,  then  to  set  out  so 
much  in  lieu  thereof. 

Speer  v.  Crawter^  (2  Merivale^  410,)  was  decided  in 
1817,  in  which  case  the  master  of  the  rolls  held  that  a 
court  of  equity  wUl  not  interfere  between  two  indei)en- 
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dent  proprietors  to  force  either  to  have  his  right  de- 
termined by  a  commission  to  ascertain  boundaries.  He 
also  held  that  the  circumstance  of  confusion  of  boun- 
daries constitutes,  per  se,  no  ground  for  the  interposition 
of  a  court  of  equity.  But  it  was  his  opinion  equity 
would  interfere  if  the  confusion  had  taken  place  by  the 
fault  or  neglect  of  the  defendant. 

In  Wilds  V.  Parkinson,  (2  Merivale,  507,)  a  commis- 
sion was  issued  to  ascertain  and  distinguish  boundaries ; 
but  the  decree  was  by  consent. 

In  Leeds  v.  Strafford,  (4  Vesep,  Jr.  180,)  decided  in 
1788,  the  lord  chancellor  held  that  the  confusion-  of 
boundaries  did  not  happen  from  any  negligence  on  the 
part  of  the  plaintiff;  -and  said:  "The  boundaries  are 
necessarily  confused ;  but  there  are,  I  dare  say,  many 
people  who  can  name  all  the  closes.  The  only  thing 
that  can  be  done  at  present,  upon  the  bUl,  is  to  direct 
the  commission."  The  commissioners  in  that  case  were 
directed  to  ascertain  the  boundaries ;  set  out,  distinguish, 
divide  and  ascertain  the  same  by  metes  and  bounds. 

In  a  note  to  Strode  v.  Blackhurne,  (6  Vesey,  Jr.  227,) 
it  is  said:  "The  only  ground  upon  which  courts  of 
equity  grant  relief,  with  respect  to  confusion  of  boun- 
daries, is  that  the  defendant,  or  those  under  whom  he 
claims,  had  a  duty  imposed  upon  them  to  keep  the 
subjects  district,  {Grierson  v.  Eyre,  9  Vesey,  345. 
Leeds  v.  Strafford,  4  id.  185.  Aston  v.  Exeter,  5  id. 
293.)  Some  equity  must  have  been  superinduced  by  the 
acts  of  the  parties,  or  the  court  of  chancery  has  not  juris- 
diction to  settle  the  boundaries  of  legal  estates.  ( WaTce 
V.  Conyers,  2  Cox,  362.  Atkyns  v.  Hatton,  2  Anstr. 
286.  Speer  v.  Crawter,  2  Meriv.  417.  Willis  v.  Parkin- 
son, 1  Swanst.  9.  Attorney  General  v.  FvUerton,  2 
V.  &  B.  265.)  Unless  some  such  foundation  is  laid  for  a 
commission  to  ascertain  boundaries,  it  will  not  be  issued, 
except  by  consent.  {Miller  v.  Wannington,  1  Ja^c.  & 
Walk.  464.     Speer  v.  Crawter,  ubi  supra.)    In  Miller 
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V.  WanningtoUy  {supra^)  it  was  held  that  a  commission 
to  ascertain  boundaries  is  only  to  be  granted  when  the 
confusion  has  been  occasiontjd  by  the  misconduct  of  the 
defendant,  or  those  under  whom  he  claims,  and  only 
.  where  it  is  shown  that  they  cannot  be  ascertained  with- 
out the  assistance  of  the  court.  That  decision  w^as 
made  in  1820. 

The  Supreme  Court  of  Tennessee  has  held  that  a  court 
of  chancery  will  not  take  jurisdiction  to  try  a  naked 
question  of  boundary,  {see  Hale  v.  Darter^  5  Hump. 
79 ;)  or  a  mere  question  of  boundary,  ( Tojyp  v.  Wil- 
liamSy  7  id.  569. )  There  has  been  a  similar  holding  in 
Maine,  in  Haskell  v.  AUeUy  (23  Mairie,  448.) 

It  is  laid  down  by  Story,  that  an  action  in  equity  will 
lie  to  ascertain  and  fix  boundaries  of  real  estate,  if  some 
peculiar  equity  be  superinduced.  In  other  words,  that 
to  maintain  such  an  action,  there  must  be  some  equita- 
ble ground  attaching  to  the  controversy.  {See^  Story*  s 
Eq.  Jwr.  §  619,  1th  ed.)  He  also  says:  "In  the  next 
place,  a  bUl  in  equity  will  lie  to  ascertain  and  fix  boun- 
daries, when  it  will  prevent  a  multiplicity  of  suits.  This 
is  an  old  head  of  equity  jurisdiction ;  and  it  has  been 
very  properly  applied  to  cases  of  boundaries.  Indeed, 
in  many  cases  of  this  nature,  as,  for  instance,  where  the 
right  aflfects  a  large  number  of  persons,  such  as  a  com- 
mon right  in  lands,  or  in  a  waste  claimed  by  parish- 
ioners, commoners  and  others,  where  the  boundaries 
have  become  confused  by  lapse  of  time,  accident  or  mis- 
take, the  appropriate  remedy  to  adjust  such  conflicting 
claims,  and  to  prevent  expensive  and  interminable  liti- 
gation, seems  properly  to  be  in  equity."     {Id.  §  621.) 

Spence  says:  "The  jurisdiction  of  adjusting  contro- 
verted boundaries,  in  some  caseSj  was  incorporated  in 
the  common  law."  He  mentions  several  cases  which 
have  been  considered  proper  for  the  jurisdiction  of  the 
court  of  chancery ;  but  none  that  throw  any  more  light 
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on  the  subject  than  those  to  which  I  have  referred. 
(1  Spence's  Chan.  Eq.  Jwr.  654,  655,  Phil.  ed.  1846.) 

Adams  asserts  that  a  suit  in  equity  will  not  lie  for 
ascertainment  of  boundaries,  unless  it  be  shown  that 
the  confusion  has  been  caused  by  the  defendant' s  mis- 
conduct^ or  by  the  misconduct  of  those  under  whom  he 
claims.  {Adams*  Eq.  634,  Am.  notes.)  But  this  rule 
is  too  strict,  according  to  the  authorities  ;  and  it  would 
exclude  cases  that  come  within  the  jurisdiction  of  a  court 
of  equity  as  defined  by  Story,  {supra.) 

I  do  not  doubt  that  a  confusion  of  boundaries  has 
been  shown  in  this  case.  It  has  been  said  that  confusion 
of  goods  hais  occurred  when  the  intermixture  is  such 
that  each  one's  property  can  no  longer  be  distinguished. 
{See  HesseUiv£  v.  Stockwell^  30  Maine^  237.)  And  I  am 
of  the  opinion  a  confusion  of  boundaries  pf  lands  exists 
when  by  the  deeds  thereof,  or  the  acts  of  the  owners  or 
occupants  of  the  same,  the  boundaries  cannot  be  ascer- 
tained with  reasonable  certainty  by  one  party  alone,  or 
except  by  the  judgment  or  opinions  of  men,  after  an  ex- 
amination of  the  deeds  and  the  premises  with  a  sur- 
veyor, aided  perhaps  by  the  examination  of  witnesses. 
Within  this  rule  a  confusion  of  boundaries  has  been 
shown  in  this  case.  But  it  has  not  happened  through 
the  &.ult  of  either  party.  It  arises  from  the  uncertain 
and  confused  descriptions  of  the  lands  in  the  deeds 
thereof  given  in  1864  by  Solomon  Green,  under  whom 
each  party  derives  title  to  his  or  her  portion  of  the  land. 

In  locating  the  boundaries  between  the  lands  of  the 
parties  it  will  be  necessary  to  find  the  top  of  Mount 
Pisgah;  also  where  one-fourth  of  the  land  "breaks 
over"  that  mountain  towards  another  &rm;  also  "the 
summit' '  of  that  mountaiif, ' '  or  where  the  water  divides ;' ' 
also  what  "  properly  belongs"  to  one  division  of  lands 
of  said  Green,  "  so  as  to  divide  equally  and  justly  the 
lands"  owned  by  said  Green  in  1854,  "into  four  di- 
visions, so  that  each  division  shall  contain  a  proper  pro- 
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portion  of  what"  was  then  owned  by  said  Green, 
''lines  are  to  be  so  run  as  not  to  encroach  on  lands 
deeded  to  Currie,  nor  those  now  (1854)  occupied  by 
Aaron  West,  and  by  Van  Ness  Halstead,  and  so  as  to 
include  that  proportion  of  Pisgah  which  naturaUy  be- 
longs "  to  one  part  of  the  lands.  The  condition  of  water 
on  the  land,  or  what  is  "  well  watered,"  in  one-  respect, 
is  to  be  ascertained ;  also  respecting  what  is  ''compact," 
accommodations  as  to  wood  and  water  &c.,  must  be 
determined. 

It  seems  to  me  there  are  equitable  grounds  attaching 
themselves  to  this  controversy — peculiar  equities  superin- 
duced, sufficient  to  require  the  interposition  of  a  court 
of  equity  to  ascertain  and  fix  the  boundary  lines  be- 
tween the  lands  of  the  parties  to  this  action  described 
in  the  complaint.  And  I  am  of  the  opinion  it  is  proba- 
ble that  this  action,  will  prevent  a  multiplicity  of  suits ; 
for  I  am  unable  to  resist  the  conclusion  that  the  boun- 
daries in  question  cannot  be  found,  ascertained  and 
fixed,  so  as  to  bind  the  parties,  or  prevent  interminable 
litigation,  if  the  parties  shall  be  disposed  to  litigate,  ex- 
cept by  a  commission  for  that  purpose. 

I  shall  hold  that  a  case  is  established,  within  the  prin- 
ciple of  the  adjudications  bearing  upon  it,  which  will 
justify  the  appointment  of  commissioners  to  ascertain 
and  fix  the  boundaries  in  question,  although  the  con- 
fusion thereof  has  not  happened  through  any  fault  or  mis- 
conduct of  the  defendants  or  of  either  of  them.  I  plac43 
my  decision  upon  the  peculiar  equities  and  necessities 
of  the  case — sustaining  this  action  upon  the  principle 
of  the  English  authorities,  to  which  I  have  referred,  and 
the  rules  laid  down  by  Story,  {supra.) 

I  appoint  Daniel  T.  Arbucklp,  Jonas  M.  Preston  and 
Andrew  Armstrong,  freeholders  of  the  county  of  Dela- 
ware, commissioners  to  find,  ascertain,  fix  and  establish 
the  boundary  lines  in  question  by  metes  and  bounds, 
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and  to  set  comers  and  monuments  to  designate  the 
comers  and  lines  of  the  lands. 

The  commissioners  will  notify  the  parties  or  their  at- 
torneys of  the  time  and  place  of  their  first  meeting  upon 
the  lands,  and  of  the  days  they  will  examine  the  lands 
and  boundaries  thereof.  The  parties  and  their  attorneys 
may  attend  the  commissioners  upon  the  lands.  The 
commissioners  may,  in  their  discretion,  examine  the 
parties,  and  also  witnesses,  on  oath,  touching  any  ques- 
tion that  shall  arise  and  be  disputed  before  them ;  and 
they  may,  in  their  discretion,  employ  a  surveyor  to 
assist  Mr.  Arbuckle,  who  is  a  surveyor  himself.  They 
will  make  a  report  of  their  determinations  to  this  court. 
They  will  annex  to  their  report  a  map  of  the  lands  of 
the  parties,  and  also  any  evidence  of  parties  or  witnesses 
that  they  shall  take. 

The  plaintiflE  will  pay  the  expenses  of  the  commission. 
But  which  of  the  parties  shall  ultimately  pay  costs,  or 
how  the  costs  and  expenses  in  the  action  shall  be  appor- 
tioned,  are  questions  that  are  reserved.      . 

Upon  the  filing  of  the  report  of  the  commissioners, 
either  party  may  move  to  set  it  aside,  or  for  its  con- 
firmation. And  either  party  may  give  further  evidence 
on  the  question  of  costs. 

The  plaintiff  s  attorney  will  draw  an  order  and  de- 
termination in  conformity  with  this  opinion,  and  sub- 
mit  it  to  the  defendants'  attorney.  If  they  shall  fail  to 
agree  upon*  the  terms  thereof,  I  will  settle  the  same  on 
its  presentation  to  me  by  the  plaintiffs  attorney,  upon 
at  least  two  days'  notice  to  the  defendants'  attorney. 

[Dklawajle  Special  Tsrm,  Noyember,  1872.    Bcdcom,  Justice.] 
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and  others.     . 

A  will  contained  a  power  in  trust,  in  respect  to  certain  lands  described  therein, 
which  power  it  vested  in  the  persons  named  as  executor  and  executrix,  with 
specific  directions  as  to  the  time  of  its  execution.  The  testator  directed  that 
"  at  and  after"  the  decease  of  his  wife,  all  the  remainder  of  his  real  estate 
should  then  be  sold  and  conyeyed,  and  authorized  his  executor  and  executrix 
to  sell  and  convey  the  same,  dividing  the  proceeds  among,  his  children  and 
grandchildren  as  specially  directed.  Held  that  the  words  "  at  and  after  the 
decease  of  my  wife"  simply  fixed  the  point  of  time  when  the  power  should 
vest  in  the  executor  and  executrix ;  and  that  the  direction  that  the  real  es- 
tate "shall  then  be  sold  and  conveyed"  left  no  room  to  doubt  that  the  power 
was  to  be  presently  executed. 

In  a  case  where  neither  the  execution  or  non-execution,  partial  or  complete,  of 
a  trust  power  is  made  expressly  to  depend  upon  the  will  of  the  grantees,  its 
immediate  execution  can  be  enforced  by  any  or  either  of  the  beneficiariesw 

But  the  court  caxmot,  by  its  judgment,  divest  trustees  of  a  power  in  trust 
devised  to  them  by  will,  because  of  their  non-residence,  or  poverty,  or  in- 
ability to  agree  in  the  settlement  of  their  accounts  as  executors. 

Nor  can  the  court  hamper  the  execution  of  the  power  in  trust  by  the  imposi- 
tion of  bonds  or  security  for  performance,  and  impose  a  forfeiture  of  the 
estate  as  a  penalty  for  not  executing  the  bonds.  The  most  that  the  court 
can  do  is  to  compel  them  to  execute  the  power  by  selling  and  conveying. 
In  that  manner  only  can  they,  under  such  circumstances,  be  divested  of  the 
power  conferred  upon  them  by  the  testator. 

But  while  such  trustees  are  the  only  persons  who  can  sell  the  real  estate,  under 
the  power,  yet  when  the  equity  powers  of  the  court  are  invoked  to  set  them  in 
motion,  it  has  authority,  in  a  proper  case,  while  compelling  the  execution  of 
tlie  power,  by  them,  with  the  formalities  necessary  to  carry  the  title  of  the 
real  eastate,  to  make  provisions  in  r^ard  to  the  proceeds  that  will  efiectually 
secure  the  same  to  the  several  beneficiaries. 

The  proper  mode,  in  cases  of  danger  of  loss,  would  be  to  require  the  proceeds 
to  be  paid  into  court  for  distribution.  The  court  can  direct*  this  to  be  done 
cither  absolutely,  or  on  failure  of  the  parties  .to  give  satisfactory  security 
for  the  distribution  of  the  fund  after  it  reaches  tlieir  hands. 

APPEAL  from  a  judgment  entered  upon  the  report 
of  a  referee. 
The  relief  demanded  in  the  complaint  was  :  1st.  That 
the  defendants  Jane  E.  Herrick,  executrix,  and  Geo.  W. 
Van  Boskerck,  executor  of  John  Van  Boskerck,  de- 
ceased, should  account  for  the  real  estate  left  by  the 
testator,  and  for  the  portion  remaining  unsold,  and  as 
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to  all  their  proceedings  under  the  will,  and  that  they 
account  for  the  rents  and  profits.  2d.  That  the  execu- 
trix and  executor  be  removed  from  the  trust  under  the 
will,  so  far  as  relates  to  the  real  estate,  and  that  a  new 
trustee  be  appointed  to  carry  out  the  provisions  of  the 
will.  The  answer  admitted  all  the  allegations  of  the 
complaint,  except  the  allegation  that  the  executors  had 
neglected  to  account,  and  alleged :  1.  That  accounts 
had  from  time  to  time  been  rendered  to  the  plaintiff, 
and  that  the  plaintiff's  share  had  been  fully  paid  over 
to  him.  2.  That  the  executors  had  not  sold  the  balance 
of  the  real  estate,  because  a  majority  of  the  heirs  in  inter- 
est requested  the  executors  to  defer  the  sale  till  certain 
leases  should  expire,  and  which  was  for  the  best  interest 
of  all  concerned.  3.  That  the  executrix  had  cited  the 
parties  before  the  surrogate  for  a  final  accounting,  which 
proceedings  were  then  pending  before  the  surrogate. 

It  was  admitted  the  executors  were  non-residents,  and 
that  George  Van  Boskerck  was  insolvent ;  also  that  the 
will  did  direct  that  ''at  and  after  the  death  of  the 
widow"  the  balance  of  the  real  estate  should  then  be 
sold. 

The  plaintiff  was  one  of  the  devisees  under  the  will, 
representing  an  interest  of  l-lSth  in  the  real  estate  re- 
maining unsold.  The  defendants  (excepting  the  execu* 
trix)  were  children  and  grandchildren  of  the  testator. 

The  following  facts  were  found  by  the  referee : 

First  That  on  or  about  the  13th  day  of  March,  1855, 
John  Van  Boskerck,  then  of  the  city  of  New  York,  duly 
made  and  published  his  last  will  and  testament  in 
writing,  executed  and  attested  in  due  form  of  law,  and 
bearing  date  on  said  day,  and  thereby,  after  giving  to 
his  wife,  Joanna  M.  Van  Boskerck,  an  annuity  of  $1,200, 
in  lieu  of  dower,  to  be, paid  in  semi-annual  payments  by 
his  executor  and  executrix  from  the  rents  or  income  of 
certain  real  estate  named,  he  devised  all  his  real  estate 
to  his  four  children,  the  defendants,  George  W.  Van  Bos- 
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kerck,  Harriet  A.  Clarkson,  Jane  E.  Herrick  and  Emma 
C.  Van  Boskerck,  and  to  his  three  grandchildren,  the  de- 
fendants, Francis  S.  Van  Boskerck,  Elizabeth  T.  Ives  and 
this  plaintiff,  in  the  respective  proportions  of  one-fifth 
part  thereof  to  each  of  said  f  onr  children,  and  the  re- 
maining one-fifth  part  thereof  to  said  grandchildren,  in 
equal  proportions ;  to  have  and  to  hold  the  same  to 
them  and  their  heirs  and  assigns  forever. 

Second.  That  in  and  by  said  last  will  and  testament 
the  defendant  Jane  E.  Herrick  was  appointed  executrix, 
and  the  defendant  George  W.  Van  Boskerck  was*  ap- 
pointed executor  thereof,  and  they  were  therein  and 
thereby  empowered  and  directed,  at  any  time  after  the 
decease  of  said  testator,  to  sell  at  public  or  private  sale, 
as  they  might  deem  best,  and  to  convey  any  part,  par- 
cel, or  portion,  or  all  of  his  said  real  estate,  and  to  ap- 
ply the  proceeds  of  such  sales,  first,  in  paying  the 
mortgages  on  said  real  estate.  Said  executrix  and  ex- 
ecutor were,  by  said  will,  directed,  secondly,  to  invest 
so  much  of  the  proceeds  of  such  sales  in  other  real  estate 
as  should  be  necessary  to  keep  and  possess  during  the 
lifetime  of  the  said  testator' s  wife,  Joanna  M.  Van  Bos- 
kerck, real  estate  in  the  city  of  New  York,  of  at  least 
the  value  of  $30,000,  exclusive  of  incumbrances  thereon, 
and  out  of  and  from  the  rents  and  income  thereof  to  pay 
the  annuity  aforesaid  to  testator' s  said  wife ;  and  said 
pxecutrix  and  executor  were,  in  and  by  said  will,  per- 
mitted to  convey  such  other  real  estate  that  should  be 
so  purchased,  and  to  re-invest  the  proceeds  in  other 
real  estate  in  the  city  of  New  York,  from  time  to  time, 
as  they  should  judge  best ;  and  were  directed  to  divide 
among  said  children  and  grandchildren  in  the  respect- 
ive proportions  aforesaid  any  balance  of  the  proceeds 
of  said  real  estate  not  necessary  to  pay  such  mortgage 
and  not  required  for  reinvestment. 

Third,  That  said  last  will  and  testament  also  con- 
tained the  following  clause :  "  And  I  further  direct^  that 
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at  and  after  the  decease  of  my  wife,  Joanna  M.,  all  re- 
mainder of  my  real  estate,  and  all  such  real  estate  as 
shall  then  be  held  as  aforesaid  by  my  executrix  and 
executor,  shall  then  be  sold  and  conveyed,  and  my  ex- 
ecutrix and  executor  are  then  authorized  to  sell  and 
convey  the  same,  dividing  the  proceeds  among  my  four 
children  above  named,  and  my  grandchildren  above 
named,  in  the  proportions  aforesaid ;  my  grandchildren 
taking  one  of  five  parts,  and  each  of  said  four  children 
one  of  five  parts." 

Fourth.  That  on  or  about  the  1st  day  of  June,  1866, 
the  said  John  Van  Boskerck  departed  this  life,  without 
altering  or  revoking  his  said  will,  and  leaving  him  sur- 
viving his  widow,  the  said  Joanna  M.  Van  Boskerck, 
and  his  said  four  children  and  three  grandchildren. 

Fifth,  That  on  the  14th  day  of  June,  1865,  said  last 
will  and  testament  was  duly  admitted  to  probate  by  the 
surrogate  of  the  county  of  New  York,  and  recorded  in 
his  oflBice,  and  letters  testamentary  were  issued  thereon 
to  said  executor  on  June  14,  1866,  and  to  said  executrix 
on  November  10,  1856. 

Sixth.  That  said  testator  was,  at  the  time  of  his  death, 
seised  in  fee  of  various  pieces  and  parcels  of  real  estate 
in  the  city  of  New  York. 

Seoenth.  That  since  the  death  of  said  testator,  said 
executor  and  executrix  had  entered  iato  possession  of 
said  real  estate,  and  collected  and  received  the  rents 
and  profits  thereof,  and  had  also,  from  time  to  time, 
Bold  various  portions  of  said  real  estate,  and  divided 
and  distributed  said  rents  and  profits,  and  the  proceeds 
of  said  sales,  among  t^e  persons  entitled  thereto. 

Eighth.  That  said  Joanna  M.  Van  Boskerck  died  on 
the  16th  day  of  April,  1870. 

Ninth.  That  certain  pieces  and  parcels  of  real  estate 
(particidarly  described)  of  which  said  testator  was  seised 
at  the  time  of  his  death,  still  remain  unsold  and  undis- 
posed of. 
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Tenth,  That  since  the  death  of  the  said  Joanna  M. 
Van  Boskerck,  the  plaintiff  had  requested  said  executor 
and  executrix  to  carry  out  said  will  and  sell  said  prop- 
erty remaining  unsold  as  aforesaid,  and  divide  the  pro- 
ceeds as  directed  by  said  will,  but  they  had  declined  so 
to  do,  alleging  as  reason  therefor  that  it  wotdd  not  be 
for  the  interest  of  the  estate  to  have  it  sold  until  after 
the  expiration  of  certain  leases  now  on  said  property. 

Eleventh.  That  neither  said  executor  nor  executrix 
reside  in  this  State,  but  they  both  reside  in  the  State  of 
New  Jersey,  and  neither  of  them  has  ever  given  security 
for  the  performance  of  his  or  her  duties,  as  trustees, 
under  said  will,  and  the  said  George  W.  Van  Boskerck 
is  insolvent. 

Twelfth.  That  said  executor  and  executrix  do  not 
agree  in  the  management  of  the  said  estate,  and  she  has 
instituted  proceedings  against  him  in  the  surrogate's 
court  of  the  county  of  New  York,  to  compel  an  account 
of  his  proceedings  under  said  will. 

Thirteenth.  That  all  the  right,  title  and  interest  of  the 
defendants,  George  W.  and  Elizabeth  Van  Boskerck 
and  Floyd  and  Harriet  A.  Clarkson,  has  been  by  them 
sold,  assigned,  transferred  and  conveyed  to  the  defen- 
dant Emma  C.  Van  Boskerck. , 

And  the  referee  found,  as  conclusions  of  law : 

F-irst.  That  by  the  clause  of  said  will,  referred  to  in 
his  third  finding  of  facts,  the  said  testator  intended  that 
upon  the  death  of  his  widow  all  of  his  real  estate  re- 
maining unsold  should  then  be  sold  immediately,  and 
the  proceeds  divided  as  directed  in  said  will,  and  no  dis- 
cretion is  or  ever  was  vested  in  said  executor  and  execu- 
trix, or  either  of  them,  to  delay  said  sale  beyond  the 
death  of  said  widow,  but  immediately  upon  her  death 
the  saifl  plaintiff,  and  each  and  all  of  said  parties  in  in- 
terest, became  and  are  now  entitled  to  call  upon  said 
executor  and  executrix  for  an  immediate  sale  of  said 
property  remaining  unsold  and  above  described,  and 
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for  a  division  of  the  proceeds  thereof  as  directed  by 
said  will. 

Second.  That  upon  complying  with  the  direction  in 
the  next  succeeding  finding  provided,  said  executor  and 
executrix  should  forthwith  proceed  and  sell  the  above 
described  real  estate,  and  every  part  thereof,  and  exe- 
cute deeds  thereof  to  the  purchaser  or  purchasers,  and 
divide  the  proceeds  as  aforesaid ;  and  judgment  was  di- 
rected accordingly. 

Third.  That  said  executor  and  executrix  should  give 
security  for  the  performance  of  their  duties  under  said 
will ;  said  security  to  be  a  bond  to  the  people  of  the 
State  of  New  York,  in  the  penalty  of  $80,000,  with  two 
sufficient  sureties,  residents  of  the  State  of  New  York, 
conditioned  for  the  faithful  performance,  by  said  execu- 
tor and  executrix,  of  their  duties  as  trus*tees  under  said 
will,  and  that  they  will  well  and  truly  account  for  and 
pay  over  to  the  parties  entitled  thereto  all  moneys,  the 
proceeds  of  such  sale  or  sales,  said  bond  to  be  approved 
by  a  justice  of  this  court ;  the  sureties  to  justify  upon 
at  least  two  days'  notice  in  open  court,  and  said  bond 
to  be  filed  in  the  office  of  the  clerk  of  the  city  and  county 
of  New  York,  and  all  within  twenty  days  after  notice 
of  entry  of  the  judgment  should  have  been  served. 

Fourth.  That  unless  said  executor  and  executrix 
proceed  at  once  to  sell  said  property,  and  divide  the 
proceeds,  and  give  said  security  as  aforesaid,  they  should 
both  be  removed  from  their  places  as  trustees  under 
said  will,  and  a  trustee  appointed  in  their  place  to  carry 
out  the  provisions  of  said  will,  and  judgment  was  di- 
rected accordingly. 

Fifth.  That  after  said  property  should  be  sold,  said 
executor  and  executrix  should  at  once  make  a  report 
of  said  sale  to  this  court,  and  before  making  a  division 
of  the  proceeds  of  said  sale  or  sales,  pay  to  the  several 
parties  to  this  action,  or  their  attorneys,  their  costs  and 
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expenses  of  this  action  to  be  adjusted  and  allowed  by 
this  court,  and  judgment  was  directed  accordingly. 

Sixth.  That  the  complaint  herein  should  be  and  the 
same  thereby  was  amended,  by  conforming  the  same  to 
the  facts  proved,  so  as  to  include  any  and  all  statements 
of  facts  therein  contained,,  and  not  contained  in  said 
complaint. 

E,  A,  DooliUle^  for  the  appellants. 

J.  H.  &  B.  T.  Watson^  for  the  respondent. 

By  the  Courts  Davis,  J.  Although  the  complaint  in 
this  case  was  filed  for  an  accounting,  as  well  as  to  en- 
force the  execution  of  a  power  in  trust  for  the  benefit 
of  the  several  bfeneficiaries  there'under,  yet  the  findings 
of  the  referee  and  the  judgment  entered  thereupon  have 
substantially  reduced  the  action  to  one  for  the  enforce- 
ment of  a  power.  Nothing  is  found  by  the  referee  upon 
which  an  accounting  could  be  ordered,  and  the  judg- 
ment gives  no  directions  in  respect  to  any  accounting. 

In  regard  to  the  lands  described  in  the  report  of  the 
referee  and  in  the  judgment,  the  will  contains  a  very 
plain  power  in  trust,  which  it  vests  in  the  persons  named 
as  executors  and  executrix,  with  specific  and  plain  ^ 
directions  as  to  the  time  of  its  execution. 

The  testator  directs  that  '^at  and  after"  the  decease 
of  his  wife,  all  the  remainder  of  his  real  estate  shall 
then  be  sold  and  conveyed,  and  authorizes  his  executrix 
and  executor  to  sell  and  convey  the  same,  dividing  the 
proceeds  among  his  children  and  grandchildren  as 
specially  directed. 

It  is  not  questioned  by  either  side  but  that  the  fee  of 
the  lands  affected  by  the  judgment  descended  to  the 
heirs-at-law  of  the  testator,  subject  to  the  execution  of 
the  power.    The  defendants  herein  insist  that  the  execu- 
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tor  and  executrix,  who  are  devisees  of  the  power,  are 
clothed  with  a  discretion  as  to  the  time  when  such  sale 
should  be  made,  and  may  exercise  the  same  by  declin- 
ing to  make  the  sale  until  it  will  be  more  advantageous 
than  an  immediate  one.  But  no  such  discretion  has 
been  given  by  the  testator.  The  words  "at  and  after 
the  decease  of  my  wife"  simply  fix  the  point  of  time 
when  the  power  shall  vest  in  the  executor  and  executrix. 
And  the  direction  that  the  real  estate  "  shall  then  be  sold 
and  conveyed,"  leaves  no  room  to  doubt  that  the  power 
was  to  be  presently  executed. 

In  this  case  a  large  majority  of  the  beneficiaries  under 
the  power  were  desirous  to  have  its  execution  postponed 
till  the  expiration  of  the  outstanding  leases,  and  it  is  not 
difficult  to  see  that  if  all  could  have  concurred  in  that 
view,  it  would  have  been  better  for  the  interests  of  every 
one.  But  that  fact,  while  it  tends  to  show  good  faith 
on  the  part  of  the  executor  and  executrix,  is  by  no 
means  controlling  of  the  legal  rights  of  the  plaintiff. 

The  statute  provides  that  "every  trust  power,  unless 
its  execution  or  non-execution  is  made  expressly  to  de- 
pend ui)on  the  wiU  of  the  grantee,  is  imperative,  and 
imposes  a  duty  on  the  grantee,  the  i>erf  ormance  of  which 
may  be  compelled  in  equity  for  the  benefit  of  the  parties 
interested."     (1  B.  8.  734,  §  96.) 

In  this  case,  neither  the  execution  nor  non-execution, 
partial  or  complete,  of  the  trust  power,  is  made  expressly 
to  depend  upon  the  wiU  of  the  giuntees.  Its  immediate 
execution  could  therefore  be  enforced  by  any  or  either 
of  the  beneficiaries.  The  judgment,  so  far  as  it  directs 
the  immediate  execution  of  the  power,  is  correct  and 
should  be  afiirmed.  But  we  think  some  of  the  other 
provisions  of  the  judgment  cannot  be  upheld.  The 
referee  having  found,  as  matter  of  fact,  that  both  the 
executor  and  executrix  are  non-residents  of  this  State  ; 
and  that  the  former  is  insolvent ;  and  that  they  do  not 
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agree  as  to  the  management  of  the  estate  in  respect  of 
matters  for  which  an  accounting  is  pending  before  the 
surrogate,  finds,  as  a  conclusion  of  law,  that  they  should 
give  security  in  the  form  of  a  bond  to  the  people  of  this 
State,  in  the  penalty  of  $80,000,  with  two  suflSicient  sure- 
ties, for  the  faithful  performance  of  their  duties  under 
the  will,  and  to  pay  over  the  proceeds  of  the  sale  or 
sales  to  be  made  by  them,  to  the  persons  entitled  thereto, 
within  twenty  days  after  notice  of  the  judgment,  or,  in 
default  thereof,!  that  they  be  removed  and  a  trustee  ap- 
pointed in  their  place  to  carry  out  the  provisions  of  the 
will ;  and  a  judgment  has  been  entered  in  conformity  to 
this  direction. 

When  we  consider  that  under  our  statute  the  executor 
and  executrix  under  this  will  ai'e  grantees  of  a  beneficial 
and  irrevocable  power  in  trust,  (1  Ji.  S.  736,  §  106 ;  Id. 
738,  §  136 ;)  and  that  such  power  is  vested  in  them  jointly 
and  not  severally ;  and  as  devisees  or  (to  use  the  statute 
language)  as  grantees  thereof,  and  not  as  executors, 
{Dominick  v.  Michael^  4  San^.  374 ;)  and  that  both 
must  unite  in  its  execution,  unless  one  be  dead,  in  which 
.case  the  statute  provides  that  the  survivor  may  execute 
it,  (1  R.  8.  785,  §  112 ;)  and  that  the  execution  must  be 
by  an  instrument  with  the  formalities,  and  sufficient  in 
law  to  pass  the  estate,  as  if  the  person  executing  the 
power  were  the  actual  owner,  {Id.  735,  736,  §§  113, 117 ;) 
it  is  difficult  to  see  how  the  court  can  divest  Mrs.  Her- 
rick  and  Mr.  Van  Boskerck  of  the  trustees'  power  devised 
to  them  by  the  will  because  of  their  non-residence,  or 
poverty,  or  inability  to  agree  in  the  settlement  of  their 
accounts  as  executor  and  executrix.  Nor  can  the  court 
hamper  its  execution  by  the  imposition  of  bonds  as  secu- 
rity for  performance,  and  impose  a  forfeiture  of  the 
estete  as  a  penalty  for  not  executing  the  bonds.  The 
most  that  the  court  can  do  is  to  compel  them  to  execute 
the  power  by  selling  and  conveying ;  and  in  that  man- 
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ner  only,  in  the  condition  of  things  existing  in  this  case, 
can  they  be  divested  of  the  power  conferred  upon  them 
by  the  testator.  Bnt  while  Mrs,  Herrick  and  George  W. 
Van  Boskerck  are  the  only  persons  who  can  sell  and 
convey  the  real  estate  under  the  power,  I  have  no  doubt 
that  when  the  equity  powers  of  the  court  are  invoked  to 
set  them  in  motion,  it  has  authority,  in  a  proper  case, 
while  compelliQg  the  execution  of  the  power  by  them, 
with  the  formalities  necessary  to  carry  the  title  of  the 
real  estate,  to  make  provisions  in  regard  to  the  proceeds 
that  will  effectually  secure  the  same  to  the  several  bene- 
ficiaries. The  proper  mode,  in  cases  of  danger  of  loss, 
would  be  to  require  the  money  to  be  paid  into  court  for 
distribution ;  and  the  court  can  doubtless  direct  this  to 
be  done  either  absolutely,  or  on  failure  of  the  parties  to 
give  satisfactory  security  for  the  distribution  of  the  fund 
after  it  reaches  their  hands.  The  grave  error  in  this  case 
is  that  the  judgment  undertakes  to  divest  the  power  by 
taking  it  out  of  the  persons  to  whom  it  is  devised,  on  fail- 
ure to  give  the  prescribed  bond,  and  to  vest  it  in  some 
trustee  of  its  own  nomination.  It  is  extremely  doubtful 
whether  a  title  conveyed  by  such  substituted  trustee 
would  be  of  any  value. 

The  provisions  of  the  Revised  Statutes  relative  to 
trusts,  (1  R.  S.  730,  731,  §§  70-72,)  relate  to  the  "ex- 
press trusts"  treated  of  in  that  article,  and  have  no  ap- 
plication to  the  case  now  in  hand. 

The  judgment  must  be  modified  by  striking  out  the 
several  directions  relative  to  the  bond  to  be  given,  and 
the  appointment  of  another  trustee  to  execute  the  power, 
and  the  judgment  must  be  re-settled  by  this  court,  before 
one  of  the  justices  thereof,  and  as  so  modified,  afltened, 
without  costs  to  either  party  as  against  the  other  on  this 
appeal. 

The  appeal  from  the  order  made  by  the  Special  Term, 
on  application  for  the  appointment  of  a  substituted 
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trustee,  is  necessarily  disposed  of  by  this  decision.  The 
order  made  below  should  be  reversed  altogether,  and 
the  motion  denied,  without  costs  to  either  party. 

[FntsT  DxPABTMENT,  GiNiBAL  Tebh,  at  Now  York,  January  6, 1878.    Ingra- 
ham  and  Davit,  Jostioes.] 


Crane  m.  Baudoine. 

An  implied  promifle  is  one  which  the  law  raises,  founded  upon  the  jostioe  of 
the  transaction. 

Where  a  person  avails  himself  of  the  benefit  of  services  done  for  him,  although 
without  his  positive  authority  or  request,  the  law  supplies  the  formsl  words 
of  contract,  and  presumes  him^  to  have  promised  an  adequate  compensation. 

The  plaintiff  was  sent  for,  as  a  physician,  to  come  to  the  house  of  the  defen- 
dant, and  attend  his  sick  daughter.  The  patient  was  about  thirty  yean  of 
age,  and  a  married  woman.  The  plaintiff  responded  to  the  request,  and  ren- 
dered medical  attendance  and  gave  professional  advice  as  a  phydcian,  at  the 
house  of  the  defendant,  in  his  presence,  and  with  his  consent,  for  more  than 
six  months;  giving  his  professional  directions,  in  the  case,  to  the  defendant, 
principally,  who  was  always  present ;  and  the  latter  acceding  to  the  plaintiff's 
proposition  that  a  person  named  should  act  with  him  as  a  consulting  physician. 

"  The  plaintiff  did  not  know  the  patient  to  be  a  married  woman  until  some  time  • 
after  he  began  attending  her.  All  the  circumstances  indicated  that  the  em- 
ployment was  by  the  defendant ;  and  neither  by  word  nor  deed  did  he  inti- 
mate anything  to  the  contrary  during  the  numerous  professional  vimts  of  the 
plfdntiff.  Hdd  that  these  facts  established  an  implied  employment  of  the  plain- 
tiff by  the  defendant,  in  the  usual  way  of  employing  physicians ;  and  that 
although  a  request  of  the  defendant  that  the  plaintiff  should  attend  his 
daughter  was  not  proved  by  the  use  of  any  express  terms,  it  was  pUunly 
collected  from  the  circumstances,  and  supplied  by  intendment  of  law. 

Hddf  aUOf  that  there  was  an  acquiescence  by  the  defendant,  during  the  whole 
time  of  the  performance  by  the  plaintiff  of  his  profesdonal  services;  and 
that  his  conduct  was  equivalent  to  an  acknowledgment  that  the  plaintiff  had 
acted  at  his  request. 

APPEAL  from  a  judgment  entered  upon  the  report 
of  a  referee,  dismissing  the  complaint,  with  costs. 
The  material  facts  appear  in  the  opinion  of  the  court 
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W.  A.  Beach^  for  the  appellant.  • 

Roger  A,  Pryor^  for  the  respondent. 

By  the  Courts  Fanohbb,  J.  This  action  was  bronght 
to  recover  compensation  for  medical  services  rendered 
by  the  plaintiff  as  a  physician,  in  attending  and  pre- 
scribing for  the  daughter  of  the  defendant,  while  she 
was  sick  at  his  residence.  The  value  of  the  services  was 
admitted,  and  the  issue  litigated  was  whether  the  de- 
fendant was  liable  to  pay  therefor. 

The  patient  was  a  lady  thirty  years  of  age,  the  wife  of 
John  Martine.  She  was  sick  in  her  own  residence  about 
three  nionths,  when,  because  of  the  wish  of  her  mother, 
she  was  brought  to  the  house  of  the  defendant,  her  hus- 
band and  two  children  coming  there  with  her.  The 
defendant  employed  Doctor  Bemachy  to  attend  his 
daughter,  and  he  employed  Doctor  Lomas,  on  consulta- 
tions, nearly  a  month  before  the  plaintiff  was  called  to 
attend  her.  The  defendant  saw  a  Mrs.  Lowther,  and 
referring  to  his  daughter,  said  he  was  very  much  troubled 
about  her ;  thought  he  was  not  satisfied  with  the  doctor 
that  he  had,  and  that  he  wished  her  (Mrs.  Lowther' s) 
doctor  could  see  her.  She  told  him  her  doctor  was 
Dr.  J.  J.  Crane,  of  31  West  Thirty-first  street.  The  de- 
fendant said  he  thought  he  would  send  for  him,  and  hear 
what  he  had  to  say  about  it. 

The  defendant  also  conversed  with  Mr.  Charles  Low- 
ther, "some  little  while"  after  his  daughter  had  been 
removed  to  his  house,  and  was  told  by  Lowther  that 
the  plaintiff  was  "a  first  rate  physician ;"  when  the  de- 
fendant said  he  had  some  idea  of  sending  for  Doctor 
Crane ;  that  he  had  had  several  physicians  and  did  not 
feel  altogether  satisfied,  and  that  he  thought  he  would 
go  and  see  Doctor  Crane. 

Shortly  afterward,  in  the  spring  of  1866,  a  person  came 
into  the  plaintiff's  office,  then  unknown  to  him,  but 
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Tehom  he  afterward  found  to  be  Mr.  Martine,  and  stated 
that  the  defendant  desired  him  to  see  his  daughter,  at 
his  house  in  Twenty-third  street.  The  plaintiff  promised 
to  go  the  next  day,  at  eleven  o'  clock.  He  went  to  the 
defendant's  residence  at  the  appointed  time,  and  saw 
the  patient,  in  the  third  story  front  room ;  examined  the 
case,  and  received  from  the  defendant  a  history  of  a  pre- 
vious trouble.  'The  plaintiff  testified  that  each  day  he 
saw  the  lady,  the  defendant  was  present.  The  plaintiff 
continued  his  visits,  and  shortly  after  they  b^an,  he 
told  the  defendant  he  wq^Jd  like  to  call  in  Doctor  Clark, 
which  the  defendant  assented  to,  and  desired  to  fix  the 
hour,  so  that  he  might  be  present.  The  plaintiff  prin- 
cipally left  directions  in  regard  to  the  treatment  of  the 
paitent,  with  the  defendant,  who  was  always  present ; 
and  he  also  told  the  defendant  what  he  wanted  to  have 
done.  The  plaintiff  did  not  know  the  daughter  of  the 
defendant  to  be  Mrs,  Martine,  as  he  testifies,  until  somle 
time  after  he  began  his  attendance  on  her. 

From  the  tinie  Dr.  Clark  was  called,  in  consultation 
on  the  10th  of  May,  until  9th  of  October,  he  made  twenty- 
seven  visits  to  the  patient,  consulting  with  the  plaintiff 
or  with  his  assistant,  who  attended  for  the  plaintiff 
during  his  absence  in  Europe.  The  referee  refused  to 
allow  the  plaintiff  to  prove  who  paid  Dr.  Clark' s  bill. 

The  plaintiff  charged  the  defendant  for  his  services  ; 
and  it  appears  that  a  sister-in-law  of  the  plaintiff  made 
out  his  bills.  The  bill  for  these  services  was  made  out 
to  the  defendant  and  sent  to  him.  The  services  com- 
prised 110  professional  visits  and  thirty  consultations 
with  other  physicians,  extending  from  May  8th  to  No- 
vember 21,  1866. 

On  the  first  of  June,  1867,  Martine,  the  husband  of  the 
patient,  paid  to  the  plaintiff  one  hundred  dollars  on 
account  of  the  bill,  and  ^'  assumed"  to  pay  the  balance, 
but  never  did. 

It  is  established  by  the  evidence,  that  the  plaintiff, 
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-when  he  entered  upon  his  engagement  to  attend  the  pa- 
tient, only  knew  her  to  be  the  daughter  of  the  defendant ; 
and  that  all  the  services  were  rendered  at  the  residence 
of  the  defendant,  by  his  consent,  and  generally  in  his 
presence.  When  the  defendant  swears  that  he  never  em- 
ployed  the  plaintiff,  he  must  be  understood  to  mean  that 
no  express  agreement  was  made ;  for  the  facts,  as  proved, 
show  an  implied  employment,  in  the  usual  way  in  which 
physicians  are  employed.  The  plaintiflf  was  sent  for  as 
a  physician  to  come  to  the  house  of  the  defendant  and 
attend  his  sick  daughter.  He  responded  to  the  request 
and  rendered  medical  attendance,  and  gave  professional 
advice  as  a  physician,  at  the  house  of  the  defendant,  in 
his  presence,  and  with  his  consent.  All  the  circum- 
stances indicated  that  the  employment  was  by  the  de- 
fendant, and  neither  by  word  nor  act  did  he  intimate  any- 
thing to  the  contrary,  during  the  numerous  professional 
visits  of  the  plaintiff. 

The  defendant  confesses  he  had  employed  two  other 
physicians  before  the  plaintiflf  was  called ;  and  he  re- 
ceived and  accepted  from  the  plaintiflf,  after  his  services 
began,  a  suggestion  that  Dr.  Clark  should  act  with  him 
as  a  consulting  physician.  The  plaintiflf  gave  his  pro- 
fessional directions,  in  the  case,  to  the  defendant  princi- 
pally, and  the  defendant  permitted  the  attendance  of  the 
plaintiff  to  continue  for  more  than  six  months,  until  the 
patient' s  death.  If  these  circumstances  do  not  establish 
an  implied  employment  by  the  defendant,  then  it  would 
be  difficult  to  conceive  what  would  do  so,  short  of  an 
express  formal  contract.  An  implied  promise  is  one 
which  the  law  raises,  founded  upon  the  justice  of  the 
transaction.  {Story  an  Coid.  §  12.  Chreenl.  ^.  102. 
Guild  V.  OuUd,  16  Pick,  129.  CooJc  v.  Husted,  12  John. 
188.)  The  law  implies  from  the  antecedent  acts  of  per- 
sons what  their  obligations  are  to  be.  {Broom  on  Com. 
Law^  217.)  In  the  case  of  an  implied  agreement,  the 
law  ^^  declares  that  particular  acts,  unaccompanied  or 
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unexplained  by  express  stipulations,  give  rise  to  par- 
ticular duties  or  liabilities ;  and  it  then  proceeds  as  if 
the  parties  had  precisely  stipulated  for  their  perform- 
ance." 

•  It  has  been  long  settled,  that  where  a  person  avaOs 
himself  of  the  benefit  of  services  done  for  him,  although 
without  his  positive  authority  or  request^  the  law  sup- 
plies the  formal  words  of  contract,  and  presumes  him 
to  have  promised  an  adequate  compensation.  {BroorrCs 
Com,  Law^  260.)  Blackstone  says,  there  is  a  class  of 
implied  contracts  which  arise  from  natural  reason,  and 
the  just  construction  of  law ;  which,  though  never,  per- 
haps,  actually  made,  yet  constantiy  arise  from  the 
general  implication  and  intendment  of  the  courts  of 
judicature,  that  every  man  hath  engaged  to  perform 
what  his  duty  or  justice  requires.     (3  Black.  Com.  162.) 

The  request  of  the  defendant  that  the  plaintiff  should 
attend  his  daughter  is  not  proved  by  any  express  terms ; 
but  it  is  plainly  collected  from  the  circumstances,  and 
supplied  by  intendment  of  law.  There  was  an  acquies- 
cence by  the  defendant  during  the  whole  time  of  the 
performance  by  the  plaintiff  of  his  professional  services, 
and  his  conduct  was  equivalent  to  an  acknowledgment 
that  the  plaintiff  had  acted  at  his  request. 

The  finding  of  the  referee  that  the  defendant  never 
employed  the  plaintiff  to  render  the  services,  is  against 
the  current  and  weight  of  evidence,  and  his  conclusion 
that  the  defendant  was  not  liable  to  the  plaintiff  to  pay 
for  the  services,  was  erroneous. 

The  report  of  the  referee  should  be  set  aside ;  the  judg- 
ment entered  thereon  reversed ;  the  order  of  reference 
vacated^  and  a  new  trial  ordered  at  the  circuit,  with  costs 
to  abide  the  event. 

[FiBfiT  DvPAKTMEMTj  GENERAL  Tkrm,  at  New  York,  January  6,  1878.    Inffrtf 
ham  and  Faru^ier,  Justices.] 
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A  party  may  be  examined  as  a  witness  in  liis  own  behalf  to  contradict  a  witness 
previously  telled  and  examined  by  him,  where  such  party's  testimony  is  not 
necessarily  an  impeachment  of  the  witness. 

Thus,  where  a  witness  has  testified  that  tiiere  was  a  consideration  for  certain 
drafts  in  suit,  the  party  calling  him  may  be  allowed  to  prove,  by  his  own 
testimony,  that  the  drafts  were  accomodation  paper.  The  testimony  is  ad- 
missible to  show  that  the  witness  was  mistaken  as  to  the  consideration. 

In  New  York,  the  law  is  settied,  by  repeated  adjudications,  that  the  law  of  the 
State  where  a  contract  is  dated  and  is  to  be  performed  is  to  govern,  as  to  its 
constmction  and  validity. 

Bills  of  exchange  were  drawn  by  G.  to  his  own  order,  at  Boston,  on  the  defen- 
dant, payable  to  the  order  of  6.  and  endorsed  by  G.  &  M.  The  drafts  were 
accepted  by  the  defendant  payable  at  109  West  street,  New  York  city,  and 
were  negotiated  in  Boston,  and  sold  to  the  plaintiff  at  a  discount  of  about 
mxty  or  seventy  dollars  on  each  draft,  ffdd  that  the  law  of  New  York  ap- 
plied to  the  case,  and  the  drafts  were  void  for  usury  if  they  were  sold  at  a 
higher  rate  of  interest  than  seven  per  cent. 

Letters,  written  by  a  person  who  is  not  a  party  to  the  suit,  are  not  admissible 
in  evidence ;  being  nothing  but  the  mere  declarations  of  the  writer,  not  even 
sworn  to.  Their  contents  should  be  proved  by  the  writer  as  a  witness,  if  he 
has  knowledge  of  their  contents. 

Such  letters  cannot  be  read  for  the  purpose  of  impeaching  the  writer,  by  a  party 
who  has  previously  examined  him  as  a  witness. 

THIS  action  was  brought  to  recover  the  amount  of 
two  bills  of  exchange,  drawn  by  J.  Gonld,  and 
dated  at  Boston,  Massachusetts,  upon  the  defendant 
Shepard,  at  107  West  street,  New  York,  and  accepted 
by  him  in  the  words  "accepted,  payable  at  107  West 
street,  N.  Y."  The  drawer  was  a  resident  of  Lexington, 
Mass.,  doing  business  at  Boston;  the  defendant  was  a 
resident  of  this  State,  and  his  place  of  business  was  in 
New  York  city.  The  agreements  to  accept,  and  the 
terms  of  the  acceptances  were  all  made  in  New  York, 
the  acceptance  dated  September  23, 1869,  was  made  in 
New  York,  pursuant  to  such  agreement,  and  sent  in  a 
Jetter  to  the  drawer  at  Boston.  The  other  acceptance 
was  made  and  delivered  to  the  drawer  in  New  York ; 
both  were  discounted  for  the  drawer  by  the  plaintiff, 
before  maturity,  in  Boston,  at  or  near  which  place  he 
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resided.  Such  discounts  were  the  first  negotiations  of 
the  bills,  and  in  each  case  the  discount  was  at  a  rate 
usurious  by  the  laws  of  New  York. 

The  defendant,  by  his  answer,  admitted  that  he  ac- 
cepted the  drafts  set  out  in  the  complaint,  but  alleged 
that  such  acceptances  were  without  consideration,  and 
were  made  by  the  defendant  Shepard,  and  delivered  to 
James  Gould,  the  drawer  thereof,  as  the  agent  of 
Shepard  &  Moulton,  to  have  the  same  discounted  for  the 
benefit  of  Shepard  and  Gould.  That  it  was  agreed  be- 
tween the  defendant  and  Gould  that  said  Gould  should 
procure  the  said  acceptances  at  the  rate  of  seven  per 
cent  per  annum,  and  at  no  greater  rate.  That  Gould 
delivered  said  acceptances  to  the  plaintiff  upon  a 
loan  to  him,  said  Gould,  by  the  plaintiff  of  a  certain  sum 
of  money.  That  upon  such  loan,  and  at  and  before  the 
delivery  of  the  said  acceptances,  the  said  James  Gtould 
and  the  plaintiff  had  agreed  that  the  plaintiff  should  re- 
serve, and  said  Gould  should  pay,  a  greater  sum  than  at 
the  rate  of  seven  per  cent  per  annum,  to  vsdt,  on  each  of 
the  said  acceptances,  the  sum  of  $50.  That  said  sum  of 
$100  was  deducted  and  reserved  from  the  amount  of  said 
acceptances  by  the  plaintiff,  and  the  balance  only  was 
paid  to  said  Gould  by  the  plaintiff,  and  that  said  Gould 
agreed  to  pay,  and  did  pay  to  the  plaintiff  the  sum  of 
$100  for  the  loan  by  the  plaintiff  of  money  on  said  ac- 
ceptances until  the  maturity  thereof.  That  said  accept- 
ances did  not,  at  the  time  the  same  were  discounted  by 
t£e  plaintiff,  have  any  valid  existence  as '  contracts  or 
promises  to  pay  on  part  of  the  defendant. 

On  the  trial,  when  the  plaintiff  rested,  the  plaintiff's 
counsel  offered  in  evidence  the  laws  of  Massachusetts,  and 
read  from  the  acts  and  resolves  of  the  State  of  Massachu- 
setts, laws  of  1867,  chapter  56,  page  500.  The  defendants' " 
counsel  objected,  on  the  ground  that  the  evidence  offered 
was  immaterial  and  irrelevant.    (Objection  overruled  and 
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exception  taken.)    Admitted  and  read  in  evidence  as 
follows : 

' '  An  act  concerning  the  rate  of  interest.  1867.  Chap- 
ter 66.    Be  it  enacted  &c.  as  follows : 

Section  1.  When  there  is  no  agreement  for  a  differ- 
ent rate  of  interest  of  money,  the  same  shall  continue  to 
be  at  the  rate  of  six  dollars  upon  one  hundred  dollars 
for  a  year,  and  at  the  same  rate  for  a  greater  or  less  sum, 
and  for  a  longer  or  shorter  time. 

•  Section  2.  It  shall  be  lawful  to  contract  to  pay  or  re- 
serve the  discount  at  any  rate,  and  to  contract  for  payment 
and  receipt  of  any  rate  of  interest,  Provided  however, 
that  no  greater  rate  of  interest  than  six  per  centum  per 
annum  shall  be  recovered  in  any  action,  except  where 
the  agreement  to  pay  such  greater  rate  of  interest  is  in 
writing." 

The  only  conflict  of  evidence,  on  the  trial,  was  whether 
the  acceptances  were  given  for  value,  or  for  the  accom- 
modation of  the  drawer ;  which  fact  was  submitted  to 
the  jury. 

The  plaintiff's  counsel  then  asked  the  court  to  direct 
a  verdict  for  the  plaintiff,  on  the  ground  that  the  validity 
of  the  acceptances  was  to  be  determined  by  the  law  of 
Massachusetts. 

The  court  charged  the  jury  that  the  sole  question  in- 
volved was,  whether  these  were  accommodation  accept- 
ances, or  were  made  for  value.  That  if  they  should 
find  that  that  was  the  transaction  between  the  parties, 
and  that  was  the  consideration  for  the  drawing  of  theses 
drafts  or  acceptances,  then  the  subsequent  negotiation 
of  the  drafts  by  Mr.  Gould  at  an  usurious  rate  would 
not  affect  the  validity  of  the  contract  so  far  as  the  ac- 
ceptor and  endorser,  Messrs.  Shepard  and  Moulton, 
were  concerned ;  because  the  drafts  had  their  legal  ex- 
istence, in  that  case,  as  soon  as  they  came  into  the 
possession  of  Gould,  and  they  were  his  property,  and 
he  had  a  right  to  do  with  them  as  he  pleased.    That  in 
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case  they  should  find  Messrs,  Moulton  and  Shepard 
had  given  a  correct  statement  of  the  transaction  in  regard 
to  the  drafts,  then  the  drafts  had  no  validity  whatever 
in  the  hands  of  Gould.  That  if  they  were  made  by  Moul- 
ton and  Shepard  as  accommodation  for  Gould,  their 
first  legal  existence  was  when  they  were  discounted  or 
sold  by  Mr.  Gould ;  and  if  they  were  sold  at  a  higher 
rate  of  interest  than  seven  per  cent,  thep  the  defendants 
would  have  a  right  to  avail  themselves  of  the  defence 
of  usury,  and  if  such  was  the  case,  they  were  not  liable 
on  the  drafts  in  question.  Therefore,  the  simple  ques- 
tion for  them  to  determine  was,  whether  the  drafts  were 
accommodation  paper,  or  whether  they  were  made  for 
value^  as  testified  to  by  Mr.  Gould.  That  if  they  should 
find  they  were  accommodation  paper,  under  the  evidence 
in  the  case,  the  defence  of  usury  was  made  out ;  but  if 
they  should  find  that  they  were  not,  the  plaintiff  would 
be  entitled  to  recover  the  total  amount  and  interest. 

The  jury  rendered  a  verdict  for  the  defendants. 

The  plaintiff' s  counsel  moved  for  a  new  trial  on  the 
minutes^  which  was  denied.  The  plaintiff  excepted,  and 
appealed  from  the  judgment  entered  upon  the  verdict. 

Chas,  H,  Smithy  for  the  appellant. 
Wm,  SutpJierij  for  the  respondents. 

By  the  Courts  Ingraham,  P.  J.  This  action  is  brought 
to  recover  the  amount  of  two  bills  of  exchange,  dated  at 
Boston,  drawn  by  James  Gould  to  his  own  order,  and 
endorsed  by  him  and  Moulton,  on  William  A.  Shepard. 
The  drafts  were  accepted  by  Shepard  payable  at  109 
West  street,  New  York.  The  drafts  were  negotiated  in 
Boston  and  sold  to  the  plaintiff  at  a.  discount  of  about 
$60  or  $70  on  each  draft. 

There  was  a  difference  in  the  testimony  on  the  part  of 
the  plaintiff  and  of  the  defendant,  as  to  the  consideration 
of  the  drafts;  but  that  question  was  submitted  to  the 
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jury,  and  they  have  found  the  drafts  to  be  accdmmoda 
tion  paper. 

An  objection  was  made  to  the  admission  of  Shepard 
as  a  witness  on  the  part  of  the  defendant^  to  prove  that 
the  drafts  were  accommodation  paper.'  He  had  pre- 
viously read  the  testimony  of  Gould,  called  by  himself, 
which  showed  there  was  a  consideration  for  the  same ; 
and  an  objection  was  made  to  the  examination  of  the 
defendant  to  show  that  there  was  no  consideration. 
Upon  this  point  it  is  sufficient  to  say,  that  such  an  ex- 
amination was  not  necessarily  an  impeachment  of  Gould. 
He  had  testified  to  the  sale  of  some  phosphate  to  Shep- 
ard and  Moulton,  and  that  these  acceptances  were  given 
in  consideration  of  the  sale  and  deUvery  of  the  phos- 
phate.  It  is  to  be  observed  that  the  sale  was  not  to 
Shepard  alone,  while  the  drafts  were  drawn  on  Shepard 
individually ;  and  the  evidence  shows  that  Shepard  and 
Moulton  gave  acceptances  in  reference  to  the  business 
they  had  with  Gould.  It  was  admissible  to  show  that 
Gould  was  mistaken,  as  to  the  consideration.  These 
remarks  apply  as  well  to  the  teirtimony  of  Moulton  as 
to  that  of  Shepard. 

I  am  at  a  loss  to  see  the  propriety  of  admitting  the 
letters  of  Gould,  (exhibits  1,  2,  3  and  4,)  in  evidence. 
They  were  addressed  to  Moulton.  Gould  was  not  a 
party  to  the  action,  and  they  were  nothing  but  the  mere 
declarations  of  Gould,  not  even  sworn  to.  The  contents 
of  them  were  very  material  on  the  question  of  considera- 
tion, and  should  have  been  proved  by  Gould,  as  a 
witness,  if  he  had  knowledge  of  the  contents.  For 
the  purpose  of  impeachment  they  could  not  be  read, 
because  Gt>uld  was  the  defendant's  witness,  and  could 
not  be  impeached  by  him. 

The  material  question  in  the  case  appears  to  be 
whether  the  laws  of  New  York  or  Massachusetts  are  to 
govern  in  the  application  of  the  law  against  usury. 
The  judge  held,  and  so  charged  the  jury,  that  the  drafts 
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were  void  if  tliey  w«re  soLl  a  c  a  Llgh^r  rate  of  interest 
than  seven  per  cent — thus  ujjpl}  ing  the  law  of  New 
York  to  the  drafts  in  suit. 

There  can  be  no  doubt  but  that  the  law  of  this  State 
is  settled,  by  repeated  dtrlsions,  that  the  law  of  the 
State  where  the  contract  is  dated  and  is  to  be  perfonned 
is  to  govern  as  to  its  constru<"tion  and  validity.  This 
was  held  in  JacJcs  v.  NicJtoU,  (5  N.  T.  178.)  The  judge 
says :  *^  Concede  that  tht>  c<'ntrac.t  was  made  in  Connec- 
ticut, if  it  was  to  be  p»rf  ornu^d  in  New  York,  it  must  be 
regarded  as  having  bt^'ti  made  with  reference  to  the  laws 
of  New  York."  In  Dans  v.  Garr,  (6  N.  T.  124,)  the 
contract  was  made  in  Fh.rida,  and  there  was  no  proof 
that  it  was  to  be  jH^rfoniied  elsewhere ;  and  it  was  held 
to  be  governed  by  the  laws  o'f  Florida. 

So,  in  Bcyuoen  v.  NeiceU,  (13  N,  T.  290,)  the  check 
was  drawn  on  a  bank  in  Connecticut,  and  payable  there ; 
and  it  was  held  that  the  laws  of  Connecticut  con- 
trolled it. 

So,  in  Curtis  v.  Leavitt^  (16  N.  T.  21,)  it  was  held  that 
a  contract  for  the  loan  of  money,  to  be  repaid  in  Penn- 
sylvania, was  to  be  governed  by  the  laws  of  that  State. 
And  at  page  230,  it  was  said  the  usury  law  of  that 
State  must  apply.  See  also  Everett  y,  VendryeSy  (19 
N,  T.  436 ;)  Cutler  v,  Wright,  (22  id.  472.) 

In  Jeioell  v.  Wright y  (30  iT.  T.  259,)  the  note  was 
made  at  Lockport,  N.  Y.,  and  was  payable  at  a  bank 
in  that  place,  was  negotiated  in  Connecticut,  and  dis- 
counted at  a  usurious  rate  of  interest.  The  laws  of  New 
York  were  held  to  be  applicable  to  it. 

In  Dyke  v.  The  Mrie  Railway  Co.,  (46  N.  T.  113,) 
Allen,  J.,  says :  "  The  rule  for  the  interpretation  of  con- 
tracts is  that  they  are  to  be  construed  according  to  the 
laws  of  the  State  in  which  they  are  made,  unless  from  their 
terms  it  is  perceived  that  they  were  entered  into  with  a 
view  to  the  laws  of  some  other  State." 
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The  plaintiff  relies  upon  two  or  three  cases  as  conflicting 
with  these  rules. 

BaJme  v.  WoTnbough^  (38  Barh.  362.)  In  that  case, 
a  loan  had  been  made  at  a  rate  of  interest  allowed  by 
the  laws  of  Minnesota,  and  notes  were  given  payable  in 
New  York,  but  secured  by  a  mortgage  on  land  in  Min- 
nesota, and  it  was  held  that  these  facts  were  sufficient  to 
take  the  case  out  of  the  rule  above  stated.  The  justice,  in 
Ids  opinion,  states  the  rule  to  be  as  is  given  in  the  cases 
above  cited. 

The  case  of  The  Bank  of  Oeorgia  v.  Lewin^  (45  Barb. 
340,)  was  upon  a  note  given  in  payment  of  a  previous 
indebtedness,  and  was  decided  upon  the  peculiar  facts 
in  that  case.  The  whole  transaction  took  place  in 
CJeorgia,  and  was  intended  as  a  transfer  of  moneys  which 
the  drawer  had  in  Now  York  for  the  purpose  of  making 
Buch  payment.  It  was  decided  on  the  same  principle 
that  was  stated  in  Balm^  v.  Womhough^  (38  Barh.  362,) 
and  in  Chapman  v.  Robertson^  (6  Paige^  634,)  that  par- 
ties might  agree  ui)on  a  rate  of  interest  in  the  State 
Tvhere  the  contract  was  made,  if  in  accordance  with  the 
law  of  that  State.  See  also  Pratt  v.  Adams^  (7  Paige^ 
632.) 

The  true  rule  to  be  drawn  from  these  cases  seems  to 
be  that  where  the  note  is  dated  and  made  payable  in 
one  State,  and  taken  out  of  that  State  into  another  for 
negotiation  or  sale,  it  is  still  to  be  considered  as  a  con> 
tract  made  subject  to  the  laws  of  the  State  where  dated 
and  made  payable.  But  where  the  note  is  made  in  one 
State,  negotiated  and  sold  in  that  State  at  a  rate  of  inter- 
est allowed  by  the  laws  of  the  State  where  sold,  then  the 
same  is  to  be  governed  by  the  laws  of  that  State,  and  not 
of  the  State  where  it  is  payable 

It  certainly  would  have  been  more  simple,  and  equally 
consistent  with  equity  and  justice,  to  have  adopted  the 
plainer  rule  of  Ux  loci  contractus  as  governing  in  all 
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cases  of  this  character ;  but  the  remedy  is  with  the  Court 
of  Appeals,  and  not  the  other  courts. 

For  the  reason  before  stated,  however,  we  think  a  new 
trial  must  be  granted ;  costs  to  abide  the  event. 

[FniST  Dkpabtmknt,  Genebal  Term,  at  New  York,  January  6,  1878.    Ingra- 
ham  and  Davit,  Justices.] 
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Where  it  appeared  that  while  a  case  was  pending  before  a  referee,  who  was  a 
practising  attorney,  the  plaintiff  employed  him  to  prosecute  and  collect  two 
seyeral  demands  against  other  parties,  on  one  of  which  he  brought  an  action 
and  the  other  remained  in  his  hands,  unprosecuted,  at  the  time  he  made  his 
report,  which  was  in  favor  of  the  plidntiff;  hdd  that  without  inquiring 
whether  the  decimon  of  the  referee  was  or  was  not  affected  fayorably  to  the 
plaintiff  by  his  retuner  in  such  other  matters,  the  rule  should  be  inflexi- 
ble that  such  a  retainer  by  a  party  would,  ijjto  facto,  avoid  the  report  of  a 
referee. 

On  this  ground,  alone,  an  order  denying  the  motion  of  the  defendant  to  set 
aside  the  report  of  the  referee  was  reversed,  and  the  report,  and  the  judg- 
ment entered  thereon,  were  set  aside  and  a  new  trial  ordered,  with  ooats. 

APPEAL,  by  the  defendant,  from  an  order  made  at 
a  Special  Term  denying  a  motion  made  by  him  to 
set  aside  the  report  of  a  referee,  for  irregularity. 

Brovm  &  Calvifij  for  the  appellant 


L.  S,  GhatfUld^  for  the  respondent 

By  the  Courts  Davis,  J.  This  is  an  appeal  from  an 
order  made  at  Special  Term,  by  Justice  Cardozo,  de- 
nying a  motion  to  set  aside  the  report  of  the  referee. 

The  report  is  in  favor  of  the  plaintiJBf.  It  appears  that 
while  the  case  was  pending  before  the  referee,  who  was 
a  practising  attorney,  the  plaintiff  employed  him  to 
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prosecute  and  collect  two  several  demands  against  other 
parties,  on  one  of  which  he  brought  suit,  and  the  other 
remained  in  Ms  hands  unprosecuted  at  the  time  the  re- 
port was  made.  The  referee  had  not  been  the  attorney 
or  counsel  of  the  plaintiff  prior  to  his  appointment  as 
referee  in  this  action. 

The  court  does  not  deem  it  important  to  inquire 
whether  the  decision  of  the  referee  was  or  was  not 
affected  favorably  to  the  plaintiff  by  his  retainer  in  the 
matters  above  mentioned,  for  we  regard  such  an  inquiry 
as  immaterial.  We  deem  it  our  duty  to  place  our  deci- 
sion upon  the  unquestioned  fact,  that  while  the  referee 
was  acting  in  the  trial  of  this  action  as  an  officer  of  the 
court,  he  accepted  the  retainer  of  the  plaintiff  and 
became,  in  respect  to  other  matters,  his  attorney  and 
counseL 

The  rule  should  be  inflexible,  that  such  a  fact  will, 
ipso/actOj  avoid  the  report  of  a  referee.  No  other  rule 
will  protect  the  referee  from  the  approach  of  temptation, 
or  shield  the  administration  of  justice  from  the  suspicion 
of  impurity. 

On  this  ground,  alone,  the  order  of  the  court  below 
should  be  reversed,  and  the  report  of  the  referee, 
and  the  judgment  entered  thereon,  be  set  aside,  and  a 
new  trial  ordered,  with  costs  of  the  motion  and  of  this 
appeal. 

[FnsT  Dkpartmbiit,  Gknkbal  Tbrx,  at  New  York,  March  8,  1878.  Ingrii- 
ham  and  Dams,  Justices.] 
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In  an  action  upon  an  account  for  board  and  lodging,  it  is  not  competent  to 
meet  evidence  on  the  part  of  the  defendant  tending  to  show  an  ezpreae  agree- 
ment that  absences  should  be  deducted  from  the  charges  for  board,  by  proof 
t}iat  it  is  the  custom  of  hotels  not  to  allow  such  deductions.  The  claim  of 
the  defendant,  as  well  as  his  right  to  the  deduction,  standing  upon  the  al- 
leged agreement,  such  agreement,  if  made,  can  neither  be  disposed  of,  nor 
altered  by  proof  of  custom. 

APPEAL,  by  the  defendant,  from  a  judgment  en- 
tered upon  the  report  of  a  referee.  The  action 
was  Drought  to  recover  the  amount  of  a  bill  for  board, 
lodging,  washing  &c. 

Mr.  Calmn^  for  the  appellant. 

Mr.  CJiaifieldy  for  the  respondent. 

By  the  Courts  Davis,  J.  The  report  of  the  referee 
having  been  set  aside,  for  irregularity,  on  the  motion 
heard  concurrently  with  this  appeal,  it  is  only  necessary 
to  dispose  of  the  appeal  from  the  judgment,  for  the  pur- 
pose of  clearing  the  records  of  the  court. 

There  were  several  fatal  errors  in  the  admission  and 
rejection  of  evidence,  during  the  progress  of  the  trial. 
It  was  not  competent  to  meet  the  defendant's  evidence 
tending  to  show  an  express  agreement  that  absences 
should  be  deducted  from  the  charges  for  board,  by 
proof  that  it  is  the  custom  of  hotels  not  to  allow  such 
deductions.  The  claim  of  the  defendant,  as  well  as  his 
right  to  the  deduction,  stood  upon  the  alleged  express 
agreement ;  and  such  agreement,  if  made,  could  neither 
be  disposed  of  nor  altered  by  the  proof  of  custom. 

The  defendant  was  at  liberty  to  show  why  the  note  of 
Coolbaugh,  for  charges  and  expenses  in  the  proceedings 
against  him,  was  taken  in  the  defendant' s  name  instead 
of  the  plaintiffs.      The  defendant  claimed  the  account 
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for  those  services,  which  he  sought  to  offset  in  this  snit, 
was  still  owing  to  him  by  the  plaintiff ;  while  the  plain- 
tiff claimed  it  had  been  settled  and  paid  by  the  note  of 
Coolbaugh,  which  was  made  payable  to  the  defendant 
There  was  nothing  in  the  proof  offered  that  tended  to 
contradict  the  written  instrument.  Upon  its  face  it  ap- 
peared to  be  payable  to  the  defendant,  who  was  the 
plaintiff's  attorney  in  the  proceedings  against  Cool- 
baugh, and  it  was  clearly  competent  to  explain  that 
circumstance  by  showing  that  it  was  so  made  for  con- 
venience, and  not  because  it  was  to  be  the  property  of 
the  attorney,  and  received  by  him  in  payment  for  ser- 
vices rendered  in  that  case.  The  offered  evidence  should 
have  been  received  and  considered  by  the  referee  in  con- 
nection with  the  other  evidence  bearing  on  the  question 
wheth^  the  account  sought  to  be  set  off  had  been  paid. 

There  were  other  errors,  but  these  are  sufficient  to  re- 
quire a  new  trial. 

The  judgment  must  be  reversed,   and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

[FixsT  Departxknt,  General  Term,  at  New  York,  March  8,  18*73.    IngrO' 
ham  and  Davis^  Justices.] 
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There  can  be  no  doubt  of  the  power  of  the  court  over  receiyers  i4)pointed  by 
it,  to  control  them  in  the  settlement  of  all  claims  against  the  property  they 
hold ;  and  as  officers  of  the  court  it  is  their  duty  to  obey  the  orders  of  the 
court.    In  case  of  refusal,  the  court  can  and  ought  to  remove  them. 

It  is  equally  the  duty  of  the  court,  in  such  cases,  to  compel  a  settlement  of 
claims  affecting  the  property  in  such  way  as  shall  be  most  expeditious  and 
as  will  avoid  litigation  and  expense  to  the  fund  in  charge  of  the  court;  and 
the  court  possesses  full  power  to  order  a  reference  for  this  purpose,  at  any 
time,  either  with  or  without  the  consent  of  the  receiver. 
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It  is  not  necessary,  on  a  motion  for  a  reference  in  sach  a  case,  that  any  agree- 
ment to  refer  should  be  signed  by  the  parties.  The  order  of  reference  should 
be  made  at  once ;  and  on  the  report  of  the  referee,  of  the  facts  and  evidence, 
a  motion  can  be  made  to  the  court  for  a  final  order,  in  the  matter. 

APPEAL  from  an  order  directing  a  reference  of  a 
claim  in  controversy  between  the  receiver  of  the 
Guardian  Savings  Institution  and  the  receiver  of  the 
Bdwling  Green  Savings  Bank,  for  $68,000  and  upwards. 
The  original  claim  was  inade  against  Shepherd  F. 
Knapp,  receiver  of  the  Bowling  Green  Savings  Bank, 
with  an  offer  to  refer  it  under  the  statute,  and  said  re- 
ceiver refused  to  refer  or  pay  the  claim.  On  proof  of 
the  claim,  and  of  said  refusal,  Jeremiah  Quinlan,  receiver 
of  the  Guardian,  applied  to  this  court  for  leave  to  sue 
the  receiver  of  the  Bowling  Green  Savings  Bank  on  the 
claim.  The  court.  Special  Term,  on  hearing,  decided 
that  there  was  no  necessity  for  an  action,  and  that  the 
receiver  was  an  officer  of  the  court,  and  could  be  com- 
pelled by  order  to  do  his  duty  by  referring  the  cftse. 
And  the  General  Term,  on  an  appeal  from  said  order, 
gave  a  verbal  opinion  that  the  proper  remedy  was  by  a 
reference  of  the  claim  under  the  statute ;  and,  therefore, 
on  the  8th  of  January,  1873,  affirmed  the  order  denying 
leave  to  sue  ;  without  prejudice  to  move  for  a  reference 
of  said  claim.  Receiver  Quinlan,  on  the  16th  of  Jan- 
uary, 1873,  thereupon  obtained  from  this  court  an  order 
to  show  cause  why  said  claim  should  not  be  referred 
under  the  statute ;  and  after  hearing  said  motion  upon 
the  order  to  show  cause,  Justice  Barrett,  on  the  6th  day 
of  February,  1873,  granted  the  order  directing  that  Shep- 
herd F.  Knapp,  receiver  of  the  Bowling  Green  Savings 
Bank,  do  enter  into  a  proper  agreement  with  Jeremiah 
Quinlan,  receiver  of  the  Guardian  Savings  Institution, 
referring  all  matters  in  controversy  between  the  said 
receivers,  or  the  corporations  of  which  they  are  receivers, 
to  one  or  more  indifferent  persons,  and  that  the  said 
receivers  do  sign  a  writing  to  that  effect. 
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It  was  further  ordered,  that  in  case  the  said  receivers, 
or  either  of  them,  did  not  voluntarily  sign  a  writing  to 
that  effect,  it  be  referred  to  John  N.  Lewis,  Esq.,  as 
referee,  to  settle  the  form  of  such  agreement  or  writing, 
and  to  cause  the  said  receivers  to  come  before  him  and 
execute  the  same,  and  in  the  event  that  such  receivers 
did  not  agree  upon  such  referee  or  referees,  that  he  re- 
port such  agreement  or  writing  to  this  court  thereupon, 
that  the  court  might  proceed  to  appoint  such  referee  or 
referees. 

From  that  order  Shepherd  F.  Knapp,  receiver,  ap- 
pealed. 

W.  C.  TruUj  for  the  appellant 

/.  Tr..<7erarrf',  Jr.,  for  the  respondent. 

By  the  Courts  Inobaham,  P.  J.  In  this  case  claims 
were  presented  by  the  receiver  of  the  Guardian  Savings 
Insti'tutLO)!  against  the  receiver  of  the  Bowling  Green 
Savings  Bank,  and  the  Special  Term  ordered  the  re- 
ceiver of  the  Bowling  Green  Savings  Bank  to  enter  into 
an  agreement  to  refer  ;  and  in  case  of  a  refusal,  referring 
it  to  some  person  to  settle  the  form  of  such  agreement, 
and  to  cause  the  receivers  to  sign  the  same. 

There  can  be  no  doubt  of  the  power  of  the  court  over 
receivers  appointed  by  it,  to  .control  them  in  the  settle- 
ment of  all  claims  against  the  property  they  hold ;  and, 
as  officers  of  the  court,  it  is  their  duty  to  obey  the  orders 
of  the  court  In  case  of  refusal,  the  court  can  and 
ought  to  remove  them. 

It  is  equally  the  duty  of  the  court,  in  such  cases,  to 
compel  a  settlement  of  claims  aflFecting  the  property,  in 
such  way  as  shall  be  most  expeditious  and  as  will  avoid 
litigation  and  expense  to  the  fund  in  charge  of  the  court ; 
and  the  court  possesses  full  power  to  order  a  reference 
for  this  purpose,  at  any  time,  either  with  or  without  the 
assent  of  the  receivers. 
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It  was  not  necessary,  on  this  motion,  that  any  agree- 
ment to  refer  should  be  signed  by  the  parties.  The 
order  of  reference  should  be  made  at  once.  On  the  re- 
port of  the  referee,  of  the  facts  and  evidence,  a  motion 
can  be  made  to  the  court  for  a  final  order  in  the  matter. 

The  order  appealed  from  should  be  modified  so  as  to 
direct  a  reference  to  ascertain  the  truth  of  the  facts 
stated  in  the  petition,  and  how  much  is  due  to  the  peti- 
tioners from  the  Bowling  Green  Savings  Bank,  and 
whether  the  said  petitioners  are  entitled  to  any  priority 
in  payment  over  other  creditors ;  and  that  he  report  his 
opinion  with  the  evidence,  to  the  court,  for  a  further 
order  thereon. 

The  petitioner  may  apply  to  the  judge  holding  cham- 
bers, at  Special  Term,  for  the  appointment  of  a  referee, 
on  five  days'  notice.  Costs  of  this  appeal  to  abide  the 
event. 

[First  Dkpaktment,  General  Term,  at  New  York,  May  6,  18T8.     Jngraham 
and  Davis,  Justices.] 
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A  receipt  for  government  bonds,  which  describes  them  by  their  nimibers  and 
amounts,  and  in  which  it  is  stated,  "  These  bonds  we  hold  subject  to  the 
order  of  J.  L.  P.,  at  ten  days'  notice,  agreeing  to  collect  the  coupons  for  his 
account  free  of  charge,  and  to  allow  him  2  per  cent  per  annum  interest  on 
the  par  value  of  said  bonds"  <fec.,  makes  it  the  duty  of  the  ssgner  to  return 
the  same  bonds  received  by  him,  on  ten  days'  notice. 

He  is  bound  to  protect  the  bonds,  and  to  return  them  on  demand ;  and  his 
refusal  to  do  so  is  a  conversion,  for  which  he  is  liable,  and  may  be  arrested. 

APPEAL  from  an  order  denying  a  motion  to  vacate 
an  order  of  arrest. 
The  complaint  alleges  that  $19,600  United  States  bonds 
were  received  by  the  defendant  fi-om  the  plaintiff,  as  his 
agent  and  broker,  in  a  fidnciary  capacity,  upon  an  ar- 
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ngement  and  agreement,  set  forth  in  a  paper,  a  copy 
of  which  was  annexed  to  the  complaint.  The  defendant 
was  then  doing  business,  in  the  city  of  New  York,  under 
the  name  of  ^*  E.  A.  Hussey  &  Co."  That  the  defen- 
dant, without  the  authority  or  permission  of  the  plain- 
tiff, fraudulently  and  willfully  sold  and  disposed  of  the 
bonds,  and  refuses  to  deliver  them  up  to  him  after  de- 
mand and  the  notice  required  in  the  agreement 

The  agreement  referred  to  in  the  complaint  was  as 
follows: 

''New  York,  May  11th,  1860. 
A.  L.  Palmeb,  Esq.,  Dorchester,  N.  B. 

Deab  Sib — We  yesterday  received  from  Messrs. 
Brown  Bros.  &  Co.,  on  your  order,  and  receipted  to 
them  for  the  same,  the  following  U.  S.  bonds : 

Ten  (10)- 7  A  U.  S.  bonds,  numbers  62423,  62  & 
22&62&&lto62&&8of  $600  each  is       $6000 

One  hundred  and  thirty-two  (132)  7  A  U.  S. 
bonds,  numbers  136109,  136108,  136001,  to 
136100,  136957,  to  13598  &  125153  &  12516 
&  of  $100  is 13200 

Eight  (8)  7  A  U.  S.  bonds,  numbers  69021,  to 
69028  $50  each  is 400 

One  (1)  U.  S.  611  5-20  $1000  is 1000 

Total $19600 

The  7^t  bonds  only  were  received  from  Brown  Bros.  & 
Co.,  the  5-20  was  held  by  us  as  advised.  Deer.  23d,  1865. 
These  bonds  we  hold  subject  to  the  order  of  A.  L.  Pal- 
mer, at  ten  days'  notice,  agreeing  to  collect  the  coupons 
for  his  account  free  of  charge  and  to  allow  him  2  J  per 
annum  interest  on  the  par  value  of  said  bonds,  said  in- 
terest to  commence  and  count  June  1st,  1866.  Interest 
on  the  7-ny  U.  S.  bonds,  payable  June  and  December 
15th,  on  5-20  May  and  November  1st. 

(Signed,)  E.  A.  Hussey  &  Co." 
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Upon  the  summons  and  CQmplaint  and  the  contract 
(or  receipt)  annexed  thereto  and  made  a  part  thereof, 
and  an  aflSidavit  of  S.  W.  Palmer,  an  order  of  arrest  was 
granted.  A  motion,  founded  on  the  same  papers,  was 
made,  to  vacate  said  order,  and  the  same  was  denied, 
with  $10  costs. 

H,  IT.  Huntley^  for  the  appellant. 

I.  The  affidavit  upon  which  the  order  was  granted  is 
insufficient,  as  it  does  not  state  facts  sufficient  to  sus- 
tain an  arrest.  It  merely  reiterates  certain  allegations 
in  the  complaint.  (Cod^g,  §  181.  Pindar  v.  Blacky 
4  H(njo.  96.  Frost  v.  Willard,  9  Barb,  440.  Vajider- 
pool  V.  Kissam^  4  Sand.  715.)  The  affidavit  must  con- 
tain facts  bringing  the  case  within  section  179.  Resort 
cannot  be  had  to  the  complaint.  {CodCy  %  181.  Corwin 
V.  Freeland,  6  N.  T.  560.) 

II.  ^fhis  is  an  action  on  contract,  and  not  in  tort.  Tlie 
complaint  states  a  contract  upon  which  the  defendant 
held  the  bonds.  The  allegation  that  the  defendant  has 
"fraudulently  and  willfully  sold  and  misapplied" 
them,  is  merely  an  allegation  of  the  breach  of  that  con- 
tract, and  can,  in  no  way,  be  made  to  sustain  an  action 
for  conversion.  {Austin  v.  Rawdon^  44  N.  T,  63.) 
Whatever  action  the  refusal  of  the  defendant  to  deliver 
the  bonds  may  subject  him  to,  it  does  not  subject  him 
to  this  action.  For  what  purpose  the  defendant  held 
the  bonds,  does  not  appear.  The  payment  of  two  per 
cent  shows,  however,  that  he  was  to  use  them.  It  was, 
then,  substantially  a  sale  of  the  bonds,  in  order  that  a 
loan  of  money  might  be  made,  and  the  title  to  the  bonds 
vested  in  the  borrower.  {DyJcers  v.  Allen,  7  HiU,  497, 
499,  per  Walworth,  Ch.  See  also  on  this  point,  2  Pars. 
on  Cont.  119,  Bth  ed. ;  Hurd  v.  West,  7  Cowen,  762 ; 
Edw,  on  Bailm.  137,  204 ;  Requa  v.  Guggenheim, 
3  Lans,  21.)    The  fact  that  interest  was  to  be  paid 
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makes  the  transaction  a  loan.  "The  terms  *  interest' 
and  'forbearance '  cafinot  be  predicated  of  any  other 
than  a  loan  of  money,  actual  or  presumed.  Interest  is 
defined  to  be  a  certain  profit  for  the  use  of  the  loan.'' 
{The  Dry  Dock  Bank  v.  The  ATnerican  Life  Ins.  and 
Triist  Oo.^  3  N.  T.  355.  Dziboisv,  Thompson^  25  How. 
Pr.  418.  2  EUiok.  Com.  454,  et  seq.)  The  right  to  a 
ten  days'  notice  also  indicates  a  loan  with  the  right  to 
use  the  bonds.  This  view  is  further  established  by  the 
terms  of  the  agreement  itself.  A  refusal  to  deliver  the 
bonds  upon  ten  days'  notice,  amounts  to  a  breach  of  the 
agreement  only,  nothing  else.  Expressio  uniuB  est  ex- 
dusio  aUerius.  {Austin  v.  Rawdon^  supra.)  Facts, 
must  appear,  to  sustain  the  order  of  arrest.  Such  facts 
are  not  contained  in  the  agreement,  and  outside  of  the 
agreement  no  fact  is  stated.  "Fiduciary  capacity," 
"agent,"  "broker,"  which,  it  is  to  be  observed,  appear 
in  the  complaint,  and  not  in  S.  W.  Palmer's  affidavit, 
are  not  facts,  but  legal  inferences.  {Pindar  v.  Blacky 
4  How.  95.  Frost  v.  WiUard^  9  Barb.  440.  Vander- 
pool  V.  Kissam,  4  Sandf.  715.  Elwood  v.  Gardner^  10 
Abb.  N.  S.y  238,  and  note.) 

III.  But  the  allegation  of  fiduciary  capacity  in  the 
complaint  does  not  authorize  an  arrest,  nor  change  the 
action  from  one  ex  contracto  to  one  ex  delictu.  { Wood 
V.  Henry ^  40  N.  T.  124.  Oonaughty  v.  Nichols^  42 
id.  83.)  ' 

IV.  The  allegation  of  conversion  is  not  material,  inas- 
much as  in  this  action  it  is  not  traversable.  It  need  not 
be  proved  on  the  trial,  nor  can  it  be  disproved  by  the 
defendant    {Wood  v.  Henry ^  supra.) 

V.  If  the  order  is  not  vacated,  though  on  the  trial  the 
plaintiff  may  recover  on  the  contract  only,  he  will  still 
have  the  arrest,  and  the  defendant  cannot  escape  it, 
though  no  cause  for  it  be  shown.  {Austin  v.  Rawdon^ 
supra.) 


282 


CASES  IN  THE  SUPREME  COURT. 


Palmer  v.  Hossey. 


0.  M.  SpeiTj  for  the  respondent. 

1.  This  is  not  an  uction  arising  on  contract ;  the  con- 
tract being  only  inducement  to  the  action ;  while  the 
grayamen  of  the  complaint  is  the  conversion  of  the 
bonds,  by  the  defendant.  {Bidder  v.  Whittock^  12 
How.  208.) 

n.  The  allowance  of  two  per  cent  interest  per  annum 
on  the  par  value  of  the  bonds  is  not  usurious.  There  is 
no  corrupt  and  usurious  agreement  to  pay  more  than 
seven  per  cent  per  annum  for  the  use,  loan,  and  forbear- 
ance of  money.  A  loan  of  goods  is  not  within  the  stat- 
ute, whatever  may  be  reserved  for  their  use,  nor  of 
stock  or  grain  to  be  returned  in  kind.  They  all  pro- 
ceed on  the  doctrine,  that  the  value  of  everything  which 
can  be  the  subject  of  a  loan,  except  money,  is  subject 
to  fluctuation.  {Ord  on  Usury ^  26.  The  Dry  Dock 
Bank  v.  The  American  Life  and  Trust  Go,  ^  3iVl  T,  355, 
Oardmer^  J.  Comyn  on  Usury y  21.  Bull  v.  Bice^  1  Seld-, 
816.  Spencer  v.  Tilden^  6  Cowen^  144.  Id.  149.)  So 
any  one  may  lawfully  take  more  than  legal  interest  for 
the  use  of  his  credit.  {Leavitt  v.  DeLauny^  4  N,  Y. 
363.    More  v.  Howland^  4  DeniOy  268.) 

III.  The  affidavit  alone  is  sufficient  to  warrant  the 
order  of  arrest.  A  copy  of  the  agreement  is  annexed  to 
it.  It  alleges  it  was  signed  and  delivered  by  the  defen- 
dant to  the  plaintiff ;  that  the  bonds  were  delivered  to 
the  defendant  on  the  terms  named  in  the  agreement ; 
that  a  demand  was  made  to  deliver  up  the  bonds  in  ten 
days;  that  the  defendant  refused,  and  admitted  that 
he  had  disposed  of  them ;  that  from  the  knowledge  ob- 
tained by  the  affiant  of  the  business  relations  between 
the  parties  the  defendant  had  no  authority  to  dispose 
of  the  bonds. 

IV.  The  Superior  Court,  and  this  court,  have  decided 
that  the  complaint,  sworn  to,  may  be  considered  an  affi- 
davit ;  and  if  the  complaint  and  affidavit  together  are 
sufficient  to  warrant  the  order,  although  the  affidavit 
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alone  would  not  be  sufficient,  the  order  will  be  sus- 
tained. {Brady  v.  BisseU^  1  Ahb.  76,  Hoffinan^  J".,  and 
Turner  t.  Thxym/pson^  2  id.  444,  Dames ^  J.)  These 
cases  have  not  been  overruled.  The  order  of  arrest  was 
granted  on  the  complaint,  agreement  and  affidavit  be- 
fore the  judge  at  the  time. 

By  the  Courts  Ingraham,  P.  J.  We  think  the  re- 
ceipt in  this  case  made  it  the  duty  of  the  defendant  to 
return  the  same  bonds  received  by  him,  on  ten  days'  no- 
tice. Admitting  that  he  had  a  right  to  use  the  bonds 
for  his  own  purposes,  that  right  was  subordinate  to  the 
obligation  which  he  assumed,  to  return  the  same  bonds, 
to  collect  the  coupons  on  them,  and  repay  the  proceeds 
to  the  plaintiff.  He  was  bound  to  protect  the  bonds, 
and  to  return  them  on  demand.  His  refusal  to  do  so, 
was  a  conversion,  for  which  the  defendant  is  liable. 

The  cases  referred  to,  as  to  loans  of  stock,  are  inappli- 
cable, as  they  were  a  mere  borrowing  of  stock  which 
was  not  to  be  returned  in  specie. 

Order  affirmed. 

[FauiT  Dkpaetmevt  Genbkal  Tebm,  at  New  York,  May  6,  1878.    Ingraham, 
Brady  and  Davis,  Justices.] 


•  •  • 


In  the  matter  of  the  petition  of  Addison  Smith  and 

others  to  vacate  assessments. 

It  $eem8  that  under  section  20,  chapter  137,  of  the  laws  of  1870,  which  provides 
that  no  resolution  or  ordinance  of  the  common  council  of  the  city  of  New  York, 
leyying  an  assessment,  sliall  be  voted  upon,  in  either  board,  until  after  noUce 
shall  have  been  published  three  days,  such  publication  need  not  be  in  all  the 
diuly  and  weekly  papers  provided  for  by  the  act  of  1870,  chapter  888 ;  but 
some  publication  must  be  made  for  three  days. 

Oonce^ng,  however,  that  the  statute  requires  a  publication  in  seven  daily  and 
six  weekly  papers,  and  that  the  clerk  has  no  discretion  to  lessen  the  number, 


284        CASES  IN  THE  SUPREME  COURT. 

In  the  Matter  of  Smith. 

then  it  would  be  obligatory  on  persons  applying  to  vacate  an  asseasment^  to 
show  that  snch  publication  was  not  made. 

The  acts  of  185Y  and  1868  were  repealed  by  the  act  of  1870,  chapter  888.  providing 
for  the  designation  by  the  mayor  and  comptroller,  of  seven  daily  and  aiz 
weekly  newspapers,  in  which  all  ordinances  involving  assessments  should  be 
published,  and  no  obligation  to  publish  in  papers  designated  under  the  latter 
acts  remained.  They  ceased  to  be  laws,  and  nothing  wto  left  but  a  direction 
to  publish  in  papers  to  bo  designated  by  the  mayor  and  comptroller. 

Under  all  the  laws,  the  provision  for  designating  papers  was  merely  directory ; 
and  while  the  neglect  to  discharge  a  duty,  in  obedience  to  law,  exposed  those 
charged  with  the  duty  to  punishment,  yet  it  did  not  render  the  proceedings 
of  the  common  council,  on  that  account,  void  for  want  of  publication. 

APPEAL  from  an  order  made  at  a  Special  Term, 
vacating  an  assessment. 

By  the  Courts  Ingraham,  P.  J.  The  provisions  of  the 
act  of  1867,  chapter  446,  which  required  the  publication  of 
all  ordinances  involving  assessments  to  be  published  at 
least  two  days  in  all  the  papers  employed  by  the  cor- 
poration, was  modified  by  the  act  of  1870,  chapter  383, 
which  provided  for  the  designation  of  seven  daily  and 
six  weekly  newspapers,  in  which  proceedings  should 
be  published ;  and  that  act  also  provided  that  such  pro- 
ceedings shall  be  published  in  not  more  than  seven 
daily  and  six  weekly  papers.  This  modification  renders 
it  unnecessary  to  publish  proceedings  in  all  the  papers 
selected  for  that  purpose,  if  they  exceed  the  above 
number. 

The  20th  section  of  chapter  137  of  laws  of  1870  provides 
that  no  resolution  or  ordinance  levying  an  assessment 
shall  be  voted  upon,  in  either  board,  until  after  notice 
shall  have  been  published  three  days. 

We  are  inclined  to  the  opinion*  that  this  publication 
need  not  be  in  all  the  daily  and  weekly  papers  provided 
for  by  the  act  of  1870,  chapter  383,  but  that  some  pub- 
lication must  be  made  for  three  days.  Conceding, 
however,  that  the  statute  requires  a  publication  in  seven 
daily  and  six  weekly  papers,  and  that  the  clerks  liad 
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no  discretion  to  lessen  the  number,  then  it  would  be 
obligatory  on  the  petitioners  to  show  that  such  publica- 
tion was  not  made.  This  they  claim  to  have  done  by 
proof  that  the  same  was  not  published  in  the  Leader. 

The  Leader  was  one  of  the  papers  designated  under 
the  act  of  1868.  No  papers  were  designated  under  the 
acts  of  1870  prior  to  the  passage  of  this  ordinance. 

The  acts  of  1867  and  1868  were  repealed  by  the  act  of 
1870.  No  obligation  remained  to  publish  in  papers 
designated  under  those  acts.  They  had  ceased  to  be 
laws,  and  nothing  remained  but  a  direction  to  publish 
in  papers  to  be  designated  by  the  mayor  and  comptroller. 
This  had  not  been  done  by  those  officers  when  this  ordi- 
nance was  passed. 

I  am  not  willing  to  admit  that  either  of  these  officers, 
by  refusing  or  neglecting  to  discharge  the  duty  im- 
posed by  the  statute,  could  thereby  suspend  all  the 
business  of  the  common  council.  On  the  contrary,  un- 
til such  designation  is  made,  it  was  impossible  to  com- 
ply with  that  provision  which  directed  the  publication. 
Such  provisions  as  to  the  mayor  and  comptroller  were 
only  directory.  If  not  complied  with,  there  was  no  ob- 
ligation to  publish,  and  until  the  papers  were  desig- 
nated, the  clerk  was  not  required  so  to  do. 

The  petitioner  in  this  case  rests  upon  proof  that  no 
designation  was  made  under  the  act  of  1870,  and  no 
publication  was  made  in  the  Leader  which  was  desig- 
nated under  the  act  of  1868.  This  evidence  was  not 
enough.  The  Leader  clearly  was  a  paper  in  which  there 
was  no  obligation  to  publish.  The  act  under  which  it 
had  been  designated  was  repealed.  To  what  extent  the 
publication  was  made^s  not  shown.  Nor  was  it  neces- 
sary to  the  validity  of  the  proceedings  that  any  such 
publication  should  be  shown,  until  proof  of  such  desig- 
nation was  made. 

The  case  of  Adriance  v.  McCaffertyy  (2  Roh.  163,)  is 
relied  on  as  holding  a  contrary  doctrine.    If  that  case 
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can  be  sustained  to  the  extent  to  whicli  it  goes,  the  fsucts 
relied  on  there  are  different  from  the  present  one.  There 
the  power  to  designate  was  vested  in  the  common  counr 
cil,  and  they  could  have  discharged  that  duty  at  any 
time.  Their  neglect  to  do  so  was  a  willful  disregard  of 
duty,  of  which  they  could  not  avail  themselves  to  ex- 
cuse their  advertising. 

I  am,  however,  inclined  to  the  opinion  that  under  all 
the  laws,  the  provision  for  designating  papers  was  merely 
directory,  and  while  the  neglect  to  discharge  a  duty  in 
obedience  to  law  exposed  those  charged  with  the  duty 
to  punishment,  yet  that  it  did  not  render  the  proceedings 
of  the  common  council,  on  that  account,  void  for  want  of 
publication. 

The  order  appealed  from  (Should  be  reversed. 

[F1S8T  Depabthknt,  General  Term,  at  New  York,  January  6,  18Y8.    Ingra- 
ham,  Brady  and  Learned,  Justices.] 
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Barnard  and  others  vs.  Campbell,  and  others. 


When  the  owner  of  personal  property  makes  an  unconditional  deliyery  to  his 
vendee,  with  the  intent  to  transfer  the  title,  a  ntbeequent  bona  fide  pnrdiaser 
from  such  vendee  acquires  a  valid  title,  although  the  owner  was  induced  to 
sell  by  the  fraud  of  his  vendee ;  and  it  is  only  aper  actual  delivery  to  the 
fraudulent  vendee,  that  a  bona  fide  purchaser  could  rely  upon  the  apparent 
ownership  which  the  possession  of  the  fraudulent  vendee  indicates,  and 
thereby  get  a  good  title  from  him. 

It  is  only  upon  the  principle  that  the  rightful  owner  of  property  is  estopped 
from  asserting  his  right  when  his  act  of  conferring  upon  his  vend^  the  pos- 
session has  led  to  the  pajrment  by  an  innocent  purchaser,  that  a  hona,  fide 
purchaser  can  be  protected.  The  doctrine  has  never  been  so  far  extended  as 
to  protect  a  purchaser  when  advancing  the  consideration  to  some  one  who 
did  not,  at  the  time,  hold  the  property,  or  the  indicia  of  its  title. 

A  purchase  of  goods  with  a  design  not  to  pay  for  them  is  such  a  fraud  as  will 
avoid  the  sale. 

When  a  sale  is  procured  by  fraud,  no  title  passes  to  the  vendee,  but  the  vendor 
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still  retains  the  legal  right  in  the  goods,  and  may  reclaim  them  from  the 
frandolent  vendee. 

The  general  role  is,  that  a  person  from  whom  chattels  have  been  obtained  by 
fraud  may  follow  them,  and  reclaim  them  from  any  one  not  being  a  bona  fide 
pnrchaser  for  valac.  _ 

From  the  19th  to  the  24th  of  Augnst,  1863,  1,800  bags  of  linseed  were  held  in 
storage  for  the  plaintifis  by  L.  at  Boston.  J.  <fc  Co.  being  on  the  eve  of  in- 
solvency, and  with  the  intent  not  to  pay  for  it,  bought  the  linseed  of  the 
plaintiffs,  for  |8  per  bushel.  On  the  2l8t  of  August  they  accepted  an  offer 
of  $2.70  per  bushel  for  the  linseed  from  the  defendants,  who  on  that  day  sent 
their  notes  to  J.  <&  Co.  in  payment.  On  the  24th  of  the  same  month,  the 
pUuntiffs  gave  J.  A  Co.  an  order  on  L.  for  the  delivery  of  the  seed,  by  means 
of  which  it  W49  procured,  and  on  the  26th  of  August  was  shipped  to  the  de- 
fendants, at  Brooklyn.  The  notes  of  the  defendants  were  received  by  J.  <fc 
Co.  August  22d,  and  on  the  same  day  pledged  by  them  with  B.  &  Co.  as 
collateral  security  for  a  loan.  They  were  paid  at  maturity.  On  the  27th  of 
August,  J.  <&  Co.  failed. 

Seid  1.  That  conceding  that  the  defendants  were  ignorant  of  any  intended 
fraud  on  the  part  of  J.  (fc  Co.  and  that  they  were  honest  dealers,  in  the  whole 
transaction,  they  did  not  part  with  their  notes  on  the  credit  of  the  posses- 
sion or  delivery  of  the  linseed,  .that  being  in  the  storehouse  of  L.  at  the  time, 
and  J.  A  Co.  having  then  no  possession  of  it,  nor  any  indicia  of  title,  nor  any 
rig^t  or  claim  to  it.  It  was  then  the  property  of  the  plaiAtms,  who  had  not 
entrusted  the  possession  or  apparent  ownership  of  the  property  to  J.  A  Co., 
or  put  it  in  their  power  to  deceive  any  innocent  pnrchaser,  prior  to  the  24th 
of  August ;  and  previous  to  that  time  the  notes  of  the  defendants  had  been 
-voluntarily  sent  to  J.  <fc  Co.,  and  they  had  pledged  them  to  B.  ^  Co. 

2l  That  the  conduct  of  J.  (fc  Co.,  both  before  and  after  the  delivery  of  the  prop- 
erty, iully  evinced  their  fraudulent  intent,  and  they  got  no  title  to  the  lin- 
seed, as  against  the  plaintiffs. 

8.  That  the  plaintii&  could  have  reclaimed  the  goods  from  J.'^^Ak). 

4.  That  the  defendants,  not  being  bona  fide  purchasers  for  value  paid  on  the 
credit  of  the  possession  or  delivery  of  the  property,  Uiey  conld  not  resist  the 
claim  of  the  plfdntiffs  as  its  true  owners. 

APPEAL,  by  the  plaintiflEs,  from  a  judgment  entered 
upon  the  verdict  of  a  jury. 
The  action  was  in  the  nature  of  replevin,  to  try  the 
title  to  1,870  bags  of  linseed. 

The  jury  found  a  verdict  for  the  defendants,  and 
assessed  the  value  of  the  property  in  controversy  at 
$12,624.12. 
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Pierrepont  &  Stardey,,  if  or  the  appellants. 

Fullerton  &  Dunning^  for  the  respondents. 

By  the  Cowrt^  Pancheb,  J.  There  can  be  no  doubt, 
on  the  evidence,  that  the  purchase  of  the  linseed  by 
JeflFries  &  Co.  was  fraudulent.  The  sale  was  void  as  to 
them,  and  the  plaintiffs  could  reclaim  from  them  the 
property.  In  either  case,  whether  the  sale  was  condi- 
tional for  cash  on  delivery,  or  upon  a  credit  of  ten  days, 
it  sufficiently  appears  by  the  evidence  that  JeflWes  &  Co. 
made  the  purchase  on  the  eve  of  insolvency  and  with  an 
intent  not  to  pay  for  the  linseed.  Their  conduct,  both 
before  and  after  the  delivery  of  the  property,  fully 
evinces  their  fraudulent  intent.  It  is,  therefore,  clear, 
they  got  no  title  to  the  linseed  as  against  the  plaintiffs. 
They  agreed  to  give  $3  per  bushel,  and  on  the  same  day, 
they  sold  the  linseed  at  $2.70  per  bushel ;  and  this  &ct) 
with  the  testimony  relating  to  the  pledge  of  the  defen- 
dants' notes,  and  to  the  insolvency  of  Jeffries  &  Co., 
shows  the  fraudulent  intent.  It  has  been  held  that  a  \ 
purchase  of  goods  with  a  design  not  to  pay  for  them,  ,is 
such  a  fraud  as  will  avoid  the  sale.  {King  v.  PhiUipSy 
8  Bosw.  603.  Ash  v.  Putnam^  1  Hill,  302.  Bristol  v. 
WilsTnorej  1  Barn.  &  Cress.  514.)  It  is,  also,  well  set- 
\  tied  that  when  a  sale  is  procured  by  fraud,  no  title 
passes  to  the  vendee,  but  the  vendor  stUl  retains  the 
legal  right  in  the  goods,  and  may  reclaim  them  from  the 
fraudulent  vendee.  {Root  v.  French,  13  Wend.  670. 
Hunter  v.  Hudson  River  Iron  and  Mach.  Co.,  20  Barh. 
493.  Williams  v.  Birch,  6  Bosw.  299.)  It  cannot  be 
successfully  disputed  on  the  facts  of  this  case,  that  the 
plaintiffs  had  the  right  to  reclaim  the  linseed  from  Jef- 
fries &  Co. 

The  important  question  in  the  case  is,  whether  the 
plaintiffs  can  reclaim  the  goods  from  the  defendants! 
This  question   must   be  determined  by  the   inquiry, 
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\  whether  or  not  the  defendants,  at  the  time  they  received 
the  linseed  or  title  to  it,  were  honest  purchasers,  and  at 
the  time  paid  a  good  consideration  for  it  ?  Unless  they 
were  bona  fide  purchasers  for  value„paid  on  the  credit . 
o|  the  property,  they  cannot  resist  the  claim  of  the  plain- 
tiffs  as  its  true  owners.  The  general  rule  has  %een  fre- 
quently stated,  that  a  person  from  whom  chattels  have 
been  obtained  by  fraud,  may  follow  them  and  reclaim 
them  from  any  one  not  being  a  bonqjide  purchaser  for 
value.  {Caldwell  v.  Bartlett^  3  Duer^  341.  Beavers  v. 
Lane^  6  id.  232.)  In  Root  v.  French,  (13  Wefnd.  670,) 
it  is  said  that  a  person  who  has  no  title  to  property  can 
convey  none ;  but  that  a  third  person  may  acquire  a 
good  title  from  a  fraudulent  vendee,  by  giving  him 
value  for  the  property,  or  incurring  some  responsibility 
upon  the  credit  of  it,  without  notice  of  the  fraud.  In 
such  a  case,  the  superior  equity  of  the  honest  purchaser 
is  allowed  to  overcome  the  legal  right  of  the  owner  ;  and 
it  is  said  to  be  the  single  instance  in  which  our  law  di- 
vests the  title  to  property  without  the  owner's  con- 
sent or  default.  '  {Mowrey  v.  Walsh,  8  Cowen,  238. 
Hoffman  v.  Carow,  22  Wend.  318.  Ash  v.  Putnam, 
IHiU,  307.) 

It  appears  that  the  1,370  bags  of  linseed,  for  which 
this  action  is  brought,  were  part  of  the  cargo  of  the  ship 
Resolute,  from  Calcutta  ;  that  from  the  19th  to  the  24th 
day  of  August,  1863,  the  linseed  was  held  in  storage  for 
the  plaintiffs,  by  A.  C.  Lombard,  in  his  warehouse  on 
East  Boston  wharf ;  and  that  on  the  24th  day  of  August, 
1863,  the  plaintiffs  gave  to  Jeffries  &  Co.  a  written  order 
on  Lombard  for  the  delivery  of  the  seed,  by  means  of 
which  it  was  procured ;  and  on  the  25th  day  of  August, 
1863,  it  was  shipped,  on  board  of  the  schooner  Reindeer, 
to  the  defendants,  to  be  delivered  at  the  foot  of  Wash- 
ington street,  Brooklyn.  The  plaintiffs,  therefore,  did 
not  part  with  the  property  until  the  24th  of  August. 
Vol.  LXV,  19 
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The  bill  of  lading  was  dated  the  25th,  and  was  first  seen 
by  the  defendants  on  the  26th  of  the  same  month. 

On  the  21  st  of  August,  Jeffries  &  Co.  wrote  to  the  de- 
fendants stating,  in  substance,  that  they  had  closed  for 
the  1,800  bags  of  seed  at  $2.70,  and  had  a  schooner 
for  it,  and  stating,  also,  they  had  telegraphed  the  defen- 
dants, asking  them  to  send  their  notes,  as  they  could 
place  them.  Thayer,  one  of  the  defendants,  testifies 
that  the  telegram  referred  to  in  that  letter  was  received 
by  the  defendants,  and  that  they  sent  the  notes  to  pay 
for  the  seed.  The  defendants,  under  date  of  August 
21,  1863,  wrote  to  Jeffries  &  Co.,  in  which,  among 
other  things,  they  say :  "  Enclosed  herein  we  hand  you 
our  notes  at  90  days,  Aug.  21,  1863,  for  $8,125,  and 
$8,123,  estimated  value  of  the  1,800  bags  linseed  pur- 
chased to-day  of  you,  say  $16,000,  cash,  and  interest 
$248,  as  requested  in  your  telegram.  Ship  the  seed  as 
early  as  you  can,  for  we  are  nearly  out  of  Calcutta  oU.'* 
The  notes  were  received  by  Jeffries  on  the  22d  of  Au- 
gust, and,  on  the  same  day,  they  pledged  them  with 
Blake  Brothers  &  Co.  as  collateral  for  a  loan.  Jeffries 
&  Co.  failed  on  the  27th  of  August,  1863.  The  notes  of 
the  defendants  were  paid  at  maturity. 
/  Now,  conceding  that  the  defendants  were  ignorant  of 
any  intended  fraud  of  Jeffries  &  Co.,  and  that  they  were 
honest  dealers  in  the  whole  transaction,  the  question 
recurs,  did  they  part  with  their  notes  on  the  credit  of 
the  possession  or  delivery  oJE  the  linseed  ?  Clearly  not 
The  linseed  was  in  the  storehouse  of  Lombard  at  the 
time,  and  Jeffries  &  Co.  had  then  no  possession  of  it,  nor 
any  indicia  of  title  to  it^  nor  any  right  or  claim  to  it. 
It  was  then  the  property  of  the  plaintiffs,  and  they  had 
not  entrusted  the  possession  or  apparent  ownership  of 
V    the  property  to  Jeffries  &  Co. 

The  learned  judge  at  the  trial,  chained,  that  "where 
the  vendor,  although  he  has  been  deceived  by  the  buyer, 
has  voluntarily  parted  with  the  possession,  with  the  in- 
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tention  at  the  time  of  parting  with  the  title,  and  thereby 
clothing  the  buyer  with  the  evidences  of  ownership,  and 
then  the  buyers  had  subsequently  sold  the  same  prop- 
erty to  a  second  buyer,  who  has  bought  the  property 
honestly,  in  good  faith  and  for  a  valuable  consideration, 
of  him,  without  any  notice  or  knowledge  of  the  manner 
in  which  he  got  it ;  that  last  buyer  will  hold  the  prop- 
erty, even  as  against  the  first  vendor.  The  principle  is 
founded  upon  this  idea ;  where  one  trusts  a  pdrty  with 
the  possession  and  apparent  ownership  of  property, 
voluntarily  parting  with  the  possession  to  him  in  the 
form  of  a  sale,  he  puts  it  into  the  power  of  his  vendee  to 
deceive  an  innocent  purchaser,  and  therefore  he  cannot 
enforce  his  right  to  retake  the  property  against  one 
whom  that  party  has  deceived ;  provided  the  latter  has 
acted  all  the  whUe  in  entire  good  faith,  and  paid  his 
money  for  the  property." 

But  there  was  no  ground  on  the  evidence  in  this  case, 
for  the  application  of  the  rule  thus  stated  by  the  judge. 
As  the  plaintiffs  had  not  trusted  to  Jeffries  &  Co.  the 
possession  or  apparent  ownership  of  the  seed,  and  had  \ 

not  parted  with  the  possession  of  it,  the  plaintiffs  did 
not  put  it  into  the  power  of  Jeffries  &  Co.  to  deceive  any 
mnocent  purchaser,  prior  to  the  24th  day  of  August ; 
and,  before  that  time,  the  notes  of  the  defendants  had 
been  voluntarily  sent  by  them  to  Jeffries  &  Co.,  and 
they  had  pledged  them  to  Blake  &  Co.  Had  the  pos- 
session of  the  linseed  been  acquired  by  Jeffries  &  Co. , 
even  though  by  a  fraudulent  purchase,  and  by  means 
of  such  possession  he  was  enabled  to  deliver  the  seed  to 
the  defendants,  who  parted  with  their  notes  on  the  faith 
of  the  supposed  title  to  the  seed  which  its  delivery  to 
them  at  the  time  conferred,  the  case  would  have  been 
different  But  here,  the  plain  fact  is,  the  notes  were 
sent  by  the  defendants  to  Jeffries  &  Co.,  on  their  faith 
in  the  representations  of  Jeffries  &  Co.  as  to  the  pur- 
chase, and  not  on  any  faith  in  the  actual  possession  or 
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delivery  of  the  seed.  The  principle  of  law  is  this  ;  that 
when  the  owner  of  personal  property  makes  an  uncon- 
ditional delivery  to  his  vendee,  witli  the  intent  to  trans- 
fer the  title,  a  stcbsegicent  bona  fide  purchaser  from  such 
vendee  acquires  a  valid  title,  although  the  owner  was 
induced  to  sell  by  the  fraud  of  his  vendee  ;  and  it  is  only 
after  actual  delivery  to  the  fraudulent  vendee,  that  a 
bona  fide  purchaser  could  rely  upon  the  apparent  own- 
ership which  the  possession  of  the  fraudulent  vendee 
indicates,  and  thereby  get  a  good  title  from  him.  {Smith 
V.  LyneSj  5.JV.  T.  46.    Beavers  v.  LaTiCy  6  Duer^  232.) 

It  was  said,  on  the  argument,  for  the  defendants,  that 
they  supposed  Jeffries  &  Co.  had  the  possession  of  the 
seed,  and  that  they  sent  their  notes,  not  to  create  a  debt, 
but  to  make  a  purchase  of  the  seed  ;  all  whixjh  is  true. 
But  how  could  the  defendants  be  deceived  by  the  pos- 
session or  apparent  ownership  of  Jeffries  &  Co.  when 
they  had  no  possession  or  apparent  ownership  ?  It  is 
only  upon  the  principle  that  the  rightful  owner  is  estop- 
ped from  asserting  his  right  when  his  act  of  conferring 
upon  his  vendee  the  possession  has  led  to  the  payment 
by  an  innocent  purchaser,  that  a  bona  fide  purchaser 
can  be  protected.  The  doctrine  has  never  been  so  far 
extended  as  to  protect  a  purchaser  when  advancing  the 
consideration  to  some  one  who  did  not  at  the  time  hold 
the  property,  or  the  indicia  of  its  title.  {HoWrooJc  v. 
Vose^  6  Bosw.  104,  111.)  In  this  case  of  HoThrook  v. 
Vb*e,  it  was  held  that  where  advances  were  made  on  a 
promise  to  procure  and  deliver  bills  of  lading,  the  ad- 
vances were  not  made  on  the  faith  of  the  bills. 

There  was  an  exception  to  that  part  of  the  charge 
which  states  that  the  defendants  stand  in  the  light  of 
bcma  fide  purchasers  for  value.  The  judge  had  charged 
thus  :  *'I  have  already  said  (in  the  course  of  the  re- 
marks I  made  to  the  counsel  on  a  motion  to  direct  a 
verdict)  that  the  defendants  in  this  case,  in  my  judg- 
ment, stand  in  a  position,  upon  the  evidence  in  the  case. 
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of  bona  fide  purchasers  for  value."  We  think  this  was 
erroneous,  and  that  the  judgment  should  be  reversed 
and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

(FotsT  Dkpartkkit,  Gene&al  Teem,  at  I^ew  York^Janoary  6, 1878.   Ingres 
and  Fcmcker,  Justices.] 


Horace  W.  Carpentier  and  others  ^s.  Charles  Min- 
TURN  and  The  Contra  Costa  Steam  Navigation 

COKPANY. 

A  Yoluntary  and  general  appearance,  in  an  action,  not  only  g^ves  jurisdiction 
of  the  parties,  but  cures  any  irregularity  in  the  service  of  process. 

When  a  foreign  corporation  is  sued  here  for  a  cause  of  action  wMch  has  arisen 
in  this  State,  and  its  officers  or  attorney  desire  to  have  the  benefit  of  section 
427  of  the  Code,  the  objection,  to  the  jurisdiction  must  be  made  in  proper 
time.  It  is  too  late  to  raise  the  objection  after  an  unqualified  appearance  in 
the  action. 

Sufficient  is  shown  to  sustain  the  action  when  it  appears  that  the  court  has 
general  jurisdiction  of  the  subject  matter,  and  the  parties  have  voluntarily 
submitted  to  the  jurisdiction  of  the  court. 

The  board  of  trustees  of  Oakland,  California,  granted  to  the  plaintiffs  the  ex- 
clusive privilege  of  running  a  ferry  between  that  place  and  San  Francisco. 
The  plaintiff,  in  consideration  of  a  certain  percentage  of  the  receipts  from 
the  ferry,  assigned  and  transferred  to  the  defendants  such  rights  as  they  had 
under  the  ordinance  and  grant  of  the  trustees  of  Oakland;  not  covenanting 
that  the  privileges  and  rights  of  ferriage  so  assigned  were  "  exclusive.*'  In 
an  action  for  an  accounting  by  the  defendants  as  to  the  receipts  from  the 
ferry,  and  for  payment  of  the  plaintiff*  share ;  it  was  Kdd  that  in  the  absence 
of  any  covenant  on  the  part  of  the  plaintiffs  that  the  ferry  privilege  was 
exclusive,  it  was  not  competent  for  the  defendants  to  all^e,  as  a  counter- 
claim or  defence^  that  the  town  of  Oakland  had  nut  the  power  to  confer  the 
exclusive  right  of  ferriage,  and  that  thereby  the  defendants  had  sustained 
damages. 

That  the  plaintiflfs  could  not,  on  tliat  account,  be  held  responsible  for  the  loae  or 
gain  of  the  contract ;  the  defendants  not  having  rescinded  the  contract,  nor 
offered  to  restore  what  they  had  acquired  under  it. 

Hddy  alsOf  that  if  the  trustees  of  Oakland  had  no  legal  right  to  establish  or 
grant  the  exclusive  privilege  of  a  ferrj',  it  was  a  mistake  of  hw  •  and  that  both 
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parties  having  acted  under  the  mistake,  no  claim  for  damages  could  arise  oat 
of  Bach  mistake ;  nor  was  it  a  defence  to  the  plaintiffs'  whole  cause  of  action. 
Held,  further f  that  no  warranty  could  be  predicated  on  the  contract  becaoiSe  of 
a  mistake  of  law. 

APPEAL  by  the  plaintiffs  from  a  judgment  entered 
at  a  Special  Term,  on  demurrer  to  the  defendants' 
answer. 

A,*  H.  Macdonough,  J.  S.  Carpentier  and  John  K, 
Porter^  for  the  appellants. 

S.  P.  Ndsh^  E.  J.  Beach  and  Chas.  N.  Blacky  for  the 
respondents. 

By  the  Courts  Pancher,  J.  The  sixth  section  of  arti- 
cle 6  of  the  constitution  of  this  State  provides,  that 
"there  shall  be  the  existing  Supreme  Court,  with  gene- 
ral jurisdiction  in  law  and  equity,  subject  to  such  ap- 
pellate jurisdiction  of  the  Court  of  Appeals  as  now  is, 
or  may  be,  prescribed  by  law."  No  question  can  be 
made  that  the  Supreme  Court  has  jurisdiction  of  the 
subject  matter  of  this  action.  It  has  all  the  jurisdiction 
of  the  former  Supreme  Court  and  of  the  court  of  chan- 
cery. {Laws  of  1847,  ch.  280.  Laws  of  1849,  ch.  30. 
Laws  of  1861,  ch.  163.  OnderdonJc  v.  Mott,  34  Barb. 
112.) 

Independent  of  the  427th  section  of  the  Code  of  Pro- 
cedure, there  is  the  higher  law  of  the  constitution,  which 
confers  on  the  Supreme  Court  jurisdiction  of  the  subject 
matter  in  actions  like  the  one  between  the  parties  to  this 
action.  That  section  of  the  Code  is  not  the  only  source 
of  jurisdiction  in  actions  against  foreign  corporations. 
The  law  of  1849,  chapter  107,  page  142,  provided  that 
certain  suits  might  be  brought  in  the  Supreme  Court, 
and  certain  other  courts,  against  any  corporation  created 
by  or  under  the  laws  of  any  other  State,  government  or 
country,   for  the  recovery  of   any  debt  or  damages, 
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whether  liquidated  or  not,  arising  upon  any  contract 
made,  executed  or  delivered  within  this  State,  or  upon 
any  cause  of  action  arising  therein.  It  has  been  held 
that  this  statute  has  not  been  repealed  by  the  Code,  and, 
therefore,  that  the  courts  named  in  the  statute  of  1849 
have  jurisdiction  of  actions,  in  the  specified  cases,  against 
foreign  corporations.  {Jones  v.  Norwich  and  N.  T, 
Trans.  Co,  60  Barb,  193.)  It  has  also -been  held,  that 
where  a  foreign  corporation  has  appeared  in  an  action 
on  contract,  brought  in  the  Supreme  Court,  it  is  subject 
to  the  jurisdiction  of  the  court  to  the  same  extent  as  a 
corporation  created  under  the  laws  of  this  State ;  and 
its  foreign  origin  does  not  prevent  the  bringing  of  an 
action  against  it  {Dart  v.  Farmers'^  Bank  at  Bridge- 
port^ 27  Barb,  337.)  If  a  foreign  corporation  should  be 
sued  here  for  a  cause  of  action  which  has  not  arisen  in 
this  State,  and  its  officers  or  attorney  should  desire  to 
have  the  benefit  of  section  427  of  the  Code,  the  objection 
to  the  jurisdiction  must  be  made  in  proper  time.  It  is 
too  late  to  raise  the  objection  after  an  unqualified  ap- 
pearance in  the  action.  Sufficient  is  shown  to  sustain 
the  action  when  it  appears  that  the  court  has  general 
jurisdiction  of  the  subject  matter,  and  the  parties  have 
voluntarily  submitted  to  the  jurisdiction  of  the  court 
A  voluntary  and  general  appearance  in  an  action,  not 
only  gives  jurisdiction  of  the  parties,  but  cures  any 
irregularity  in  the  service  of  process.  {Allen  v.  Mal- 
colm^ 12  Abb.  Pr,  N,  S.  338,  339.  Mahaney  v.  Penman^ 
4  Duer^  603,  note.  Shields  v.  Thomas^  18  How.  U.  S. 
259.  Watson  v.  The  Cabot  Bank,  5  Sandf,  423,  428. 
Murray  v.   Vanderbilt^  39  Barb.  140.) 

The  foreign  corporation  which  is  one  of  the  defen- 
dants, appeared  generally  and  answered  to  the  merits 
in  this  action ;  and,  therefore,  it  was  too  late  to  make 
the  objection  of  the  want  of  jurisdiction.  The  demurrer, 
therefore,  to  this  defence  should  have  been  sustained. 

The  "sixth"  defence  set  forth  in  the  answer  of  the 
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navigation  company,  is  bad  in  substance.  The  agree- 
ment sued  upon  is  annexed  to  and  made  a  part  of  the 
complaint.  (Schedule  F.)  It  does  not  appear  by  it  that 
the  plaintiffs  covenanted  that  the  * '  privileges  and  rights 
of  ferriage"  assigned  to  the  defendants  were  *' ex- 
clusive;" but  the  plaintiffs  merely  transferred  such 
rights  as  they  had  under  the  ordinance  and  grant  of  the 
trustees  of  Oakland.  If  the  trustees  had  no  legal  right 
to  establish  or  grant  the  exclusive  privilege  of  a  ferry, 
it  was  a  mistake  of  law ;  and  it  seems  that  the  trustees, 
and  both  parties  to  this  action,  have  acted  under  the 
mistake.  But  no  claim  for  damages  can  arise  out  of  a 
mistake  of  law ;  nor  is  it  a  defence  to  the  whole  cause 
of  action  of  the  plaintiffs.  {Curtis  v.  Brooks^  37  Barb. 
476.  SilUman  v.  Wingy  7  HiU,  159.  Sups,  of  Onon- 
daga V.  Briggs^  2  Denio^  40.  Trigg  v.  Lavalle,  15 
Moor^s  Privy  Council  Cases ^  271.  R.  R.  Co.  v.  SoutteTj 
13  Wall.  524.) 

Under  the  agreement  between  the  parties,  the  plaintiffs 
reserved  the  management  and  control  of  the  wharves 
and  wharfage  of  the  city  of  Oakland,  but  they  agreed  to 
assign  and  set  apart  a  suitable  portion  of  their  wharves 
in  said  city,  to  be  devoted  to  the  exclusive  use  of  the 
ferry-boats ;  and  the  plaintiffs  covenanted  to  refund  to 
the  defendants  all  wharfage  and "  dockage  they  should 
collect  on  the  boats  &c.,  used  in  running  the  ferry-boats 
by  the  defendants.  There  were  valuable  privileges  con- 
ferred on  the  defendants  by  tlie  agreement,  and  accord- 
ing to  the  allegations  of  the  complaint,  they  were 
enjoyed  by  the  defendants,  from  October,  1864,  to  1866, 
during  which  time  they  ran  the  ferry,  used  and  occupied 
the  landings  and  supposed  franchise  granted,  according 
to  the  agreement,  and,  by  means  thereof,  realized  bene- 
fits and  receipts  to  an  average  of  $11,000  per  month. 

Now  in  the  absence  of  any  covenant  on  the  part  of  the 
plaintiffs  that  the  ferry  privilege  was  exclusive,  it  is  not 
competent  for  the  defendants  to  allege  as  a  counter- 
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claim  or  defence,  that  the  town  of  Oakland  had  not  the 
power  to  confer  the  exclusive  right  of  ferriage,  and 
thereby  the  defendants  have  sustained  damages.  The 
plainttflfs  cannot,  on  that  account,  be  held  responsible 
for  the  loss  or  gain  of  the  contract.  The  defendants 
liave  never  rescinded  the  contract,  nor  offered  to  restore 
what  they  have  acquired  under  it.  No  warranty  can 
be  predicated  on  the  contract  because  of  a  mistake  of 
law.  Ignorantia  juris  Tion  excusat.  A  recowpmerd  of 
damages  for  an  alleged  breach  of  the  contract,  where 
"benefits  are  received  and  retained,  is  not  permissible. 
{Spragvs  v.  BlaJce^  20  Wend.  61.)  The  party  must 
abide  by  the  contract,  or  rescind  it  in  fofo,  by  returning 
what  has  been  received.  {Milner  v.  Tucker^  1  Car,  & 
P.  15.  Reed  v.  RandaU,  29  N.  Y.  358.)  There  does 
not  appear  to  have  been  any  mistake  of  fact  in  the  case ; 
and  none  is  alleged.  The  parties  misunderstood  a  stat- 
ute of  California,  but  have  no  ground  for  damages  on 
that  account.  Nor  is  there  reason  for  saying  that  a 
mistake  in  regard  to  the  meaning  of  such  a  statute,  is  to 
be  considered  as  a  mistake  of  fact. 

There  was  no  error  in  the  judgment  of  the  Special 
Term  in  granting  to  the  plaintiffs  judgment  on  the  de- 
murrer to  the  seventh  and  eighth  defences  set  forth  in 
the  answer ;  and  the  order  of  the  Special  Term  is,  in  that 
reepect,  affirmed.  But  so  much  of  the  order  of  the  Special 
Term  as  overrules  the plaintiflfs'  demurrers  to  the  "first'' 
and  "sixth"  defences  set  forth  in  the  answer,  should 
be  reversed,  and  judgment  for  the  plaintiflfs,  with  costs 
of  this  appeal,  should  be  granted  thereon. 

Ordered  accordingly. 

[FiBST  Dkpartmsnt,  GiENSBAL  TxRM,  at  New  York,  January  6,  1878.     Ingra- 
ham  and  Faneher^  Justices.] 
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Augustus  W.  Doll  zj^.  William  P.  Earle  and  Mary 
E.  Earle,  executors  &c.  of  Morris  Earle,  deceased. 

A  Tolontary  payment,  made  on  a  claim  of  right,  and  under  no  misapprehension 
or  mistake  of  fact,  cannot  be  recovered  back. 

It  is  well  settled,  in  this  country,  that  where  there  is  no  mistake  of  fact,  a 
voluntary  payment,  though  made  under  a  mistake  of  law,  cannot  be  revoked. 

The  defendants  held  a  mortgage  for  |8,000  and  interest,  executed  September 
27,  1860,  and  payable  in  three  years  from  date,  on  premises  in  tlie  city  of 
New  York.  The  plaintiff  having  become  the  owner  of  the  premises,  he,  on 
the  14th  of  April,  1870,  desired  to  pay  the  mortgage,  in  legal  tender  cur- 
rency, but  the  holders  demanded  gold ;  whereupon  the  parties  entered  into 
a  written  agreement  that  the  sum  of  |986,  being  the  difference  between  the 
value  of  gold  coin  and  legal  tender  currency,  on  the  amount  of  the  mort- 
gage, should  be  deposited  by  the  plaintiff  in  a  trust  company,  in  the  names 
of  the  parties ;  that  it  should  be  forthwith  submitted  to  the  Supreme  Court 
of  Kew  York,  to  determine  the  question  whether  the  mortgage  was  payable 
in  gold  or  paper  currency.  Subsequently  the  parties  agreed  that  the  sub- 
mission to  the  court  should  be  delayed  until  after  the  decision  by  the  Su- 
preme Court  of  the  United  States  of  the  so-called  legal  tender  cases ;  and  in 
case  such  decision  should  amount  to  a  reversal  of  the  decision  in  Hepburn  v. 
Oritwoldf  the  plaintiff  should  be  entitled  to  the  sum  so  deposited.  The 
Supreme  Court  of  the  United  States  followed  Uie  decision  in  Hfpbum  v. 
Gritwoldf  and  on  the  plaintiff's  order  the  deposit  was  ppd  to  the  defendants. 
Afterwards  the  Supreme  Court  of  the  U.  S.  held  that  the  legal  tender  act 
was  constitutional,  and  that  it  applied  to  contracts  made  before,  as  well  as 
after  its  passage.  Meld  that  the  plaintiff  could  not  recover  back  the  money 
thus  paid  to  the  defendants. 

That  as,  at  the  time  the  payment  was  made,  both  the  Supreme  Court  of  the 
United  States,  and  the  Supreme  Court  of  New  York,  had  decided  against  the 
constitutionality  of  the  legal  tender  act  as  it  respects  contracts  made  before 
its  passage,  the  contingency  had  arisen,  on  the  happening  of  which  the  par- 
ties had  agreed  the  money  should  be  paid  over  by  the  trust  company  to  the 
defendants;  and  the  payment  thereof  was  voluntary,  made  on  a  claim  of 
right,  and  under  no  misapprehension  or  mistake  of  fact 

SUBMISSION  of  a  controversy,  by  the  parties,  with- 
out action,  under  the  Code,  (§  372.) 

Richard  S.  Newcomh^  for  the  plaintiflf. 


B,  F.  Lee^  for  the  defendants. 
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By  the  Courts  Pancher,  J.  This  is  a  controversy 
submitted  under  the  Code,  without  action.  The  defen- 
dants held  a  mortgage  for  $8,000  and  interest,  executed 
the  27th  of  September,  1860,  by  Rialdo  Dorman,  on 
premises  in  the  city  of  New  York,  which  was  payable, 
with  interest,  on  the  27th  of  September,  1863.  Doll,  the 
plaintiflF,  became  the  owner  of  the  premises  prior  to  the 
14th  of  April,  1870,  on  which  day  he  desired  to  pay  the 
mortgage  in  legal  tender  currency,  but  the  holders  de- 
manded gold.  On  that  day  the  parties  entered  into  a 
written  agreement,  by  which,  after  proper  recitals,  it 
was  agreed  that  the  sum  of  $985,  being  the  difference 
between  the  value  of  gold  coin  and  legal  tender  currency 
on  the  amount  of  the  mortgage,  should  be  deposited  by 
Doll  in  the  Union  Trust  Company,  in  the  names  of  the 
parties;  that  it  should  be  forthwith  submitted  to  the 
Supreme  Court  of  the  State  of  New  York,  to  determine 
the  question  whether  the  mortgage  was  payable  in  gold 
or  paper  currency;  and  the  agreement  contained  the 
following  provision : 

"If  it  shall  be  finally  judicially  determined  that  the 
same  is  payable  in  gold  coin,  then  said  sum  of  nine 
himdred  and  eighty-five  dollars,  so  deposited  as  afore- 
said, shall  belong  to  the  parties  of  the  first  part,  and  shall 
be  by  them  drawn  from  said  trust  company,  with  aU  the 
interest  accumulated  thereon.  If  it  shaU  be  finally  ju- 
dicially determined  that  the  said  sum  secured  by  said 
bond  and  mortgage,  is  payable  in  said  paper  currency, 
then  said  sum  of  nine  hundred  and  eighty-five  dollars, 
shall  belong  to  the  party  of  the  second  part,  and  shall 
be,  by  him,  drawn  from  said  trust  company,  with  all 
the  interest  accumulated  thereon." 

Thereafter,  the  parties  agreed  that  the  submission  to 
the  Supreme  Court  of  the  State  of  New  York,  should  be 
delayed,  until  after  the  decision  by  the  Supreme  Court 
of  the  United  States  of  the  so-called  legal  tender  cases, 
should  be  rendered ;  and  in  case  such  decision  should 
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amount  to  a  reversal  of  the  then  late  decision  in  Hep- 
bum  V.  Oriswoldj  the  party  of  the  second  part  should 
forthwith  be  entitled  to  the  said  sum  so  deposited  in  the 
trust  company. 

The  Supreme  Court  of  the  United  States  followed  the 
decision  in  Hepburn  v.  Oriswoldy  and,  on  the  25tii  of 
January,  1871,  the  attorneys  of  the  defendants  ad- 
dressed a  letter  to  the  attorney  of  the  plaintiflf,  concern- 
ing the  subject.  Thereupon,  Doll,  the  plaintiflf,  signed 
an  authority  to  the  trust  company  to  pay  the  money  and 
interest  to  the  defendants,  and  the  same  were  accord- 
ingly, on  the  27th  of  January,  1871,  paid  by  the  trust 
company  to  the  defendants. 

Subsequently,  the  Supreme  Court  of  the  United  States 
granted  a  re-argument  in  the  legal  tender  cases,  and 
finally  decided  that  the  legal  tender  act  was  constitu- 
tional ;  holding  that  it  applied  to  contracts  made  before 
its  passage  as  well  as  to  those  made  afterward.  {See  12 
Wall  467.) 

The  principal  question  submitted,  is  whether  the  plain- 
tiff can  now  recover  back  the  money  thus  paid  to  the 
defendants  % 

We  are  of  the  opinion  that  he  cannot.  At  the  time 
the  payment  was  made,  both  the  Supreme  Court  of  the 
United  States  and  the  Supreme  Court  of  the  State  of 
New  York,  had  decided  against  the  constitutionality  of 
the  legal  tender  act  as  it  respects  contracts  made  before 
its  passage.  {Hepburn  v.  Oriswold^  8  Wall.  603.  Cram, 
ea^r.y.  Webb,  Oen.  T.  of  N.  F.,  Nov.  1870.)  The  con- 
tingency had,  therefore,  arisen,  on  the  happening  of 
which  the  parties  had  agreed  the  money  should  be  paid 
over  by  the  trust  company  to  the  defendants.  The  pay- 
ment was  voluntary,  and  made  on  a  claim  of  right,  un- 
der no  misapprehension  or  mistake  of  fact ;  and  money 
paid  under  such  circumstances  cannot  be  recovered 
back.  {N.  Y.  &  Harlem  R.  H.  Co.  v.  Marsh,  12  N.  T. 
308.     Cliaviplin  v.  Lay  tin,  18  Wend.  4(17.    Fleetwood 
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V.  City  of  N.  y.,  2  Sandf.  475.  Clarke  v.  Dutcher^ 
9  Cowen^  674.  Mowatt  v.  Wright^  1  TTeTZ^.  366.  Sjips. 
qf  Onondaga  v.  Briggs^  2  Denio,  26.  Wyman  v.  Farns- 
worth,  3  5ar5.  369.    Forrest  v.  Mayor  <fec.,  13  A&5.  350.) 

The  remarks  of  Chancellor  Kent,  in  iiyoTi  y.  Rich- 
Tnond^  (2  /o7^7i.  C%.  60,)  are  applicable  here.  He  said : 
* '  A  subsequent  decision  of  a  higher  court,  in  a  different 
case,  giving  a  different  exposition  of  a  point  of  law  from 
the  one  declared  and  known,  when  a  settlement  between 
parties  takes  place,  cannot  have  a  retrospective  effect 
and  overturn  such  settlement.  The  courts  do  not  under- 
take to  relieve  parties  of  their  acts  and  deeds  fairly 
done,  on  a  fuU  knowledge  of  facts,  though  under  a  mis- 
take of  the  law.  Every  man  is  to  be  charged,  at  his 
peril,  with  a  knowledge  of  the  law.  There  is  no  other 
principle  which  is  safe  and  practicable  in  the  common 
business  of  mankind.  And  to  permit  a  subsequent  judi- 
cial decision  in  any  one  given  case,  on  a  point  of  law, 
to  open  or  annul  everything  that  has  been  done  in  other 
cases  of  the  like  kind,  for  years  before,  under  a  different 
understanding  of  the  Is^w,  would  lead  to  the  most  mis- 
chievous consequences.  Fortunately  for  the  peace  and 
happiness  of  society,  there  is  no  such  pernicious  prece- 
dent to  be  found."  This  case  was  reversed  on  appeal 
to  the  court  of  errors,  (but  on  grounds  not  affecting  the 
above  doctrine,)  by  a  majority  of  one.  The  reversal 
was  distinctly  put  on  the  ground  that  the  complainant' s 
assent  to  the  settlement  in  question  was  obtained  ''under 
circumstances  of  such  fraud  and  oppression  as  to  ren- 
der the  assent  nugatory  and  void."  {Lyon  v.  Tall- 
madge,  14  John.  512,  515.  See  opinion  of  PecJcham,  J, , 
Jacobs  V.  Morange,  47  N.  Y.  60.  See,  also,  Sturges  v. 
U.  S.,  Devereux,  20;  Morton  v.  Ostrom,  33  Barh.  262, 
and  cases  cited ;  Will,  Eq.  Jur,  68 ;  Storrs  v.  Barker , 
6  John.  Ch.  166 ;  1  Simy's  Eq.  §  120.) 

There  was  no  mistake  either  of  law  or  fact  when  the 
payment  was  made.    All  that  can  be  said  is,  that  by  a 
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reconstruction  of  the  court,  the  introduction  of  new 
judges  occasioned  a  different  decision  ot  a  question  from 
the  decision  of  the  same  question  at  a  former  time.  K  it 
were  conceded  that  the  latter  decision  was  correct,  and 
the  former  decision  was  an  incorrect  exposition  of  the 
law,  still  it  is  well  settled  that  relief  cannot  be  had  for  a 
mistake  of  law,  where  a  voluntary  payment  has  been 
made.  It  has  sometimes  been  said  that  ignorance  of  the 
local  law  of  another  State  or  country,  is  equivalent  to 
ignorance  of  a  fact,  {Havens  v.  Foster^  9  Pick.  112 ; 
Codkerell  v.  Clolmelly^  1  Rus.  &  Myl.  418 ;)  but  there 
was  no  mistake  of  that  character  when  the  payment  in 
this  case  was  made. 

The  doctrine  is  well  settled,  in  this  country,  that  a 
voluntary  payment,  where  there  is  no  mistake  of  fact, 
though  made  under  a  mistake  of  law,  cannot  be  re- 
voked. {Jacobs  V.  Morange^  47  N.  T.  67.  Elliott  v. 
Swartwovi^  10  Peters^  137.  Hurd  v.  Rousmanier,  1  id. 
15.  The  Bank  qf  U.  S.  v.  Daniel,  12  id.  32.  ShotweU 
V.  Murray,  1  John.  Ch.  612.  Sims  v.  Lyle,  4  W^ash. 
C.  a  320.  Chilbert  v.  Gilbert,  9  Barb.  532.  Arthur 
.  V.  Arthur,  10  id.  9,  16.  The  Chesapeake  and  Ohio  Co. 
V.  DuZaney,  4  Circ.  C.  0.  85.) 

There  should  be  judgment  for  the  defendants,  with 
costs. 

[First  Depastmbnt,  Gsneral  Term,  at  New  York,  May  5,  1878.    Ingra- 
ham  and  Fandier,  Justicea.] 
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Fisher  and  others. 

'Where  debtors  give  to  their  creditor,  in  fnll  payment  and  discharge  of  the 
debt,  the  promissory  note  of  third  persons  who  had  previously  failed,  and 
become  Inaolyent,  though  that  fact  was  unknown  to  the  pa/ties,  at  the  time 
of  the  transfer,  the  creditor  may  rescind  the  contract ;  unless  it  appears  that 
he  agreed  to  receive  the  note  in  payment  whether  the  makers  had  failed 
or  not. 

There  is  no  doubt  of  such  a  rule  being  well  settled  law  in  the  case  of  bank 
bills ;  and  the  decision  of  the  Court  of  Appeals  in  JiobertsY.  Fisher^  (48  JV.  T. 
159,)  must  be  regarded  as  applying  the  same  rule  to  promissory  notes. 

TVhere  it  appears,  from  the  whole  evidence,  that  both  parties  were  acting  in 
ignorance  of  the  failure  of  the  makers,  this  gives  the  creditor  the  right  to 
rescind  the  contract,  on  discovery  of  the  mistake. 

Under  such  circumstances,  in  an  action  by  the  creditor,  to  recover  the  amount 
of  the  original  debt,  there  is  no  question  to  be  submitted  to  the  jury ;  and 
there  is  no  error  in  directing  a  verdict  for  the  plaintiff. 

APPEAL  from  a  judgment  entered  upon  the  verdict 
of  a  jury,  on  a  second  trial  of  the  action.  See 
S.  C,  63  Barh.  69,  and  43  N.  T.  159,  whelte  the  facts 
are  fully  stated. 

By  the  Courts  Ingraham,  P.  J.  The  former  judg- 
ment, recovered  in  this  case,  was  reversed  by  the  Court  of 
Appeals  for  the  reason  of  error  in  charging  the  jury  that 
where  a  note  of  a  third  person  was  received  in  payment  for 
a  bill  of  goods,  and  the  maker  had  failed  the  day  before 
the  note  was  delivered,  this  was  of  no  consequence,  in  the 
absence  of  proof  that  the  defendants  had  knowledge  of 
such  insolvency,  at  the  time  of  the  transfer  of  the  note. 
This  the  court  held  to  be  erroneous;  and  also  that 
under  such  circumstances,  the  parties  may  rescind  the 
contract,  unless  it  appears  that  the  vendor  agreed  to 
receive  the  note  in  payment,  whether  the  makers  had 
failed  or  not.     (43  N.  T.  169.) 

There  is  no  doubt  of  such  a  rule  behig  well  settled 
law  in  the  case  of  bank  bills.  {lAghtbody  v.  Ontario 
Bank^  11  Wend.  11,  and  cases  there  cited.    13  id.  101.) 
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And  we  must  consider  this  case  as  applying  the  same 
rule  to  promissory  notes. 

The  evidence  as  to  the  delivery  is  not  materially 
changed  from  what  it  was  on  the  first  trial.  No  proof 
is  given  that  the  plaintiff  agreed  to  receive  the  note  after 
knowledge  of  the  insolvency,  or  to  take  it  whether  the 
makers  had  failed  or  not.  On  the  contrary,  it  is  appa- 
rent, from  the  whole  evidence,  that  both  parties  were^ 
acting  in  ignorance  of  the  failure ;  and  in  such  a  case 
the  Court  of  Appeals  has  held  that  this  gave  the  plain- 
tiflE  the  right  to  rescind  the  contract,  on  discovery  of 
the  mistake. 

Following  this  decision,  we  must  hold  that  there  was 
no  question  to  be  submitted  to  the  jury ;  and  that  there 
was  no  error  in  directing  a  verdict  for  the  plaintiff. 

Judgment  affirmed. 

[F1B8T  Dkpartmsnt,  Gsvbral  Teem,  at  New  York,  May  5,  1878.  hugra- 
ham  and  Fancher^  Justices.] 


Meyer  m.  Huneke. 

Where  a  promissory  note  is  giyen  for  the  payment  of  a  smn  of  money  stipulated 
in  a  written  agreement  between  the  parties  to  be  paid  by  the  one  to  the  other, 
it  is  of  no  value  beyond  the  original  contract ;  and  its  surrender  is  of  no 
moment,  in  changing  the  rights  and  liabilities  of  the  parties ;  and  those  lia> 
bilities  will  not  be  affected  thereby. 

If  such  note  has  been  surrendered,  the  payee  may  recoyer  upon  the  original 
agreement ;  and  that  right  will  not  be  taken  away  by  an  unauthorised  altera* 
tion  of  the  note  by  him. 

The  alteration  of  a  note,  by  the  payee,  after  its  execution,  may  or  may  not  be 
a  criminal  act,  but  it  will  have  no  effect  on  the  original  contract 

APPEAL  by  the  plaintiff  from  a  judgment  entered 
on  the  verdict  of  a  jury,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial,  made  on  the  judge's 
minutes. 
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The  action  was  brought  to  recover  the  last  of  three 
payments  upon  a  contract  under  seal,  whereby,  among 
other  things,  the  plaintiff  covenanted  to  assign  to  the 
defendant  a  certain  lease,  and  use  his  influence  for  its 
renewal  to  the  defendant,  and  the  defendant  covenanted 
to  pay  therefor  $2,500,  in  three  payments ;  $500  on  the 
execution  of  the  agreement;  $1,000  May  1,  1866,  and 
the  third,  of  $1,000,  May  1,  1867,  after  the  defendant 
should  have  secured  a  renewal  of  said  lease.  On  May 
1, 1866,  at  the  time  of  the  second  payment,  the  defendant 
gave  the  plaintiff  his  promissory  note,  payable  May  1, 
1867,  for  the  third  payment  of  $1,000,  and  the  plaintiff 
gave  the  defendant  his  receipt,  viz:  '^Rec'd  from  Mr. 
George  Huneke  a  note  of  $1,000,  payable  May  1st,  1867, 
as  per  agreement  of  March  13th,  1866,  between  me  and 
Mr.  G.  Huneke,  this  said  note  to  be  null  and  void  in  case 
I  fell  to  procure  another  lease,  as  per  agreement."  This 
note  was  not  paid,  and  the  plaintiff  produced  it  on  the 
trial  and  offered  it  to  be  cancelled.  The  defendant  ad- 
mits, in  his  answer,  that  he  procured  a  renewal  of  the 
lease.  This  note  was  altered  by  the  plaintiff  by  the 
addition  of  the  words  "with  interest."  The  cause  of 
action  set  forth  in  the  complaint  was  upon  the  original 
agreement,  a  copy  of  which  was  annexed  to,  and  formed 
part  of  the  complaint.  The  note  is  referred  to  in  the' 
complaint  only  to  offer  to  cancel  it,  as  follows :  ''  Which 
said  note  will  be  produced  on  the  trial  of  this  action  to 
be  delivered  up  to  be  cancelled."  All  the  evidence  was 
to  the  cause  of  action  in  the  contract  only.  The  note 
was  not  introduced  in  evidence  on  either  side.  The  judge 
in  his  charge  says:  "If  the  plaintiff  cannot  recover  in 
the  case  upon  the  note  he  cannot  recover  at  all."  Also 
that  if  the  alteration  in  the  note  was  made  fraudulentiy, 
without  the  knowledge  or  consent  of  the  defendant,  no 
recovery  could  be  had. 

The  jury  found  a  verdict  for  the  defendant 
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Warren  G.  Brown^  for  the  appellant. 

I.  The  action  is  upon  the  contract  only,  a  copy  of 
which  is  made  a  part  of  the  complaint,  and  all  the  aver- 
ments therein  make  that  the  only  cause  of  action.  All 
the  evidence  was  received,  without  objection,  upon  the 
contract,  and  the  note  was  not  given  in  evidence  nor 
sought  to  be  introduced  by  either  side;  nor  was  the 
note  given  in  pursuance  of  the  contract,  which  does  not 
call  for  a  note. 

II.  The  cause  of  action  being  upon  the  contract,  the 
right  of  the  plaintiff  to  recover  the  $1,000  claimed  was 
clearly  proved.  In  the  language  of  the  judge's  charge, 
"There  is  no  question  about  the  fact  that  upon  the  con- 
tract itself,  if  the  note  had  not  been  given,  the  plaintiff 
would  be  entitled  to  recover  this  $1,000."  Upon  this 
state  of  the  case  the  only  question  which  could  arise  was 
whether  the  covenant  to  pay  was  merged  in  the  note, 
that  is,  whether  the  note  was  received  in  payment  This 
question  was  not  submitted  to  the  jury  at  all,  but  other 
questions  which  the  plaintiff  claims  do  not  arise.  But 
the  plaintiff  claims  there  was  no  proof  in  the  case  to 
warrant  the  jury  in  finding  that  the  note  was  received 
in  payment.  1.  The  note  was  not  introduced  in  evi- 
dence.   2.  If   it   had  been  introduced  in  evidence  it 

•clearly  was  not  payment,  because  to  make  a  debtor's 
own  note  payment  of  his  own  debt  requires  the  strictest 
proof.  There  are  cases  which  do  not  appear  to  have 
been  overruled,  which  hold  that  an  express  agreement 
that  a  debtor's  own  note  shall  be  received  in  payment 
of  his  debt  will  not  bind  the  creditor,  or  prevent  his 
maintaining  an  action  on  the  original  consideration. 
A  debtor' s  own  promise  cannot  pay  his  own  debt,  nor 
can  it  operate  as  an  accord  and  satisfaction.  {Cole  v. 
Saclcett,  1  mil  516.  6  id.  448,  449.  Frishie  v.  Larnedy 
21  Wend,  450-452.  Muldon  v.  WhitlocJc,  1  Cmcen,  290- 
300.  Hawley  v.  Foote,  19  WeJid,  516,  617.  Olcott  v. 
Bdthhone^  5  id.  490.)    3.  The  only  evidence  of  any 
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agreement  upon  which  the  note  was  received  is  found 
in  the  receipt  which  was  given  at  the  time.  This  does 
not  even  purport  to  be  received  in  payment  as  such  re- 
ceipts usually  read.  4.  The  note  could  not  have  been 
received  in  payment,  because  there  was  then  nothing  to 
pay.  By  the  terms  of  the  agreement,  $1,000  was  to  be 
paid  *^  after  the  renewal  of  said  lease  to  said  Huneke." 
The  lease  did  not  expire  until  a  year  after  that,  and  of 
course  could  not  be,  and  was  not  renewed  until  the  year 
after.  6.  That  a  debtor's  own  note,  given  under  such 
circumstances,  was  not  and  could  not  be  held  to  be 
payment  is  very  clear,  under  the  authorities.  It  only 
postpones  the  time  of  the  .payment  of  the  debt  until  de- 
fault in  payment  of  the  note.  {Bldkely  v,  Jacobson, 
9  Bosw.  140.  Sast  River  Bank  v.  BvMerworth^  45 
Barb.  476.  Tanner  v.  Bank  of  Fox  Lake^  23  How.  Pr. 
399.  Boies  v.  Hosenkans,  Id.  98,  and  cases  cited; 
affirined  ?ri  N.  Y.  409.  Kelly  v.  Second  National 
Bank  of  Erie,  62  Barh.  328.  Bradford  v.  Fox,  38 
N.  T.  289.)  6.  Nor  could  it  be  held  to  be  a  payment 
even  if  it  had  been  the  note  of  a  third  person.  {Turner 
V.  BanJc  of  Fox  LaJce,  3  Keyes,  425.  Smith  v.  Miller, 
6  Abb.  Pr.  N.  S.  234.  Smith  v.  Applegate,  1  Daly,  91. 
Oran^  v.  McDonald,  46  Barb.  364.  Higbie  v.  N.  T. 
&  Harlem  JR.  B.  Co.,  3  Bosw.  497,  and  cases  cited. 
Johnson  v.  Bank  of  North  America,  6  Rob.  654.  Oib- 
son  V.  Toby,  53  Barb.  191.  Darnall  v.  Morehouse,  36 
Hovi.  Pr.  511.)  In  the  last  cases  the  General  Term  re- 
versed the  referee  on  the  question  of  fact.  7.  The 
original  consideration  is  a  covenant  in  an  instrument 
under  seal.  The  debtor's  own  note  cannot,  for  a  still 
stronger  reason,  in  such  a  case,  be  an  accord  and  satis- 
faction or  payment,  or  operate  as  an  extinguishment  of 
a  security  of  a  higher  nature  than  itself.  (11  Mees.  & 
Welsb.  778.)  8.  It  is  sufficient  to  surrender  the  note  on 
the  trial.  In  Mchol  v.  Michael,  (23  N.  T.  264,)  the 
court  say,  at  page  273:  *'The  negotiability  of  the  notes 
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in  this  case  is  of  no  importance,  so  long  as  they  have 
not  been  negotiated ;  nor  do  I  think  it  would  affect  the 
rule  if  they  had  been  at  some  period  out  of  the  hands  of 
the  plaintiffs,  provided  the  possession  and  exclusive  inter- 
est was  in  them  at  the  time  of  the  trial."  See  also  Nellis 
V.  Bradley^  (1  Sanclf.  560,)  in  which  the  court,  at  Grenerat 
Term,  permitted  the  plaintiffs  to  surrender  the  acceptance 
upon  the  argument  there.  (8  Cowen^  77.  15  John.  247. 
10  id.  104.) 

lU.  The  exception  to  the  proof  of  the  alteration,  was 
well  taken,  as  was  also  that  to  the  refusal  of  the  judge 
to  charge  that  the  suit  not  being  on  the  note,  the  altera- 
tion of  the  note  was  of  no  account,  and  the  plaintiff  was 
entitled  to  recover.  The  plaintiff  had  a  right  to  bring 
and  maintain  his  action  upon  the  original  consideration, 
that  is,  the  covenant  to  pay  $1,000.  1.  In  nearly  all  of 
the  cases  which  have  been  cited  on  the  subject  of  pay- 
ment by  note,  the  suit  has  been  upon  the  original  con- 
sideration, and  the  defence  has  been  that  of  payment  by 
note,  which  has  been  disallowed.  2.  K  the  note  was 
not  received  in  payment,  and  the  plaintiff  had  therefore 
a  right  to  bring  and  maintain  his  action  on  the  original 
consideration,  that  is,  the  covenant  to  pay  in  the  agree- 
ment, it  follows  that  the  note,  for  the  purposes  of  this 
suit,  was  an  immaterial  paper,  and  needed  only  to  be  de- 
livered up  to  the  court  to  be  cancelled ;  and  being  an 
immaterial  paper,  the  alteration  of  it  cannot  itself  be 
material.  And  the  materiality  is  the  controlling  ques- 
tion in  every  case  of  alteration.  In  aU  the  cases  an 
alteration  is  only  material  when  it  is  material  in  its  legal 
effect.  In  this  case  the  alteration  has  no  material  effect. 
{Sanderson  v.  Symonds^  1  B,  &  B.  421.)  This  was  a 
policy  of  insurance,  in  which  the  parties  believed  the 
alteration  material,  but  the  court  did  not.  {Aldons  v. 
Cornwall^  37  L.  J.  {Q.  -B.]  20,  to  the  mme  effect)  The 
true  rule  is  laid  down  by  the  General  Term,  in  Cfhappell 
V.  Spencer^  (23  Barh,  684,)  in  which  the  court,  after  an 
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examination  of  the  cases,  say :  *'The  rule  is  universally 
applied  to  all  material  alterations  of  deeds,  bonds  or 
bills  of  exchange,  or  other  written  instruments  made  by 
the  holder  without  the  consent  of  the  party  to  be  bound 
or  affected  thereby,  when  the  same  are  presented  or 
sought  to  be  used  as  evidence  for  the  enforcement  of  an 
unexecuted  obligation  or  contract.  {Herrick  v.  Malin^ 
22  WeTid.  393.  Adams  v.  Frye,  3  Meic.  103.)  In  the 
present  case,  the  note  was  not  sought  to  be  used  as  evi- 
dence, or  made  the  foundation  of  any  claim.  The  re- 
ported cases  of  alteration  of  notes  appear  to  be  those  in 
which  the  action  was  brought  upon  the  note,  and  in 
which  the  note  was  introduced  in  evidence  to  prove  the 
original  indebtedness.  In  AtJcinson  v.  Hawdon^  (2  Ad. 
&  El.  628,)  the  head  note  is :  '*  H  drawer  sues  acceptor 
on  the  bill,  and  fails  in  consequence  of  having  altered 
the  bill  in  a  material  part,  he  may  still  recover  on  counts 
on  the  original  consideration."  It  is  otherwise  where 
the  action  is  against  the  drawer,  because  in  that  case 
the  alteration  has  deprived  the  drawer  of  his  remedy 
over  on  the  bill.  The  same  case  is  reported  in  4  Neville 
&  ManniTig^  409.  The  reporter's  note  to  the  case  is: 
**  A  bill  of  exchange  drawn  by  the  creditor  on  his  debtor 
creates  no  merger.  It  merely  suspends  the  right  of 
action  during  the  period  for  which  the  bill  is  drawn. 
Though  the  wrongful  act  of  the  drawer  in  vitiating  the 
bill  and  destroying  the  remedy  on  the  bill,  could  not 
place  him  in  the  same  situation  as  if  no  bill  had  been 
drawn,  and  by  removing  that  out  of  the  way,  which  sus- 
X)ended  the  original  right  of  action  for  goods  sold,  would 
therefore  necessarily  terminate  at  the  expiration  of  the 
period  for  which  the  bill  was  drawn. ' '  Sutton  v.  Toomer^ 
(7  Barn.  &  Ores.  416.)  This  case  is  one  where  a  cus- 
tomer deposited  a  sum  of  money  with  a  banker,  and  re- 
ceived a  note  which  was  subsequently  altered.  The 
court  permitted  a  recovery  on  the  original  consideration, 
and  Bayley,  J.,  says :  "It  was  proved  that  interest  was 
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paid ;  that  showed  there  was  a  loan  of  money.  The  sub- 
sequent alteration  in  the  note  avoided  the  security,  but 
the  debt  was  created  by  the  loan.  In  like  manner, 
taking  a  usurious  security  for  a  pre-existing  debt  does 
not  avoid  the  debt,  but  the  security  is  void."  In  JPrisbie 
V.  Larnedj  (21  Wend,  152,)  the  court  say :  ''The  result 
of  direct  adjudication,  however,  is  to  treat  the  note  of 
the  debtor  as  no  fari;her  affecting  the  original  debt  than 
to  fix  the  term  of  payment,  and  whether  given  simul- 
taneously with  the  original  contract  or  afterwards, 
whether  agreed  to  be  taken  as  a  satisfaction  or  not,'  it 
may  be  disregarded,  and  on  cancellation  the  original 
consideration  be  resorted  to  if  the  note  be  not  paid 
according  to  its  terms."  The  case  of  Master  v.  Miller^ 
(4  T.  R.  320,)  is  the  leading  case  holding  altered  instru- 
ments void.  That  was  a  case  on  a  draft,  endorsee  against 
acceptor,  yet  in  that  case  Lord  Kenyon  says:  "The 
question  is  not  whether  or  not  another  action  may  not 
be  framed  to  give  the  plaintiffs  some  remedy,  but  whether 
this  action  can  be  sustained  by  these  parties  on  this  in- 
strument. ' '  This  question  is  discussed  in  Clute  v.  Small, 
(17  Wend.  238.)  In  that  case  the  declaration  was  on  the 
note  and  the  common  counts.  The  note  was  put  in  evi- 
dence. The  court  say  that  a  recovery  may  be  had  on 
the  note  if  the  alteration  was  made  by  consent  or  under 
a  mistaken  belief  that  he  had  the  right  to  make  the  alter- 
ation, but  a  willful  and  fraudulent  material  alteration 
avoids  the  note,  and  add :  "It  would  be  quite  revolting 
to  allow  the  plaintiff  willfully  and  fraudulently  to  de- 
stroy the  note  and  remit  himself,  and  then  use  it  as  evi- 
dence of  the  original  consideration.  It  will  be  seen  that 
the  objection  here  is  to  the  use  of  the  note  in  such  a  case 
as  evidence.  In  all  the  cases  where  a  defence  has  been 
maintained,  the  altered  instrument  has  been  the  founda- 
tion of  the  claim,  or  the  evidence  to  support  it.  {See  cdso 
Sutton  V.  ToomeTj  7  Barn,  cfe  Ores.  416.  Nwhols  v. 
Johnson^  10  Conn.  197. )    3.  It  is  not  pretended  that  the 


NEW  YORK-MAY,  1878.  311 


Meyer  v.  Hunekc. 


defendant  has  been  injured,  in  any  way.  A  forfeiture 
of  the  plaintiff  s  claim  is  a  quasi  criminal  punishment 
for  the  alteration  of  an  immaterial  instniment,  not  the 
foundation  of  his  claim,  nor  sought  to  be  introduced  in 
evidence,  and  giving  the  defendant  the  fine  imposed  as 
a  gratuity.  4.  There  is  no  question  of  the  identity  of 
the  note.  Both  parties  agree  that  the  words  "with  in- 
terest" were  not  in  the  note  when  it  was  executed. 

IV.  The  court  was  asked  to  charge  the  jury  that  they 
could  consider  the  previous  conversations  and  arrange- 
ments between  the  parties  on  the  question  of  the  intent 
with  which  the  alteration  was  made.  The  court  refused, 
and  the  plaintiff  excepted.  Under  the  rule  laid  down 
in  CltUey.  Small^  (17  Wend.  238,)  it  is  sufficient  «to  ex- 
cuse the  alteration  that  the  plaintiff  believed  he  had  a 
right  to  make  it,  whether  he  in  fact  had  the  right  to 
make  it  or  not.  The  first  arrangement  was  that  the  last 
$1,000  was  to  be  paid  May  1,  1866.  The  defendant 
wanted  to  wait  until  the  1st  of  May  following,  so  as  to 
see  if  he  got  a  renewal.  The  plaintiff  naturally  sup- 
posed he  was  to  have  interest  on  his  $1,000  if  he  waited. 
(  Van  BruTii  v.  Boff,  35  Barb.  601.) 

V.  The  court  erred  in  ruling  that  the  burden  of  proof 
was  upon  the  plaintiff,  to  satisfy  the  jury  that  the  alter- 
ation was  made  in  good  faith.  That  is  the  rule  when  a 
writing  with  interlineations  or  alterations  is  offered  in  evi- 
dence, and  the  court  and  not  the  jury  are  to  say  whether 
they  are  satisfactorily  accounted  for.  {Tillou  v.  Clinton 
Ins.  Co.,  7  Barb.  664.)  But  where  a  debt  is  to  be  confis- 
cated for  fraud,  the  burden  of  proof  is  upon  the  party  who 
asserts  it.     The  law  presumes  innocence,  and  not  guilt. 

VL  The  plaintiffs  exception  to  that  part  of  the 
charge  which  says  that  if  the  plaintiff  cannot  recover 
upon  the  note  he  cannot  recover  at  all,  is  well  taken. 
This  is  equivalent  to  saying  that  the  plaintiff  cannot  re- 
cover at  all,  because  the  action  is  not  upon  the  note,  nor 
was  it  introduced  in  evidence. 
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Sidney  S.  Harris^  for  the  respondent. 

I.  The  justice  was  correct  in  refusing  to  charge  that 
the  alteration  was  of  no  account,  and  that  the  plaintiff 
was  entitled  to  recover.  The  fraudulent  alteration,  by- 
adding  the  words,  with  interest,  avoided  the  note,  and  no 
action  could  be  maintained  either  on  the  note  or  for  the 
consideration  of  the  note.  The  rule  in  this  State  is,  that  a 
person  interested  in  an  instrument  cannot  make  a  fraudu- 
lent alteration  and  then  evade  the  effect  of  his  fraud  by 
reisorting  to  the  original  consideration.  {Clvte  v.  SmaU^ 
17  Wend.  238.  Waring  v.  Smyth,  2  Barb,  Ch.  119,  and 
note.)  And  the  rule  is  the  same  in  England,  {Alder son 
V.  Langdale,  3  Barn.  <fe  Adol.  660  ;)  and  so  held  in  South 
Carolina,  {Mills  y.  Starr j  2  Bailey y  359;)  and  in  Vir- 
ginia, {Newell  V.  Mayherry,  3  Leigh,  250 ;)  and  most 
positively  and  distinctly  in  White  y.  Ha<is,  (32  Ala.  43.) 
Any  other  doctrine  would  be  monstrous,  as  an  encour- 
agement to  parties  to  fraudulently  alter  instruments  and 
then  evade  the  effect  of  the  fraudulent  act.  The  policy 
of  the  law  in  discountenancing  the  fraudulent  alteration 
of  important  instruments  is  the  foundation  of  the  rule. 
(2  Pars,  on  Bills,  581.)  The  inability  of  the  plaintiff 
to  recover  through  a  fraudulent  instrument,  or  by  the 
surrender  of  the  same,  is  a  sufficient  reason  for  the  rul- 
ing of  the  justice.  ( White  v.  Haas,  32  Ala.  430 )  The 
law  will  not  compel  the  defendant  to  accept  the  sur- 
render of  an  instrument  fraudulently  altered,  and  the 
plaintiff  cannot  recover  without  such  surrender,  and 
especially  should  the  rule  be  applied  in  such  a  case  as 
this,  where  the  note  and  exhibit  3,  which  is  a  part  of  it, 
constituted  the  final  and  executed  contract  between  the 
parties.  It  appears  that  the  promise  in  the  agreement 
to  pay  the  plaintiff  $1,000  a  year  afterward,  upon  the 
renewal  of  the  lease,  was  entirely  contingent,  fijrst,  un- 
less the  plaintiff,  at  the  expiration  of  the  year,  had 
obtained  by  his  influence  a  renewal  of  the  lease ;  second, 
unless  the  defendant  should  at  that  time  desire  such 
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renewal.  If  the  defendant  had  concluded  not  to  take  a 
renewal  of  the  lease  he  would  not  have  been  liable,  as 
he  makes  no  promise,  at  all  events,  to  accept  a  renewal ; 
but  simply  stipulates  for  a  right  to  a  renewal,  for  which, 
if  obtained  by  the  plaintiff  s  influence,  he  would  pay  the 
plaintiff  $1,000.  There  was,  therefore,  at  the  time  the 
note  was  given,  no  existing  claim  or  demand  by  the 
plaintiff  against  the  defendant,  nor  was  the  defendant 
indebted  to  the  plaintiif  therefor,  as  nothing,  had  then 
be^n  done  by  the  plaintiff  relative  to  a  renewal  of  the 
lease,  which  did  not  expire  until  a  year  afterward,  and 
it  was  not  even  then  known  that  the  plaintiff  could  ob- 
tain -such  renewal,  much  less  that  the  defendant  would 
then  desire  to  take  it.  This  contingent  stipulation  in  the 
agreement  about  a  renewal  was  subsequently  changed, 
and  a  new  agreement  made  May  1,  1866,  when  the  de- 
fendant was  put  in  possession,  and  the  note  given  as  a 
condition  of  the  defendant's  having  possession;  and 
the  note,  with  the  new  agreement^  was  an  absolute  prom- 
ise in  form  to  pay  the  $1,000,  made  negotiable  and  ca- 
pable of  being  passed  off,  and  was  actually  transferred 
before  this  action.  Therefore,  at  the  time  of  the  com- 
mencement of  the  action,  this  new  or  substituted  agree- 
ment constituted  the  then  existing  agreement  between 
the  parties  relative  to  the  payment  of  the  $1,000  for  the 
renewal  of  the  lease.  The  testimony  of  the  plaintiff 
shows  that  the  new  agreement  was  for  the  very  purpose 
of  making  the  liability  of  the  defendant  certain  and 
absolute  in  form,  and  was  in  place  of  the  contingent 
promise  in  the  old  agreement,  and  that  such  new  agree- 
ment was  exacted  as  a  condition  of  the  defendant' s  being 
put  into  possession  of  the  property,  and  was  the  final 
and  executed  agreement  of  the  parties.  {Dearborn  v, 
Cfross,  7  Cowen^  48.  Menard  v.  Simpson^  2  Kern.  661. 
SabcocJcY.  Hawkins^  23  Verm.  661.  Add.  onOont.  1,099. 
Oreenl.  JSfe.,  §  30.  2  Pars,  on  Bills  and  Notes ^  pp.  672, 
681,  1st  ed.)    These  facts  are  alleged  in  the  answer. 
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and  established  on  the  trial  by  the  defendant  and  the 
witness  Voege,  and  the  facts  submitted  to  the  jury  by 
the  justice.  When,  therefore,  the  plaintifiE  fraudulently 
altered  the  note,  it  was  a  fraudulent  alteration  of  a  ma- 
terial part  of  the  agreement  then  existing  between  the 
parties. 

II.  There  is  no  evidence  that  the  plaintiff  procured  a 
renewal  of  the  lease,  or  was  entitled  to  the  $1,000.  It 
appears  that  when  the  plaintiff  called  upon  the  agent  of 
the  landlord,  and  inquired  whether  the  defendant  could 
have  a  renewal  of  the  lease,  he  was  told  that  a  renewal 
had  already  been  arranged,  and  a  lease  given ;  and  it 
nowhere  appears  that  the  renewal  was  obtained  by  the 
influence,  directly  or  indirectly,  of  the  plaintiff. 

III.  The  court  was  correct  in  refusing  to  charge  that 
the  previous  conversations  and  arrangements  could  be 
considered  in  determining  the  question  of  intent.  The 
only  question  was,  whether  the  alteration  was  made 
with  the  knowledge  and  consent  of  the  defendant.  The 
jury  have  found,  in  the  general  verdict,  for  the  defen- 
dant, upon  the  question  whether  the  note  was  to  bear 
interest. 

IV.  •  The  exceptions  are  untenable.  The  defendant 
set  up,  in  his  answer,  false  representations  in  the  mak- 
ing of  the  old  agreement,  and  any  evidence  tending  to 
prove  that  defence  was  admissible.  The  court  ruled  in 
favor  of  the  plaintiff  upon  this  part  of  the  case,  and 
withheld  the  question  of  false  representations  from  the 
jury.  The  plaintiff  is  not,  therefore,  injured  by  any  of 
the  rulings. 


By  the  Courts  Ingraham,  P.  J.  When  this  cause 
was  before  the  General  Term  after  the  first  trial,  the 
court  decided  that  the  note  might  be  surrendered  and 
the  plaintiff  might  recover  on  the  original  agreement. 
The  effect  of  that  decision  was  to  hold  that  the  alteration 
of  the  note,  although  it  made  the  note  void,  did  not 
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operate  to  destroy  the  original  contract,  which  could  be 
enforced  without  using  the  note  as  evidence  of  the  same. 
Undoubtedly  if  the  note  had  been  the  note  of  a  third 
person,  or  had  other  names  on  it  than  the  original  par- 
ties to  the  contract,  it  could  not  be  surrendered,  under 
such  circumstances,  because  such  surrender  would  not 
place  them  in  the  same  condition  they  were  in  before  the 
note  was  given.  In  this  case,  however,  no  such  result 
follows.  The  note  never  was  of  any  value  beyond  the 
original  contract.  Its  surrender  at  any  time  was  of  no 
moment,  in  changing  the  rights  and  liabilities  of  the 
parties.  These  liabilities  were  unaffected  thereby.  The 
destruction  of  the  note,  in  any  way,  whether  voluntary 
or  involuntary,  would  be  perfect.  The  alteration  of  the 
note  may  or  may  not  have  been  a  criminal  act,  but  that 
would  have  no  effect  on  the  original  contract.  A  case 
similar  in  its  relations  is  where  a  note  is  given  for  a  pre- 
existing debt  and  the  holder  takes  usurious  interest  for 
the  extension  of  the  time  of  payment.  Such  note,  though 
void  for  the  usury,  does  not  destroy  the  original  cause 
of  action.  (Farmers  and  Mechanics^  Bank  of  Oeriesee 
V.  Joslyn,  37  N.  Y.  353.  Winsted  Bank  v.  Webb,  39 
id,  326.) 

There  can  be  no  doubt  of  the  right  of  the  plaintiff  to 
recover  on  the  original  security,  if  the  note  had  been 
surrendered  without  any  alteration.  That  right  is  not 
taken  away  by  the  supposed  alteration  of  the  note. 

Judgment  reversed. 

[Febst  DiPAKTMEifT,  Gknxral  Tkkm,  at  New  York,  May  6, 1878.    Ingraham 
and  Davu,  Justices.] 
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YoRKE  and  others  vs.  Ver  Planck  and  others. 

The  defendants  ordered  a  qoantity  of  coal  to  be  shipped  to  them  by  the  plain- 
tiffs, from  Phihidelphia  to  ISew  York ;  the  terms  of  sale  containing  these 
stipulations  on  the  part  of  the  plaintiffs :  "  No  responsibility  assumed  as  re- 
gards providing  vessels,  boats  or  barges,  but  every  exertion  will  be  used  to 
engage  them,  free  of  charge."  Also,  "  due  diligence  will  be  used,  to  fill  this 
contract." 

Seldf  1.  That,  under  these  stipulations,  while  the  vendors  did  not  assume  the 
obligation  to  procure  a  vessel  at  all  hazards,  they  were  bound  to  use  every 
exertion  to  obtain  one,  and  to  do  so  with  diligence.  And  if  they  did  not 
obtain  a  vessel  or  boat  within  the  usual  time,  they  were  nevertheless  bound, 
in  the  shipment  of  the  coal,  to  ship  to  the  purchasers,  on  their  order,  accord- 
ing to  the  time  when  the  order  was  received. 

2.  That  this  was  to  be  done  within  a  reasonable  time ;  and  if  it  appeared  that 
other  orders  were  filled  before  that  of  the  defendants,  the  court  was  right  in 
submitting  to  the  jury  the  question  whether  the  plaintiffs  had  complied  with 
their  contract,  in  respect  to  the  time  of  the  shipment. 

8.  That  mere  letters  of  inquiry,  fntm  the  purchasers,  as  to  the  cause  of  the  de- 
lay, and  urging  a  perfoniiance  of  the  contract,  did  not  amount  to  the  making 
of  a  new  contract,  or  operate  as  an  extension  of  the  time  for  shipment.  That 
at  most,  this  would  be  only  a  waiver  of  the  previous  default,  in  case  the  con- 
tract  should  be  at  once  performed. 

The  judge  charged  the  jury  that  if  they  should  find  the  coal  was  not  shipped 
in  its  r^^lar  order,  the  defendants  would  be  entitled  to  a  verdict,  **and  to 
the  profit  they  would  have  made,  on  the  coal,  if  received  in  time."  Held  that 
the  true  rule  of  damages  was,  the  difference  between  the  cost  price,  and  the 
value  of  the  coal  on  the  day  when  it  should  have  been  delivered,  at  the  place 
of  delivery. 

But,  there  having  been  no  exception  to  this  part  of  the  charge,  or  request  to 
charge  differently ;  held  that,  inasmuch  as  the  objection  might  have  been 
removed,  by  further  instructions  to  the  jury,  had  the  attention  of  the  court 
been  called  to  it,  there  was  no  propriety  in  granting  a  new  trial  for  such 
error. 

APPEAL,  by  the  plaintiffs,  from  a  judgment  entered 
on  the  verdict  of  a  jury,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial. 

The  action  was  brought  to  recover  damages  for  the 
refusal  of  the  defendants  to  receive  a  cargo  of  coal 
bought  by  them  of  the  plaintiffs  in  October,  1869.  The 
coal  was  ordered  to  be  delivered  on  board  a  boat  at 
Philadelphia.    The  order  was  on  the  20th  of  October. 
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The  coal  was  not  shipped  until  November  29 ;  and  on  a 
bill  of  lading  being  tendered  to  the  defendants  on  the 
30th  of  November,  they  refused  to  receive  it. 

The  evidence  showed  that  the  time  usually  required 
for  shipment  of  a  cargo  of  coal,  at  Philadelphia,  was  two 
weeks.  No  boat  was  engaged  by  the  plaintiffs  until 
November  24,  when  they  notified  the  defendants  thereof ; 
to  which  the  defendants  replied  that  the  time  for  deliv- 
ering had  passed,  and  they  would  not  receive  the  coal. 
On  the  arrival  of  the  coal  at  New  York,  the  defendants 
refused  to  accept  it,  and  the  cargo  was  sold  at  a  loss ; 
and  this  action  was  brought  to  recover  the  amount. 

The  defendants,  in  their  answer,  set  up  a  counter- 
claim in  the  nature  of  damages  for  a  failure  of  the  plain- 
tiffs to  deliver  the  cargo  within  the  time  they  should 
bave  delivered  it,  and  claimed  therefor  the  sum  of  |400. 

The  jury  found  a  verdict  for  the  defendants,  and  as- 
sessed their  damages  at  $174.28. 

Wilcox  &  SbbbSj  for  the  appellants. 

I.  By  the  terms  of  the  contract  upon  which  the  coal 
was  purchased,  the  plaintiffs  were  only  required  to  de- 
liver  on  board  at  Philadelphia.  They  did  not  contract 
to  ship ;  and  having  the  coal  at  all  times  on  hand  sub- 
ject to  the  defendants'  order,  nothing  further,  except  a 
tender  of  performance  on  their  part  would  be  necessary 
to  shield  themselves  from  liability,  and  to  render  the 
defendants  liable  in  case  of  their  default. 

II.  In  the  contract  upon  which  the  coal  was  purchased 
the  plaintiffs  expressly  absolve  themselves  from  every 
obligation  or  responsibility  as  regards  the  means  of 
transi)ortation ;  which  leads  to  the  conclusions  :  1.  That 
tlie  defendants  were  to  furnish  a  vessel  for  the  cargo,  or 
take  the  risk  of  the  plaintiffs  being  able  to  furnish  one. 
2.  That  the  plaintiffs  were  not,  in  any  event,  to  be  liable 
for  a  failure  to  procure  one,  as  there  can  be  no  liability 
for  a  failure  to  perform  where  there  is  no  obligation  to 
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perform.  3.  That  it  was  not  contemplated  by  the  par- 
ties to  the  contract,  at  the  time  of  making  the  same,  that 
the  plaintiffs  should  be  liable  upon  the  failure  of  their 
gratuitous  efforts  to  procure  a  vessel.  4.  That  the  court 
therefore  erred  in  charging  the  jury  "that  the  plaintiffs 
were  bound  to  procure  a  vessel  and  ship  the  coal ;  and 
that  they  were  liable  in  case  of  failure."  The  court  was 
bound  to  put  such  a  construction  upon  the  contract,  as 
the  parties  did  themselves,  at  the  time  of  execution,  and 
should  have  chained  the  jury  as  in  the  plaintiffs'  first 
request.  (2  Pars,  on  Cord.  499.  Blossom  v.  Griffin^ 
13  N.  T.  569.)  And  the  understanding  of  the  par- 
ties is  to  be  gathered  from  the  terms  of  the  contract 
itself,  if  unambiguous.  Westoott  v.  Thompson^  (18  id. 
363.)  And  presumptions  are  never  allowed  to  over- 
come the  express  provisions  of  the  parties.  (2  Pars,  on 
Cord.  615.) 

III.  But  if  it  were  conceded  that  the  plaintiffs  were 
bound  to  ship  the  coal,  and  to  procure  a  boat  therefor, 
inasmuch  as  the  time  for  performance  was  not  limited 
by  the  terms  of  the  contract,  the  law  would  presume  an 
obligation  to  perform  within  a  reasonable  time;  and 
what  is  a  reasonable  time  is  a  question  of  law  for 
the  court.  (2  Pars,  on  Cord.  535.)  It  was  therefore 
error  on  the  part  of  the  court  to  leave  that  question 
to  the  jury. 

IV.  The  defendants  admit  that  they  re-ordered  the 
coal  on  or  about  the  15th  of  November,  and  the  plaintiffs 
claim  that  they  re-ordered  it  on  the  30th  of  that  month. 
Such  re-ordering,  in  either  case,  would  be  a  waiver  of 
any  default  on  the  part  of  the  plaintiffs,  had  such  de- 
fault existed,  and  would  revive  the  contract ;  the  time  of 
perfoiinance  to  be  computed  from  the  date  of  such  re- 
vival. It  is  presumable  from  the  evidence,  and  that  the 
jury  so  found,  under  the  charge  of  the  court,  that  two 
weeks  would  be  a  reasonable  time  to  fill  the  order.  Now, 
if  it  be  taken  that  the  defendants  re-ordered  the  coal  on 
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the  15th  of  November,  as  they  testify,  the  plaintiffs 
would  have  until  the  29th  of  November  in  which  to 
make  the  shipment ;  and  if  it  be  taken  that  the  defen- 
dants re-ordered  on  the  30th  of  November,  as  the  plain- 
tiffs testify,  then  the  time  of  shipment  would  be 
extended  to  the  14th  of  December.  In  either  case,  it  is 
evident  that  the  plaintiffs  are  not  chargeable  with  want 
of  diligence  in  making  the  shipment. 

V.  The  defendants  neither  proved  a  demand  for  the 
coal,  nor  a  tender  of  the  purchase  price  at  any  time  be- 
fore suit  brought.  The  coal  was  to  be  delivered  "  on 
board"  at  Philadelphia,  and  before  they  could  recover 
anything  as  damages,  they  would  be  bound  to  prove,  if 
not  a  tender  of  payment,  at  least  an  ability  and  readi- 

.  ness  to  pay  at  place  of  delivery.  {Coonley  v.  Anderson^ 
1  HiU^  619.  Vail  v.  JRicey  5  N.  Y.  166.  Bronson  v. 
WiToan^  8  id.  182.)  In  an  action  by  the  buyer  against 
the  seller,  for  a  failure  to  deliver  goods,  the  true  meas- 
ure of  damages  is  the  difference  between  the  agreed 
price  and  the  market  price,  which  the  buyer  would  have 
to  pay  for  the  same  article  at  the  place  of  and  time  for 
delivery,  and  not  the  price  at  which  the  buyer  might 
have  sold  the  goods.  {Dana  v.  Fiedler ^  12  N.  T,  40.) 
The  defendants  therefore  made  out  no  case  on  their 
counter-claim,  and  their  evidence,  and  the  charge  of 
the  court  to  the  effect  that  they  were  entitled  to  re- 
cover prospective  profits  on  a  sale  in  New  York,  was 
erroneous. 

VI.  Upon  our  view  of  the  case,  the  judgment  should 
be  wholly  reversed ;  and  upon  any  view  it  should  be 
reversed  for  the  amount  recovered  upon  the  defendants' 
counter-claim. 

L.  S,  Oove^  for  the  respondents.  ^ 

I.  No  time  for  the  delivery  being  specified,  the  law 
implies  that  it  was  to  be  made  within  a  reasonable 
tune.    (Thomas  v.  Dicker son^  12  N.  Y.  369.    N.  Y.  <fe 
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NoHharwpUm  Co.  v.  Quintard^  6  Abb.  iV.  8. 128.  Jones 
V.  Fowler^  37  Haw.  Pr.  104.)  There  is  no  dispute  that 
two  weeks  was  such  reasonable  time.  No  cargo  having 
been  shipped  within  that  time,  there  was  a  breach  of  the 
contract  on  the  part  of  the  plaintiffs,  and  a  right  of 
action  immediately  vested  in  the  defendants,  by  which 
they  were  entitled  to  recover  their  damages,  and  which 
right  of  action  could  only  be  destroyed  by  a  release 
under  seal,  or  receipt  of  something  in  satisfaction  of  the 
wrong  done.  {McKnighi  v.  Durdop^  1  Seld.  544,  and 
cases  cited.) 

II.  On  the  trial,  the  plaintiffs  claimed  that  they  were 
only  bound  to  fiU  the  contract  in  the  order  in  which  it 
was  received,  and  the  court  below  agreed  with  them. 
The  evidence  showed  that  an  order'  subsequently  taken 
was  filled  before  ours ;  and  on  appeal  it  must  be  held 
that  the  jury  have  found  that  the  plaintiffs  did  not  use 
due  diligence,  did  not  fill  our  contract  in  its  order,  and 
did  misrepresent  to  us  the  cause  of  the  delay.  The 
finding  of  the  jury  is  decisive,  unless  there  was  some 
error  to  the  injury  of  the  plaintiffs  to  which  exception 
was  taken.  None  such  appears.  The  charge  was  more 
favorable  to.  the  plaintiffs  than  they  could  reasonably 
ask.    None  of  the  exceptions  are  good. 

By  the  Courts  Ingraham,  P.  J.  The  main  question 
in  the  case  arises  upon  the  construction  to  be  given  to 
the  terms  of  sale ;  which  provide  for  the  shipment  of  the 
coal,  as  follows  :  "No  responsibility  assumed  as  regards 
providing  vessels,  boats  or  barges ;  but  every  exertion 
will  be  used  to  engage  them,  free  of  charge."  Also, 
"  Due  diligence  will  be  used  to  fiU  this  contract" 

Under  these  stipulations,  there  can  be  no  doubt  but 
that,  while  the  vendors  did  not  assume  the  obligation  to 
procure  a  vessel  at  all  hazards,  they  were  bound  to  use 
every  exertion  to  obtain  one,  and  to  do  so  with  diligence. 
It  would  also  necessarily  follow  that  if  they  did  not 
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obtain  a  vessel  or  boat  within  the  nsual  time,  they  were 
nevertheless  bound,  in  the  shipment  of  the  coal,  to  ship 
to  the  defendants,  on  their  ordCT  therefor,  according  to 
the  time  in  which  the  order  was  received.  This  was  to 
be  done  within  a  reasonable  time ;  and  if  it  appeared  that 
orders  were  filled  before  that  of  the  defendants,  the 
court  was  right  in  submitting  to  the  jury  the  question 
whether  the  plaintiffs  had  complied  with  their  contract, 
as  to  the  time  of  the  shipment. 

The  plaintiffs  claim  there  was  a  new  order  given  in 
November,  for  the  coal,  and  that  such  re-order  extended 
the  time  within  which  they  were  to  ship  the  coal. 

It  can  hardly  be  said  that  what  the  defendants  did 
was  giving  any  new  order.  They  were  inquiring  why 
the  coal  did  not  come,  and  urging  to  have  it  attended 
to,  and  it  was  not  till  after  the  price  of  coal  had  fallen 
one  dollar  or  more,  that  the  plaintiffs  notified  them,  on 
the  24th  of  November,  that  a  boat  was  engaged.  Mere 
urging  a  performance  of  an  existing  contract  affords  no 
ground  for  calling  such  an  act  the  making  of  a  new  one. 
At  most  it  would  be  only  a  waiver  of  a  previous  default 
if  the  contract  had  been  at  once  performed. 

These  matters  were  properly  submitted  to  the  jury, 
and  the  requests  to  charge  as  to  re-ordering  the  coal,  at 
subsequent  dates,  were  properly  refused. 

The  rule  of  damages,  given  by  the  court,  was  not 
correct,  if  it  was  intended  to  include  prospective  profits. 
The  judge  said :  "If  you  find  the  coal  was  not  shipped 
in  its  regular  order,  the  defendants  would  be  entitied  to 
a  verdict,  and  to  the  profit  they  would  have  made  on 
the  coal,  if  received  in  time."  The  true  rule  of  dam- 
ages was,  the  difference  between  the  cost  price  and  the 
value  of  coal  on  the  day  when  it  should  have  been  de- 
livered, {Dana  v.  Fiedler^  12  N.  T.  40,)  at  the  place  of 
delivery.  To  this  part  of  the  charge  there  seems  to 
have  been  no  objection.  There  was  no  exception,  and 
no  request  to  charge  otherwise.    If  the  attention  of  the 
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court  had  been  called  to  it,  the  objection  might  have 
been  removed   by  further   instructions   to    the   jury. 
Under  such   circumstances,   there  is  no  propriety  in 
granting  a  new  trial  for  such  an  error. 
The  judgment  should  be  affirmed. 

[First  Dkpartmknt,  Gexeral  Term,  at  New  York,  January  6,  1878.    Ingra- 
ham  and  Fancher,  Justices.] 


Gilbert  J.  Bogert  vs.  Livonia  A.  Gulick. 

The  legal  incapacity  of  married  women  to  make  valid  contracts  is  the  same  now 

as  it  was  before  the  statutes  of  1860  and  1862,  unless  the  contracts  relate  to 

their  business  or  separate  estates. 
Except  in  the  instances  where  the  transaction  concerns  her  separate  business, 

or  her  separate  estate,  the  obligations  of  a  married  woman  are  YoldL 
Where,  in  an  action  upon  a  promissory  note  made  by  a  married  woman,  it  was 

found  by  the  court,  and  the  evidence  fully  warranted  the  finding,  that  the 

« 

note  was  not  made  or  given  in  any  business  of  the  defendant;  that  neither 
she  nor  her  separate  estate  derived  any  benefit  therefrom ;  that  no  considera- 
tion was  received  by  her  for  it;  that  it  was  not  stated,  in  the  note,  that  she 
charged,  or  intended  to  charge,  her  separate  estate  with  the  payment  thereof; 
that  the  policy,  to  procure  which  the  note  was  made,  was  not  issued ;  and 
that  the  note  was  diverted  from  its  intended  use,  by  a  third  person  who,  for 
his  own  benefit,  sold  it  to  the  plaintiff;  Held  that  it  followed,  from  these  fecta, 
that  the  note  never  had  any  validity  or  legal  inception,  and  it  was  absolutely 
void. 

At  common  law,  a  married  woman  cannot  be  a  party  to  a  bill  or  note ;  and  the 
contracts  she  is  enabled,  by  statute,  to  make,  are  such,  only,  as  are  made  in 
the  business  she  conducts  on  her  own  account,  or  such  as  relate  to  her  sepa- 
rate property. 

She  is  not  enabled  to  give  an  accommodation  note,  nor  one  unconnected  with 
her  separate  business  or  property ;  and  a  person  taking  such  a  note,  though 
honajide  and  for  value,  cannot  recover  upon  it,  against  her. 

The  case  of  The  Com  Exchange  Jiw.  Co.  v.  Baba^Jk,  (42  JV.  F.  618,)  ^stin- 
guished  from  this. 

THIS  is  an  action  on  a  promissory  note  for  $395.81, 
dated  New  York,  8th  July,  1869,  at  four  months, 
to  order  of  M.  J.  O'Leary  &  Co.,  and  endorsed  by  tiiem 

and  Henry  B.  Ogden,  and  Timothy  Cohalen. 
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The  defendant's  name  was  signed  to  the  note  by  her 
husband,  as  her  agent ;  the  defendant  then  was  and  still 
is  a  married  woman,  the  wife  of  Egbert  Gulick.  The  note 
was  made  and  handed  to  Timothy  Cohalen,  to  be  by  him 
delivered  to  the  Traveller's  Insurance  Company,  in  pay- 
ment of  the  first  annual  premium,  for  an  insurance  pol- 
icy on  the  life  of  Egbert  Gulick,  to  be  issued  by  said 
company  to  said  Egbert  Gulick,  in  case  that  company, 
who  had  examined  said  Gulick,  should  conclude  to  issue 
said  policy.  No  policy  was  issued.  Cohalen  diverted 
the  note  to  his  own  use.  No  consideration  whatever 
was  received  by  the  defendant  for  said  note ;  nor  was  it, 
nor  were  the  proceeds,  applied  to  the  benefit  of  the  de- 
fendant's  separate  estate,  or  used  in  her  business.  She 
conducted,  in  her  own  name,  the  business  of  malting 
grain  at  Starkey,  Yates  county,  but  was  never  indebted 
to  Ogden  or  Cohalen.  Such  business  was  carried  on  for 
her  by  her  husband,  as  her  agent.  In  that  business  her 
note«  were  sometimes  made,  and  were  payable  at  the 
First  National  Bank  of  Canandaigua,  where  she  kept  her 
bank  account.  The  plaintiff  purchased  the  note  before 
maturity,  and  at  the  time  of  such  purchase  the  holder 
represented  to  him  that  the  note  was  a  bona  fide  note, 
given  for  a  fair  business  transaction.  The  plaintiff  had 
no  notice  of  the  facts  touching  the  origin  of  the  note. 

It  is  also  found  by  the  court  below  that  the  husband 
and  agent  of  the  defendant  came  down,  with  the  consent 
of  his  wife,  (the  defendant^)  to  get  his  life  insured.  That 
he  was  examined,  and  the  agents  of  the  company  told 
him  they  would  insure  him  for  five  years,  but  would 
consult  over  insuring  him  for  his  life.  That  he  made 
this  note,  and  gave  it  to  Cohalen,  who  acted  as  the  agent 
of  the  husband,  for  procuring,  on  his  behalf,  the  policy, 
and  who  had  introduced  him  to  the  company,  as  the 
payment  for  the  first  year's  premium,  and  Cohalen  was 
to  fon^mrd  the  policy.  When  the  husband  returned 
home  he  informed  his  wife  of  what  he  had  done,  to  which 
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she  made  no  objection.  The  policy  was  not  issued  nor 
forwarded  to  him,  bnt  the  note  was  converted  by  Coha- 
len  to  his  own  use,  and  sold  to  the  plaintiflf,  who  took 
the  same  without  notice  of  the  want  of  consideration 
thereof,  or  of  its  misapplication.  The  judge,  at  the 
circuit,  dismissed  thQ  complaint,  to  which  the  plaintiff 
excepted ;  and,  after  the  judgment,  he  appealed. 

D.  McMahon^  for  the  appellant. 

J,  W.  FeetcTy  for  the  respondent. 

By  the  Courts  Fancher,  J.    The  defendant  did  not, 
on  the  face  of  the  note,  charge,  in  express  terms,  her 
separate  estate.    The  case  of  the  Corn  Exchange  Ins. 
Co,  V.  BaJbcock,  (42  N.  Y.  613,)  is  not,  therefore,  author- 
ity against  her  defence.    Had  she  made  the  note  a  charge 
on  her  separate  estate,  by  its  terms,  she  might  perhaps,  be 
estopped  from  asserting  that  it  was  not  given  for  the 
benefit  of  her  separate  estate.     ( Todd  v.  AmeSj  60  Barb. 
462.    Foster  v.   Conger,  61  id.  147.)    The  note  itself 
bears  no  evidence  that  the  defendant  charged,  or  in- 
tended to  charge,  her  separate  estate.    It  is  clear,  upon 
the  evidence,  that  the  note  was  not  used  in  reference  to, 
or  for  the  benefit  of,  the  business  or  separate  estate  of 
the  defendant.    It  does  not  help  the  plaintiff  to  show 
that  she  conducted  business  on  her  own  account  and 
in  her  own  name ;  nor  that  her  husband,  as  her  agent, 
carried  on  the  business ;  nor  that  representations,  as  to 
the  business  character  of  the  note  in  question,  were 
made  to  the  plaintiff.    It  comes  back  to  this,  was  the 
note  made  or  negotiated  in  respect  of  the  business  or 
separate  estate  of  the  defendant?    If  not,  it  is  void. 
The  legal  incapacity  of  married  women  to  make  valid 
contracts  is  the  same  now  as  it  was  before  our  late  stat- 
utes, unless  the  contracts  relate  to  their  business  or 
separate  estates.    Except  as  to  her  business  and  her 
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separate  estate,  the  attempted  obligations  of  a  married 
woman  are  void.  By  virtue  of  the  statutes  of  1860  and 
1862,  relative  to  the  rights  of  married  women,  {Laws  of 
1860,  ch.  90;  Laws  qj^1862,  ch.  172,)  a  married  woman 
may  make  bargains,  carry  on  trade  or  business,  and 
perform  labor  and  services,  on  her  own  account,  and  for 
her  exclusive  benefit,  as  if  she  were  unmarried ;  and  all 
her  earnings  belong  to  her,  as  her  sole  and  separate 
property.  {Foster  v.  Conger^  61  Barb.  145.)  But,  ex- 
cept in  the  instances  where  the  transactions  concern  her 
separate  business  or  her  separate  estate,  her  obligations 
are  void.  This  principle  has  been  often  asserted.  {Han- 
see  V.  De  Witt^  63  Barh.  53.  Vansteertburgh  v.  Hoffman^ 
15  id.  28.  Edw.  on  Bills ^  66-68.)  Our  statutes  have 
not  removed  from  married  women  their  common  law 
disabilities,  except  as  to  their  transactions  in  their  sepa- 
rate business,  or  relating  to  their  separate  estates.  ( Tale 
V.  DedereTj  22  N.  Y.  460.  Corn  Exchange^  Ins.  Go.  v. 
BdbcocJc^  42  id.  639.  Deck  v.  Johnson^  2  Keyes^  348.) 
The  evidence  fully  warranted  the  finding  of  the  court, 
that  the  note  in  question  was  not  made  or  given  in  any 
business  of  the  defendant ;  that  neither  she  nor  her  sepa- 
rate estate  derived  any  benefit  therefrom ;  that  no  consid- 
eration was  received  by  her  for  the  note ;  that  it  is  not 
stated  in  the  note  that  she  charged,  or  intended  to  charge, 
her  separate  estate  with  the  payment  thereof ;  that  the 
policy  was  not  issued,  to  procure  which  the  note  was 
made ;  and  that  the  note  was  diverted  from  its  intended 
use  by  Cohalen,  who,  for  his  own  benefit,  sold  it  to  the 
plaintiff.  It  follows  from  these  facts,  that  the  note  never 
had  any  validity  or  legal  inception ;  and  it  is  absolutely 
void.  At  common  law  a  married  woman  cannot  be  a 
party  to  a  bill  or  note ;  and  the  contracts  she  is  enabled 
by  statute  to  make,  are  such  only  as  are  made  in  the 
business  she  conducts  on  her  own  account,  or  such  as 
relate  to  her  separate  property.  She  is  not  enabled  to 
give  an  accommodation  note,  nor  one  unconnected  with 
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her  separate  business  or  property  ;  and  a  person  taking 
such  a  note,  though  hona  fide  and  for  value,  cannot  re- 
covef  upon  it  against  her.  {Corn  Exchange  Ins.  Co.  v. 
BdbcocJc,  57  Barh.  227.  Scudder  v.  Oori^  18  Abb.  Pr. 
223.  Hansee  v.  De  Witt,  63  Barb.,  53.  Kelso  v.  Tah(/r, 
62  id.  125,  129.) 

The  judgment  appealed  from  should  be  afltaned,  with 
costs. 

[FiEST  DvPASTMEKT,  Gknebal  Term,  ftt  Now  Tork,  May  5,  1878.     Ingrakam 
and  Fancher,  Jnstioea.] 


Whelan  m.  Lynch,  survivor,  &c. 

The  plaintiff  having  sent  twenty-one  bales  of  wool  to  the  defendants  to  sell,  on 
his  account,  as  his  factors,  subsequently  (in  October)  g^re  them  orders  to 
sell  the  same,  which  were  not  complied  with ;  whereupon  the  plaintiff  aban- 
doned the  wool  to  the  defendants,  and  sued  to  recover  the  value.  A  motion 
being  made,  to  dismiss  the  complaint,  because  there  was  not  sufficient  evi- 
dence to  prove  the  weight,  or  the  grade  of  the  wool,  the  same  was  denied. 
Held  that  the  defendants  having  furnished  proof  in  an  aocount  of  sales  of  two 
bags  of  wool,  rendered  by  them,  of  what  that  wool  was  sold  for,  that,  together 
with  proof  as  t6  the  value  of  wool  in  October,  was  sufficient,  if  there  was  no 
other  evidence,  to  warrant  the  jury  in  finding  the  value  to  be  equal  to  the 
price  it  brought  after  being  abandoned  to  the  defendants.  That  at  any  rate, 
it  placed  the  case  before  the  jury  in  a  condition  which  prevented  the  court 
from  dismissing  the  complaint 

The  judge  instructed  the  jury  that  the  plaintiff  was  entitled  to  recover  "  the 
highest  price  which  wool  of  this  description  had  rsached  in  the  market  be- 
tween October  24  and  the  time  this  suit  was  brought."  Hdd  that  this  rule 
was  erroneous.  That  the  factors  had  a  reasonable  time  to  comply  with  the 
orders  to  sell ;  and  in  the  absence  of  any  proof  to  the  contrary,  thirty  days 
was  a  longer  time  than  was  necessary  to  enable  them  to  obey  such  instruc- 
tions. That  if  they  had  been  obeyed,  the  moneys  received  would  have  been 
the  price  at  which  wool  would  have  sold  at  that  place ;  and  that  value  was 
the  sum  which  the  plaintiff  was  entitled  to  recover. 

HM,  also^  that  the  action  being  one  in  which  the  plaintiff  was  only  to  be  in- 
demnified for  his  actual  loss  arising  from  the  disobedience  of  his  instructions, 
his  claim  could  in  no  event  exceed  what  the  wool  would  have  sold  for,  at  the 
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time  when  the  order  should  have  been  obeyed,  and  interest  from  that 

time ;  and  that  was  the  proper  rule  of  damages,  instead  of  the  one  given  to 
the  jury. 

THIS  is  an  appeal  by  the  defendant,  from  a  judgment 
rendered  on  the  verdict  of  a  jury  against  the  defen- 
dant, on  a  trial  at  the  circuit,  and  also  an  appeal,  by 
him,  from  an  order  denying  a  motion  for  a  new  trial, 
made  upon  the  judge' s  minutes,  upon  exceptions  taken 
at  the  trial,  and  for  insufficient  evidence  and  excessive 
damages. 

John  E,  Burrill^  for  the  appellant. 

Brewer^  Kasmire  &  Leary^  for  the  respondent. 

By  the  Courts  Ingraham,  P.  J.  This  action  was 
brought  to  recover  the  value  of  twenty-one  bales  of  wool 
sent  to  the  defendants  to  be  sold  on  account  of  the  plain- 
tiff, on  which  they  made  advances.  Orders  were  given 
to  sell  the  same,  which  were  not  complied  with,  and  the 
plaintiff  abandoned  the  wool  to  the  defendants  and 
claims  to  recover  the  value. 

A  motion  was  made,  to  dismiss  the  complaint,  be- 
cause there  was  not  sufficient  evidence  to  prove  the 
weighty  or  the  grade  of  the  wool ;  which  motion  was 
denied.  Neither  of  these  defects  in  the  proof  destroyed 
the  cause  of  action.  There  was  proof  furnished  by  the 
defendant  in  the  account  of  sales  of  two  bags  of  wool, 
subsequently  rendered  to  the  plaintiff,  of  what  that  wool 
was  sold  for,  which,  with  the  evidence  of  Avery  as  to 
the  value  of  wool  in  October,  if  there  was  no  other  evi- 
dence, was  sufficient  to  warrant  the  jury  in  finding  the 
value  to  be  equal  to  the  price  it  brought  after  he  had 
abandoned  it  to  the  defendants.  At  any  rate,  it  placed 
the  case  before  the  jury  in  a  condition  which  prevented 
the  court  from  dismissing  the  complaint. 

The  objection  to  the  testimony  of  Rockwell,  as  to  the 
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value  of  city  pulled  wool,  was  not  well  taken.  That 
was  the  character  of  the  wool  in  controversy.  If  the 
plaintiflP  s  wool  was  of  an  inferior  quality,  or  in  bad  con- 
dition, it  was  in  the  power  of  the  defendants  to  show 
those  facts.  The  case  relied  on,  in  42  -ZT.  J".  261,  was  on 
a  motion  to  strike  out  testimony  without  giving  any  suffi- 
cient reason  therefor,  and  does  not  apply. 

The  objection  to  the  price  current  is  not  without  diffi- 
culty. It  is  usual,  in  connection  with  such  evidence,  to 
show  how  the  same  was  made  up,  and  where  and  how 
the  information  was  obtained.  The  cases  of  IJush  v. 
Druse,  (4  Wend.  314,)  and  CliquoVs  Chwmpaigne,  - 
(3  Wall.  241,)  seem  to  sustain  its  admission  where  the 
information  comes  from  persons  using  it  in  their  busi- 
ness. The  evidence  shows  it  to  be  the  regularly  pub- 
lished paper,  taken  from  tlie  files. 

The  instruction  to  the  jury  was  that  the  plaintiff  was 
entitled  to  recover  '*  the  highest  price  which  wool  of  this 
description  has  reached  in  the  market  between  October 
24,  and  the  time  this  suit  was  brought." 

It  is  evident,  on  a  little  reflection,  that  this  rule  was 
erroneous.  The  orders  to  sell,  were  given  in  October, 
1864.  The  factor  had  a  reasonable  time  to  comply.  In 
the  absence  of  any  proof  to  the  contrary,  thirty  days 
was  a  longer  time  than  was  necessary  to  have  obeyed 
such  instructions.  If  they  had  been  obeyed,  the  moneys 
received  would  have  been  the  price  at  which  wool  would 
have  sold  at  that  place ;  and  that  value  was  the  sum 
which  the  plaintiff  was  entitled  to  recover. 

A  contrary  or  different  rule  exists  where  the  instruc- 
tions are  not  to  sell.  There  it  has  been  held  the  princi- 
pal may  recover  the  highest  price  up  to  the  commencing 
of  the  action.  {Scott  v.  Rogers,  31  N.  T.  676.)  In 
Le  Quen  v.  Oowterneur  &  Kemble,  (1  John.  Cos.  436,)  the 
rule  was  expressly  held  to  be  the  value  of  the  property 
at  the  time  the  breach  of  orders  took  place. 

Several  cases  are  cited,  by  the  plaintiff's  counsel,  in 


NEW  YORK— MAY,  1878.  329 


Whelan  v.  Lynch. 


support  of  the  rule  as  stated  on  the  trial.  All  those 
cases  were  actions  to  recover  for  the  sale  of  stocks  with- 
out proper  authority.  The  rule  as  laid  down  in  these 
cases  is  peculiar  to  such  actions,  and  has  never  been  ex- 
tended. {Romaine  v.  Van  Allen^  28  N.  Y.  309.  Scott 
V.  Roger Sy  31  id,  678.  Burt  v.  Dutcher^  M  id.  493. 
MarJcliam  Jaudon^  41  id.  245.)         * 

As  the  action  is  one  in  which  the  plaintiff  is  only  to 
be  indemnified  for  his  actual  loss  arising  from  the  dis- 
obedience of  his  instructions,  it  is  difficult  to  see  how  his 
claim  could  in  any  event  exceed  what  the  wool  would 
have  sold  for,  when  the  order  should  have  been  obeyed, 
and  interest  from  that  time.  That  was  the  proper  rule, 
instead  of  the  one  given  to  the  jury. 

The  rule  in  regard  to  the  non-delivery  of  merchandise 
is  similar  to  that  applicable  to  the  present  case,  viz :  The 
diflference  between  the  agreed  price  and  that  at  which 
the  merchandise  could  be  sold,  when  the  action  was 
against  the  vendee  for  not  accepting,  and  when  against 
the  vendor  for  not  delivering,  the  value  of  the  article  on 
the  day  when  it  should  have  been  delivered. 

The  value  of  the  article  on  the  day  of  delivery  (and  in 
this  case  on  the  day  when  the  same  should  have  been 
sold)  forms  the  most  direct  method  of  ascertaining  the 
measure  of  indemnity.     {Davxi  v.  Fiedler ^  12  N.  Y.  40.) 

The  same  case  also  decides  that  the  plaintiff  is  entitled 
to  recover  interest  on  the  amount  of  damages  from  the 
day  when  the  damages  are  estimated. 

If  there  was  error  in  the  rule  of  damages  as  above 
stated,  the  defendant  would  be  entitled  to  a  new  trial, 
xmless  we  can  see  that  the  error  did  not  work  any  injus- 
tice to  the  defendant.  It  is  urged  that  the  amount  of 
value  allowed  by  the  jury  was  within  the  limits,  from 
October  to  January,  and  that  this  was  a  reasonable  time 
to  effect  the  sale. 

Independent  of  the  question,  what  would  have  been  a 
reasonable  time  to  sell,  I  am  at  a  loss  to  see  how  we  can 
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make  any  estimate  of  the  basis  on  which  the  jury  acted, 
in  rendering  their  verdict.  The  shipping  list  contains 
quotations  only  of  super-pulled,  except  in  two  or  three 
instances,  while  the  greater  part  of  the  lot  in  contro- 
versy was  called  lambs  wool,  and  it  contained  only 
674  lbs.  of  super.  Which  was  the  most  valuable,  or 
how  the  jury  made  up  their  verdict,  does  not  appear 
from  any  thing  in  the  case. 

The  price  at  which  the  defendants  sold  the  plaintiffs 
wool  was  properly  excluded.  It  furnished  no  proper 
evidence  of  the  value  of  the  wool  in  1864.  That  sale  was 
made  in  1866  or  1867,  and  could  not  be  used  in  any  way 
as  evidence  to  show  the  value  of  wool  in  1864. 

The  objection  as  to  the  two  bales  sold  and  included 
in  the  account  rendered  was  made  too  late,  even  if  it 
could  have  been  of  any  avail  at  any  time.  It  was  not 
made  until  after  the  verdict  had  been  rendered  by  the 
jury.  It  was  too  late,  then,  to  ask  for  any  instructions, 
or  for  any  reconsideration  by  the  jury  of  their  findings. 

That  account,  as  rendered,  cannot  be  considered  as 
waiving  the  previous  instructions  to  sell ;  nor  as  holding 
the  plaintiff  bound  by  the  subsequent  acts  of  the  defen- 
dant in  selling  the  nineteen  bales  on  hand.  The  plain- 
tiff had,  long  before,  notified  the  defendants  of  his  inten- 
tion to  hold  them  liable  for  all  the  wool,  in  consequence  of 
their  disobedience  of  instructions ;  and  as  the  jury  have 
found  such  to  be  the  fact,  it  did  not  avail  the  defen- 
dants to  show  that  they  afterwards  sold  the  property, 
and  notified  the  plaintiff  thereof. 

For  the  error  in  regard  to  the  rule  of  damages,  there 
must  be  a  new  trial. 

Judgment  reversed,  and  a  new  trial  ordered  ;  costs  to 
abide  the  event. 

[FiBST  Department,  Gknieral  Term,  at  New  York,  May  6,  IS'jS.  Inffraham, 
FancKer  and  Davis,  Justices.] 
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In  1859,  the  common  cooncil  of  New  York,  by  resolution,  directed  the  pave-  ,«.2I-HL®  ^"^ 
ment  of  Fourth  and  Hfth  streets,  from  Bowery  to  Mangin  street,  with  a 
patent  pavement.  Afterward,  the  common  council  adopted  a  resolution 
striking  out "  Mangin  street  **  and  inserting  "  JjewU  street,*'  <&c.  In  pursuance 
of  the  resolution  first  passed,  proposals  were  received  for  paving  these  streets 
from  Bowery  to  Mangin  street,  to  be  opened  on  the  10th  of  January,  1870. 
Only  one  proposal  was  made,  and  that  by  the  relator;  and  snch  proposal 
was  accepted,  and  the  contract  awarded  to  him.  The  contract  being  sub- 
mitted to  the  commissioners  appointed  under  the  act  of  1872,  chap.  580,  as 
an  award  of  a  contract  from  Bowery  to  Lewis  street,  they  gave  a  certificate 
tliat  they  were  satisfied  there  had  been  no  fraud  in  the  award.  The  coomiis- 
sioner  of  public  works  refusing  to  make  the  contract  the  relator  applied  for  a 
mandamus  to  compel  him  to  execute  the  same;  which  application  was  de- 
nied, and  an  appeal  taken. 

Held,  1.  That  the  Croton  board  had  no  right  to  award  a  contract  which  had 
been  made  upon  proposals  to  do  the  work  in  a  different  way  from  that  which 
was  contemplated  when  the  notice  was  published  for  receiving  such  pro- 
posals; and  if  it  had  been  done,  no  assessment  under  it  would  have  been 
valid. 

2.  That  the  certificate  of  the  commissioners  under  the  act  of  1872,  did  not 
iDake  it  obligatory  upon  the  commissioner  of  public  works  to  execute  the 
contract;  such  certificate  not  being  in  accordance  with  the  statute.  That 
the  contract  submitted  to  them  was,  one  to  pave  the  street  from  Bowery  to 
Mangin  street,  while  the  one  they  certified  to  was  a  contract  to  pave  from 
Bowery  to  Lewis  street.  That  their  duty  was  to  examine  as  to  contracts 
that  had  been  entered  into  within  five  years  preceding,  or  which  had  been 
awarded  but  not  executed. 

8.  That  these  provisions  of  the  statute  relate  only  to  contracts  which  had  been 
previously  authorized  by  the  common  council ;  not  to  contracts  made  with- 
out any  ordinance  therefor. 

4.  That  the  contract  could  not  have  been  made  to  Mangin  street.  The  com- 
missioners had  no  power  to  change  it  to  Lewis  street,  and  the  certificate 
given  by  them  was  not  a  certificate  as  to  any  contract  then  existing,  or  any 
contract  which  had  then  been  awarded,  but  one  which  they  undertook  to 
make,  so  as  to  conform  it  to  the  subsequent  legislation  of  the  conmion  council 

5.  That  they  had  no  such  authority,  and  their  certificate  gave  no  validity  to 
the  contract. 

Where  the  work  to  be  done,  (in  paving  a  street,)  is  under  a  patent,  there  is  no 
propriety  in  advertising  for  proposals,  or  in  attempting  to  carry  out  the  pro- 
vision that  the  work  shall  be  given  to  the  lowest  bidder ;  there  being  no  op- 
portunity for  any  competition,  in  consequence  of  the  patent 
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The  provision  which  entitles  the  person  making  the  lowest  estimate  to  hare 
the  contract  awarded  to  him,  does  not  apply  to  estimates  forpatent-ed  articles 
or  modes  of  work. 

APPEAL  from  an  order  made  at  a  Special  Term,  de- 
nying an  application  for  a  mandamus  to  compel 
the  defendant  Van  Nort,  commissioner  of  public  works, 
to  execute  a  contract  for  paving  certain  streets. 

In  1869  the  common  council  of  the  city  of  New  York 
directed  the  pavement  of  Fourth  and  Fifth  streets,  from 
Bowery  to  Mangin  street,  with  a  patent  pavement.  Af- 
terward, the  common  council  adopted  a  resolution 
striking  out  Mangin  street  and  inserting  Lewis  street., 
and  excepting  portions  of  the  street  where  then  paved 
with  stone,  block  or  wooden  pavement,  and  the  space 
between  the  railroad  tracks. 

In  pursuance  of  the  resolution  first  passed,  propo- 
sals were  received  for  paving  those  streets  from  Bowery 
to  Mangin  street,  to  be  opened  on  the  10th  of  January, 
1870.  Only  one  proposal  was  made,  and  that  by  the 
relator,  and  was  for  the  paving  under  the  first  resolu- 
tion ;  and  such  proposal  was  accepted,  and  the  contract 
awarded  to  the  relator.  Afterward,  the  same  was  sub- 
mitted to  the  commissioners  appointed  under  the  act  of 
1872,  chapter  680,  as  an  award  of  a  contract  from  Bow- 
ery to  Lewis  street ;  and  they  gave  a  certificate  that  they 
were  satisfied  there  had  been  no  fraud  in  the-  award. 
Van  Nort,  commissioner  of  public  works,  refused  to 
make  the  contract,  and  the  relator  applied,  at  Special 
Term,  for  a  mandamus  to  compel  him  to  execute  the 
same.  The  application  was  denied,  and  the  relator 
appealed. 

By  the  Courts  Ingraham,  P.  J.  There  can  be  no 
doubt  as  to  the  effect  of  the  change  of  the  resolution,  by 
the  common  council.  The  original  proposal  was,  from 
the  Bowery  to  Mangin  street.  Whether  there  was  any 
difference  in  the  character  of  the  work  by  limiting  the 
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distance  to  Lewis  street  does  not  appear  ;  but  it  is  evi- 
dent, from  the  second  resolution,  that  the  work  to  be 
done  was  changed*  by  excepting  portions  of  the  street 
which  had  been  paved,  and  by  excepting  the  pavement 
between  the  tracks  of  the  railway.  It  was  irregular  in 
the  Croton  board,  under  the  circumstances,  to  award  a 
contract  which  had  been  made  upon  proposals  to  do  the 
work  in  a  different  way  from  that  which  was  contem- 
plated when  the  notice  was  published  for  receiving  such 
proposals.  They  had  no  right  to  make  such  award, 
and  if  it  had  been  done,  no  assessment  made  under  it 
would  have  been  valid. 

But  beyond  this,  when  the  work  to  be  done  is  under 
a  patent,  there  is  no  propriety  in  advertising  for  pro- 
posals, nor  in  attempting  to  carry  out  the  provision  that 
the  work  shall  be  given  to  the  lowest  bidder.  There  is 
no  opportunity  for  any  competition,  in  consequence  of 
the  patent,  and  the  public  officer  might  more  advantage- 
ously, and  with  as  much  propriety,  negotiate  for  a  con- 
tract directly,  as  to  receive  proposals.  The  offer,  in  the 
present  case,  was  the  only  one  received.  It  was  as 
much  the  highest  as  it  was  the  lowest ;  and  no  right  to 
the  contract,  under  such  circircumstances,  was  acquired 
by  the  estimate.  The  provision  winch  entitles  the  per- 
son making  the  lowest  estimate  to  have  the  contract 
awarded  to  him  does  not  apply  to  such  a  class  of  esti- 
mates, viz.,  for  patented  articles  or  modes  of  work. 

It  is  urged,  however,  that  the  certificate  of  the  com- 
missioners under  the  act  of  1872  makes  it  obligatory 
upon  the  respondent  to  execute  the  contract. 

Even  if  such  was  the  intent  of  the  statute,  the  certi- 
ficate of  the  commissioners  is  not  in  accordance  with  it. 
The  contract  submitted  to  them  was  one  to  pave  the 
street  from  Bowery  to  Mangin  street,  while  the  one  they 
certify  to  is  a  contract  to  pave  from  Bowery  to  Lewis 
street.     Their  duty  was  only  to  examine  as  to  contracts 
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that  had  been  entered  into  within  five  years  preceding, 
or  which  shall  have  been  awarded  but  not  executed. 

Tlaese  provisions  relate  only  to  contracts  which  had 
been  previously  authorized  by  the  common  coxmcil ; 
not  to  contracts  made  without  any  ordinance  therefor. 
The  contract  could  not  have  been  made  to  Mangin  street 
The  commissioners  had  no  power  to  change  it  to  Lewis 
street,  and  the  certificate  they  have  given  is  not  a  cer- 
tificate as  to  any  contract  then  existing,  or  any  contract 
which  had  then  been  awarded,  but  one  which  they  un- 
dertook to  make  so  as  to  conform  it  to  the  subsequent 
legislation  of  the  common  council.  They  had  no  such 
authority,  and  their  certificate  gives  no  validity  to  the 
contract. 

The  order  appealed  from  should  be  affirmed. 

[P1B8T  DxPAiinncNT,  GnncBAL  Tsrm,  at  New  York,  May  5,  1873.     Ingr^ham 
and  DaviSf  Justices.] 


The  Pacific  Mail  Steamship  Company  vs.  The  Great 

Western  Insurance  Company. 


Rnger  Brothers,  being  the  owners  and  agents  of  a  steamship,  chartered  her 
to  the  pUintiff  to  carry  a  cargo  of  coal  from  New  York  to  Japan.  Having 
agreed  with  the  plaintiff  to  famish  the  latfccr  with  a  policy  of  insurance 
covering  the  freight  money  and  the  value  of  the  coal,  they  procured  of  the 
defendant  a  policy,  by  which  the  defendant  insared  "  Rugcr  Brothers  <m 
account  of  wham  it  may  concern.  In  case  of  loss,  to  be  paid  to"  the  plaintiit 
"  Such  loss  to  be  paid  in  thirty  days  after  proof  of  loss  and  proof  of  interest*' 
4bc. ;  "  the  amount  of  any  note  or  notes  given"  the  defendant  "  for  premlnms, 
if  unpaid,  and  all  other  indebtedness,  being  first  deducted."  The  ship  aiiled, 
with  the  coal  on  board,  and  was  never  heard  from,  afterward.  The  phuntiif 
was  the  owner  of  the  coal.  In  an  action  on  the  policy,  the  defendant 
attempted  to  set-off  three  notes  held  by  the  defendant,  for  premiums,  made 
by  Ruger  Brothers,  amounting  in  the  aggregate  to  more  than  the  Iohl 
Hdd  that  the  decision  of  the  referee,  excluding  the  setK>ff,  and  that  the  plaia- 
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tiff  was  entitled  to  recorer  the  fiiU  amount  of  its  clum,  less  the  amount  of 
premimns  for  this  insurance,  was  correct. 

Jleld^  ai90y  that  the  subject  insured  not  belonging  to  Ruger  Brothers,  but  to  the 
plaintiff,  the  policy  did  not  insure  the  former,  but  in  virtue  of  its  terms,  it 
did  insure  the  latter.  That  the  expression  in  the  policy,  "  whom  it  may  con- 
cem,**  covered  the  plaintiff,  as  the  real  owner,  of  the  property,  and  Ruger 
Brothers  could  claim  nothing  under  the  policy. 

JIMf  further,  that  the  notes  of  Ruger  Brothers,  held  by  the  defendant,  which 
had  no  connection  with  this  insurance,  were  not  a  legal  counter-claim,  nor 
did  the  policy  authorize  the  defendant  to  deduct  them  from  the  amount  due 
under  the  policy,  for  the  loss. 

It  is  a  familiar  principle  that  an  assignee  cannot  claim,  or  recover,  what  his 
assignor  could  not. 

The  legal  result  is  not  the  same,  where  a  policy  is  assigned  as  when  the  un- 
derwriter insures  "  whom  it  may  concern,"  and  there  is  no  assignment.  In 
the  latter  case,  there  is  a  privity  between  the  insurance  company  and  the 
actual  owner  of  the  property,  from  the  time  of  the  insurance,  and  the  contract 
is  with  him,  as  the  assured. 

APPEAL  from  a  judgment  entered  on  the  report  of  a 
referee. 
The  facts  are  sufficiently  stated  in  the  opinion  of  the 
court. 

Joseph  JET.  CTioate^  for  the  appellant. 

James  P.  Lovyrey^  for  the  respondent.    ' 

By  the  Courts  PancheRj  J.  In  May,  1866,  Ruger 
Brothers  were  owners  and  agents  of  the  ship  Elise  Rvr 
ger^  and  chartered  her  to  the  plaintiff  to  carry  900  tons 
of  coal  from  New  York  to  Japan.  They  agreed  to  fur- 
nish the  plaintiff  with  a  policy  of  insurance  covering  the 
freight  money  and  the  value  of  the  coal,  and  with  intent 
to  perform  their  obligation,  they  obtained  the  policy 
from  the  cfefendant  on  which  this  action  is  brought. 
The  premium  was  $401.25  on  $8,000  as  the  value  of  the 
coal.  By  the  policy,  the  defendant  insured  "Ruger 
Brothers,  on  account  of  whom  it  may  concern.  In  case 
of  loss  to  be  paid  to  Pacific  Mail  Steamship  Co.,"  and 
the  policy  contained  the  printed  clause  following :  ^ '  And 
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in  case  of  loss,  such  loss  to  be  paid  in  thirty  days  after 

proof  of  loss  and  proof  of  interest  in  the  said (the 

amouTd  of  any  note  or  notes  given  this  company  for 
premiums^  if  unpaid^  and  all  other  indehtedTiess  being 
first  deducted. " ) 

The  vessel  sailed  on  the  intended  voyage,  with  the 
coal  on  board,  and  was  never  heard  from  afterward. 
The  complaint  alleges  that  the  plaintiff  duly  made  and 
furnished  to  the  defendant  proofs  of  loss  and  of  the 
plaintiflfs  interest,  which  allegation  does  not  seem  to  be 
denied.  It  appeared  on  the  trial  before  the  referee,  that 
the  plaintiff  was  the  owner  of  the  coal.  The  defendant 
attempted  to  set-off  three  notes  held  by  it,  for  pre- 
miums, made  by  Ruger  Brothers,  amounting  in  the 
aggregate  to  more  than  the  loss ;  but  the  referee  excluded 
the  set-off,  and  decided  that  the  plaintiff  was  entitled  to 
recover  the  full  amount  of  the  plaintiff' s  claim,  less  the 
amoupt  of  premium  for  the  insurance. 

We  think  the  decision  of  the  referee  was  correct  Had 
the  coal  belonged  to  Ruger  Brothers,  they  would  have 
been  the  parties  assured,  and  the  defendant,  in  that  case, 
would  have  been  entitied  to  deduct  their  notes.  But 
the  evidence  shows  that  Ruger  Brothers  never  owned  or 
had  any  interest  in  the  subject  insured.  It  was  owned 
by  the  plaintiff.  The  policy,  therefore,  did  not  insure 
Ruger  Brothers ;  but,  in  virtue  of  its  terms,  it  did  in- 
sure the  plaintiff.  The  expression  in  the  policy  ' '  whom 
it  may  concern,"  covers  the  plaintiff ;  and  the  agreement 
of  the  defendant  was,  that  the  amount  of  insurance 
should,  "in  case  of  loss,  be  paid  to  the  Pacific  Mail 
Steamship  Company."  It  was  not  possible  that  Ruger 
Brothers  could  claim  or  recover  anything  under  the 
policy;  and  no  property  of  theirs  was  covered  by  it. 
They,  therefore,  were  not  the  parties  insured.  The 
"assured"  was  the  plaintiff.  To  this  the  defendant 
had  agreed ;  for  it  is  well  settied,  that  the  phrase  "  whom 
it  may  concern,"  insures  the  real  owner  of  the  property. 
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{BidweU  v.  Northwestern  Iris.  Co,^  19  N.  T.  182.  Aid- 
rich  V.  Eq.  Safety  Ins.  Co.^  1  Woodb,  &  Min.  276. 
For  gay  v.  Atlantic  Mut.  Ins.  Co.^  2  Roh.  90.) 

In  order  to  give  the  policy  its  correct  reading  and  in- 
terpretation, the  clause  on  which  the  defendant  relies  as 
authorizing  a  counter-claim  of  the  notes,  would  read  as 
follows:  "And  in  case  of  loss,  such  loss  to  be  paid  in 
thirty  days  after  proof  of  loss  and  proof  of  interest  in 
the  said"  party  or  parties  whom  it  may  concern  ("the 
amount  of  any  note  or  notes  given  this  company  for 
premiums,  if  unpaid,  and  all  other  indebtedness  being 
first  deducted.") 

The  amount  of  the  unpaid  premium  due  on  the  policy 
was  deducted  by  the  referee  from  the  amotint  reported 
due  for  the  loss ;  and  it  seems  to  us  clear  that  as  the  de- 
fendant held  no  note  of  the  plaintiff,  it  was  not  en- 
titled to  any  further  deduction.  The  notes  of  Ruger 
Brothers,  which  had  no  connection  with  this  insurance, 
were  not  a  legal  counter-claim,  nor  did  the  policy  author- 
ize the  defendant  to  deduct  them  from  the  amount  due 
under  the  policy,  for  the  loss.  {Hulbert  v.  Pacific  Ins. 
Co.,  2  Swmn.  278.  Al&rich  v.  Eq^.  Ins.  Co.,  1  Woodh. 
&  Min.  276.  WiUiams  v.  Ocean  Ins.  Co.,  2  Mete.  303. 
SoTTis  V.  Eq.  Safety  Ins.  Co.,  12  Or  ay,  631.) 

The  clkses  cited  by  the  appellant's  counsel  {Orosvenor 
V.  Atlantic  Eire  Ins.  Co.,  17  Hf.  T.  391 ;  and  BidweU  v. 
Northwestern  Ins.  Co.,  19  id.  179)  were  neither  of  them 
instances  where  the  policy  insured  "whom  it  may  con- 
cern," as  in  the  present  case.  The  mortgagor  was 
named  as  the  party  insured,  in  each  of  those  cases.  And 
the  cases  cited  by  the  appellant's  counsel,  where  the 
party  named  was  the  person  concerned  at  the  time  of 
the  insurance,  and  who  afterward  assigned  the  policy, 
are  distinguishable  from  the  present  case.  It  is  a  fami- 
liar principle  that  an  assignee  cannot  claim  or  recover 
what  his  assignor  could  not.  The  legal  result  is  not  the 
same  where  a  policy  is  assigned,  as  when  the  under- 
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writer  insures  "whom  it  may  concern,"  and  there  is  no 
assignment.  In  the  latter  case  there  is  a  privity  between 
the  insurance  company  and  the  actual  owner  of  the 
property  from  the  time  of  the  insurance,  and  the  con- 
tract is  with  him  as  the  assured.  We  think  the  judgment 
should  be  afiirmed. 

[FiEBT  Dkpabtmbnt,  Genxbal  Texii,  at  New  York,  May  6, 1873.    Ingraham, 
Fancher  and  DavU,  Justices.] 


John  H.  More  vs.  James  Gordon  Bennett. 

Where  the  defendant,  in  an  action  for  libel,  dies,  before  final  judgment,  the 
plaintiff  is  not  entitled  to  an  order  continning  the  action  against  the  execaior 
of  the  deceased  defendant ;  for  the  reason  that  the  cause  of  action  does  not 
surylTe  or  continue. 

THIS  action  was  brought,  in  June,  1863,  to  recover 
damages  for  an  alleged  libel  appearing  in  the  iVew 
Yoric  Herald.  It  was  tried  at  a  circuit,  and  the  com- 
plaint dismissed  because  it  did  not  contain  facta  suffi- 
cient to  constitute  a  cause  of  action.  Subsequently, 
application  was  made,  at  Special  Term,  for  leave  to 
amend  the  complaint,  which  was  granted.  The  General 
Term  reversed  that  order,  and  an  appeal  was  taken  to 
the  Court  of  Appeals,  and  the  complaint  held  suffi- 
cient, and  a  new  trial  ordered,  in  May,  1872.  {See  48 
N.  T.  472.) 

On  the  8th  day  of  June,  1872,  the  defendant  in  the 
action  died ;  and  his  son,  James  G.  Bennett,  was  ap- 
pointed executor,  and  refused  to  revive  the  action,  on 
the  ground  "  that  the  cause  of  action  did  not  survive. '* 

The  moving  papers  alleged  that  * '  the  publication  was 
for  the  purpose  of  bringing  and  did  bring  a  profit  to  the 
said  defendant,  deceased,  and  that  such  profit  woa  a 
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portion  of  the  estate  left  by  the  deceased,  and  therefore 
the  cause  of  action  survives  against  the  estate  of  the  de- 
ceased ;  and  that  the  executor  therefore  should  be  made 
a  defendant."  An  affidavit  is  read  by  the  attorney  of 
the  defendant,  denying  the  alleged  purpose  of  the  pub- 
lication of  the  libel,  and  denying  that  any  profits  accrued 
to  the  defendant  thereby. 

MayTTiond  &  Coursen^  for  the  motion. 

John  TovmsJiendj  opposed. 

■ 

Hardin,  J.  At  common  lav?^,  an  action  for  libel  did 
not  survive  to  the  representatives  of  a  deceased  plaintiff, 
nor  against  the  representatives  of  a  deceased  defendant. 
(1  Saund.  72,  Jc.  HaigM  v.  Hayt^  19  N.  Y.  467,  opinion 
of  Orover,  J.    8  H(yu).  Pr.  32.) 

It  was  held,  in  May,  1813,  in  Ireland  v,  Ohampney^ 
(4  Taunt  886,)  that  although  an  assessment  of  damages 
took  place  in  the  lifetime  of  a  party  plaintiff,  in  an  ac- 
tion for  libel,  and  the  death  of  the  plaintiff  took  place 
before  entry  of  judgment,  the  action  abated. 

The  general  rule  of  the  common  law  has,  as  to  a  cer- 
tain character  of  wrongs,  been  modified  or  abrogated  by 
express  statutory  provision.  (2  R.  S,  467,  §1,  J3dm.  ed. 
19 iV.  T.  467.)  That  section  provides  for  "wrongs done 
to  the  property,  rights  or  interests  of  another,"  an  ac- 
tion may  be  brought  against  a  wrongdoer,  or,  after  his 
death,  against  his  executors  or  administrators,  in  the 
same  manner,  and  with  the  like  effect,  as  actions  founded 
upon  contract.  But  this  section  is  followed  by  one  ex- 
pressly excepting  from  its  provisions  actions  for  slander 
or  libel ;  and  therefore  the  provisions  of  the  section  of 
the  Revised  Statutes  above  referred  to  leave  untouched 
the  common  law  rule  as  to  the  action  of  libel,  {HaigM 
V.  Hayt^  supra.) 

By  section  3  of  S  i?.  8.  402,  ^Bdm,  ed,^  it  Is  provided 
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that  if  a  sole  defendant  die  after  interlocutory  judgment, 
such  action  "  shall  not  abate  by  reason  of  such  death, 
if  it  might  be  originally  hrcQi^M  against  the  execidors 
of  such  dtfendantP  This  provision  contains,  as  the 
quotation  shows,  a  limitation  which  excludes  the  action 
of  libel ;  as  that  is  not  "an  action  which  might  be  origin- 
ally brought  against  the  executors  of  such  defendant." 
And  it  has  been  held  that  the  entry  of  judgment  after 
verdict  or  interlocutory  judgment,  under  the  provisions 
of  the  Revised  Statutes  just  referred  to,  is  not  allowable, 
under  the  present  practice.  {Livingston  v.  RendaUj 
69  Barh.  495.) 

Those  provisions  regard  either  an  interlocutory  judg- 
ment, or  verdict  in  favor  of  a  party,  in  his  lifetime,  as 
the  foundation  of  a  judgment  to  be  entered  after  his 
death.     (2  R.  8.  402,  §§  4,  5,  Edm.  ed.) 

It  is  provided  by  section  121  of  the  Code  that  "  no  ac- 
tion shall  abate*by  the  death  of  a  party  ***%/*  the 
cause  of  action  survive  or  continue."  It  also  contains 
a  provision  for  continuing  the  action,  somewhat  like  the 
provision  of  the  Revised  Statutes  in  respect  to  continu- 
ing actions.  But  these  general  provisions  were  held  in- 
applicable in  such  actions  as  abated  by  death.  (  Web- 
her^s  Ea?rs  v.  Underhill^  19  Wend.  462,  and  opinion  of 
C(mm,  j;,  463,  454.    6  Abb.  351.     10  id.  105.) 

In  1857  the  legislature  amended  section  121  of  the 
Code  by  adding  that  "  after  a  verdict  shall  be  rendered 
in  any  action  for  a  wrong,  such  action  shall  not  abate 
by  the  death  of  any  party ^  but  the  case  shall  proceed 
in  the  same  manner  as  in  cases  where  the  cause  now 
survives  by  law,"  But  for  this  provision,  actions  of  this 
character  would  abate,  in  the  event  of  death  of  a  party, 
even  after  verdict,  so  far  as  any  provision  of  the  Code 
affects  the  question. 

In  Wood  V.  PhiUips,  (11  Abb.  N.  S.  1,)  it  was  held 
by  the  Court  of  Appeals,  in  1871,  that  by  death  of  the 
plaintiff  an  action  for  purely  personal  wrong  does  not 
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abate  after  verdict,  and  that  the  verdict  is  property  . 
which  passes  to  the  representatives.     Rapallo,  J.,  in  de- 
livering the  opinion  of  the^  court,  says  :''^  A  claim  for* 
damages  for  a  purely  personal  wrong,  while  it  remains 
urdiquidated^  and  unascertained  by  a  verdict^  dies  with 
the  person."     (JPdge  2.) 

Since  the  x)assage  of  section  121  many  cases  have  held 
that  the  death  of  a  sole  defendant  produces  an  abate- 
ment of  an  action  predicated  upon  the  wrongful  act  of 
the  defendant,  and  leave  to  continue  has  been  refused. 
{Putnam  Y.  Van  Buren^  7  Sow.  31.  Freeman  v.  Franks 
10  Abh,  870. ,  Mosely  v.  Mosely^  11  id.  105.  ^issam  v. 
MamiUon,  20  How.  369.) 

For  the  reason  that  the  ' '  cause  of  action  does  not  sur- 
vive or  continue,"  the  platntiflf  is  not  entitled  to  an  order 
continuing  the  same  against  the  executor  of  the  deceased 
defendant. 

The  supposed  profit  derived  by  the  deceased  by  the 
publication  of  the  libel,  nor  the  intent  to  gain  profits  by 
its  publication,  does  not  bring  this  case  within  any  ex- 
ception known  to  the  common  law,  the  Revised  Statutes, 
or  the  Code.  Before  such  an  exception  can  be  incorpo- 
rated in  the  rule  in  respect  to  survival  of  actions,  there 
must  be  an  intervention  by  the  legislature. 

Although,  as  Hunt,  J.,  says,  in  his  opinion,  when 
considering  another  aspect  of  this  case,  "the  plaintiff 
has  received  a  scant  measure  of  justice  in  the  disposition 
of  this  case,"  {^  N.  T.  473,)  still,  it  is  the  duty  of 
the  court  to  adhere  to  the  well  defined,  rule  of  law  in  re- 
spect to  actions  to  recover  damages  for  purely  personal 
vrronga. 

The  motion  is  denied. 

[Kkw  York  Spkoiai.  Tkbm,  February  8,  1873    Hardin,  Justice.] 
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An  indictment,  in  addition  to  the  charge  of  grand  larceny  for  which  the  prisoner 
was  tried,  contained  an  arerment  that  the  prisoner  had  been  tried  and  con- 
yicted,  preyiously,  of  grand  larceny,  and  sentenced  to  the  State's  priaon, 
from  which  he  had  been  dnly  discharged  and  remitted  of  such  judgment.  It 
was  objected  that  there  was  no  proof  that  the  prisoner  was  duly  discharged 
and  remitted  of  such  sentence.  The  record  showed  a  conviction  on  the  6th 
of  February,  1871,  and  a  sentence  to  impriBonment  for  one  year.  The  present 
indictment  was  found  in  June,  1872.  Held  that  the  fact  that  the  term  for 
which  the  prisoner  was  convicted  had  expired  was  sufficient  evidence,  to  go 
to  the  jury,  as  to  Ms  being  discharged  of  that  conviction. 

It  was  also  objected  that,  admitting  the  record  in  evideace,  before  the  priaoner 
was  convicted  of  the  second  offence,  was  proving  his  bad  character,  before  ha 
had  put  his  character  in  issue.  Held,  Uiat  this,  undoubtedly,  would  be  the 
rule,  if  the  object  was  merely  to  prove  bad  character ;  but  that  the  record 
was  liot  offered  for  that  purpose,  but  to  prove  a  fact  which  the  legislature 
had  made  proper  to  be  proven,  viz.,  a  previous  conviction. 

That  there  is  nothing  in  the  statute,  which  requires  the  prior  conviction  to  be 
averred  in  the  indictment.  But  if  the  matter  ia  properly  inserted  therein, 
it  may  with  propriety  be  proved,  on  the  trial,  and  the  verdict  of  the  jury 
taken  thereon. 

That  the  inquiry  is  sanctioned  by  law,  and  so  £a.r  it  must  be  considered  as  alter- 
ing the  rule  as  to  character,  which  would  otherwise  exclude  such  evidence. 


W 


RIT  of  error  to  review  a  conviction  for  grand 
larceny. 


By  the  Court,  Ingraham,  P.  J.  The  indictment  in 
this  case,  in  addition  to  the  charge  of  grand  larceny  for 
which  the  prisoner  was  tried,  contained  an  averment  that 
the  prisoner  had  been  tried  and  convicted,  previously, 
of  grand  larceny,  and  sentenced  to  the  Staters  prison, 
from  which  he  had  been  duly  discharged,  and  remitted 
of  such  judgment. 

One  objection,  in  this  case,  is,  that  there  was  no  proof 
that  the  prisoner  was  duly  discharged  and  remitted  of 
such  sentence. 

The  record  shows  a  conviction  on  the  6th  of  February, 
1871,  and  sentence  to  imprisonment  for  one  year.  The 
present  indictment  was  found  in  June,  1872.     In  Bar- 


NEW  YORK— MAY,  1878.  343 


Johnson  v.  The  People. 


day  V.  The  People^  decided  this  term,  it  was  suggested 
that  the  fact  of  the  term  for  which  the  prisoner  was 
sentenced  had  expired  was  sufficient  evidence,  to  go  to 
the  jury,  as  to  his  being  discharged  of  that  conviction. 

The  other  objection  is,  that,  admitting  the  record  in 
evidence,  before  he  was  convicted  of  the  second  oflfence, 
was  proving  his  bad  character,  before  he  had  put  his 
character  in  issue.  This  undoubtedly  would  be  the  rule, 
if  the  object  was  merely  to  prove  bad  character.  It  was 
not  offered  for  that  purpose,  but  to  prove  a  fact  which 
the  legislature  had  made  proper  to  be  proven,  viz.,  a 
previous  conviction. 

There  is  nothing  in  the  statute  which  requires  the  pre- 
vious conviction  to  be  averred,  in  the  indictment.  It 
seems  to  have  been  inserted  since  the  passage  of  the  law, 
in  this  State,  in  conformity  with  the  practice  in  England ; 
and  that  course  was  approved  of  in  Stevens  v.  The  Peo- 
ple^ (1  jBi7Z,  261 ;)  but  the  proceedings  there  have  been 
regulated  by  law,  which  not  only  requires  the  averments 
in  the  indictment,  but  also  by  another  statute,  which 
postpones  the  trial  of  the  question  of  a  previous  convic- 
tion, until  the  prisoner  has  been  convicted  of  a  second 
oflfence.  The  passage  of  such  a  law  would  be  desirable, 
in  this  State.  As  it  is  not  the  law,  there  is  no  reason 
why  we  should  follow  the  English  statute. 

If  the  matter  is  properly  inserted  in  the  indictment,  it 
may  with  propriety  be  proved,  on  the  trial,  and  the  ver- 
dict of  the  jury  taken  thereon.  The  inquiry  is  sanctioned 
by  law,  and  so  far  it  must  be  considered  as  altering  the 
rule  as  to  character,  which  would  otherwise  exclude 
such  evidence. 

Judgment  aflGbmed. 

[]^»8T  Dkpaatmemt,  QnnoLAL  Tbkx,  at^ew  York,  May  5,  1878.  Ingraham, 
Brady  and  Learned,  Justices.] 


344       CASES  IN  THE  SUPREME  COURT. 


Clancy  vs.  Byrne. 

The  defendAnt  was  the  lessee  of  a  pier.  In  the  lease,  he  covenanted  to  make 
all  ordinary  repairs  to  the  premises,  such  as  replacing  spring  spiles,  patching 
worn  surfaces,  <&c.  The  landlord  was  to  make  repfurs  of  an  extraordinary 
nature^such  as  replanking  or  sheathing  the  whole  surfaces  of  the  pier  dc 
The  defendant  did  not  occupy  the  pier,  himself,  but  relet  it.  In  an  action 
to  recover  damages  for  the  loss  of  the  plaintiff's  horse,  in  oonBequen<»  of  an 
omission  to  repair,  there  was  testin^ony  to  the  effect  that  ordinary  repairs  would 
not  suffice,  but  that  the  pier  needed  replanking  and  resheathing.  The  court 
charged  the  jury  that  it  was  the  defendant's  duty  to  comply  with  his  cov- 
enant ;  and  that  he  was  liable,  if  at  all,  for  not  complying  with*  it  That  it 
was  for  the  jury  to  say,  on  all  the  evidence,  whether,  if  the  worn  surliMses 
had  been  patched — ^in  other  wordn  whether,  if  he  had  complied  ¥rith  that  cov- 
enant— ^the  horse's  foot  would  h^ve  gone  through.  That  if  he  had  complied 
with  it,  and  the  horse's  foot  would  still  have  gone  through,  he  was  not  re- 
sponsible. Held  that  the  charge  fairly  and  plainly  stated  the  correct  rule,  aa 
to  the  liability  of  the  defendant. 

The  defendant  asked  the  court  to  charge  the  jury  that  if  patching  the  worn 
surface  would  not  have  been  proper,  but  it  was  necessary  to  make  extraordi- 
nary repairs,  such  as  replanking  and  resheathing,  and  in  consequence  of  the 
'  omission  to  do  so,  the  horse  was  injured,  the  plaintiff  could  not  reoo\'er ; 
also,  that  if  ordinary  repairs  would  not  have  been  proper,  the  plaintiff  could 
not  recover.  The  court  refused  so.to  charge.  Held  that  the  charge,  in  sub* 
stance,  contained  all  that  the  defendant  requested  should  be  charged,  though 
not  in  the  identical  language  of  the  requests. 

Held,  alaOf  that  there  was  no  doubt  that  if  the  injury  to  the  horse  occurred  be- 
cause of  the  want  of  that  repair  to  the  pier,  which  the  defendant  had  agreed 
and  was  bound  to  make,  he  was  liable  for  such  injury. 

That  under  the  charge,  the  jury,  in  finding  for  the  plaintiff,  must  have  found 
that  the  injury  resulted  from  the  delinquency  of  the  defendant ;  and  that 
there  was  no  reason  for  interfering  with  the  verdict ;  it  being  sustained  by 
sufficient  evidence. 

THIS  is  an  appeal  from  a  judgment  entered  upon  a 
verdict  for  the  plaintiflf  for  $615,  after  a  trial  at  the 
circuit. 

The  defendant  leased,  from  the  Rhinelander  estate, 
the  south  side  of  pier  No.  34,  North  river;  and  the 
action  was  for  damages  in  consequencfe  of  the  plaintiffs 
horse  falling  through  the  pier.  In  the  lease,  the  defen- 
dant covenanted  to  make  all  ordinary  repairs  to  the 
premises,  such  as  replacing  spring  spiles,  patching  worn 
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Burfaces,  &c.  The  landlord  was  to  make  repairs  of  an 
extraordinary  nature,  such  as  replanking  or  sheathing 
the  whole  surfaces  of  the  pier,  &c.  The  defendant  never 
occupied  the  pier,  but  relet  tHe  same  to  the  Hudson 
Steamboat  Company.  There  was  testimony  to  the  effect 
that  ordinary  repairs  would  not  do,  but  that  the  pier 
needed  replanking  and  resheathing.  Before  the  charge 
of  the  judge'was  made  the  defendant  asked  the  court  to 
charge  the  jury,  that  if  patching  the  worn  surface  would 
not  have  been  proper,  but  it  was  necessary  to  make  ex- 
traordinary repairs,  such  as  replanking  and  resheathing, 
and  in  consequence  of  the  omission  so  to  do  the  horse 
was  injured,  that  the  plaintiff  could  not  recover.  The 
court  refused  so  to  charge,  and  the  defendant  excepted. 
The  defendant  also  asked  the  court  to  charge  the  jury, 
that  if  ordinary  repairs  would  not  have  been  proper  the 
plaintiff  could  not  recover,  and  the  court  refused  so  to 
charge,  and  the  defendant  excepted.  See  same  case  on 
exceptions  taken  on  a  former  trial.     (58  Barbour,  449.) 

Ira  Shafer,  for  the  appellant. 

John  L.  HiM,  for  the  respondent. 

By  the  Court,  Fancher,  J.  If  the  defendant  be 
liable  in  this  case  for  the  loss  of  the  plaintiff's  horse,  it 
is  upon  the  ground  that  he  has  not  complied  with  his 
covenants  in  the  lease.  The  learned  judge  at  the  circuit 
so  charged  the  jury.  His  language  was:  "It  was  his 
[defendant's]  duty  to  comply  with  that  covenant,  and 
he  is  liable,  if  at  all,  for  not  complying  with  it.  It  is 
for  you  to  say,  on  all  the  evidence,  whether  if  the  worn 
surfaces  had  iSeen  patched ;  in  other  words,  whether  if 
he  had  complied  with  that  covenant,  the  horse's  foot 
would  have  gone  through.  If  he  had  complied  with  it 
and  the  horse's  foot  would  still  have  gone  through,  he 
is  not  responsible." 
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This  was  fairly  and  plainly  stating  the  correct  rule  as 
to  the  liabilty  of  the  defendant.  The  jury  were  required 
to  find  that  the  accident  resulted  from  the  defendant  s 
neglect  to  make  the-  ordinary  repairs  which  the  lease 
required  him  to  make,  before  they  could  return  a  verdict 
for  the  plain tiflf.  The  substance  of  the  charge  of  the  judge 
contained  all  that  the  defendant  requested  should  be 
•  charged,  though  not  in  the  identical  language  of  the  re- 
quests. There  is  no  doubt  that  if  the  accident  to  the  horse, 
occurred  because  of  the  want  of  that  repair  to  the  pier, 
which  the  defendant  had  agreed  and  was  bound  to  make, 
he  is  liable  for  the  injury  which  was  thereby  occasioned. 
{Radway  v.  Briggs^  37  N.  T.  258.  Clancy  v.  Byrn^j 
58  Barb.  449.)  Under  the  charge  of  the  learned  judge 
at  the  circuit,  the  jury  must  have  found  that  the  acci- 
dent resulted  from  the  delinquency  of  the  defendant, 
and  we  do  not  discover  any  adequate  reason  for  inter- 
fering with  the  verdict.  It  is  sustained  by  sufficient 
evidence. 
The  judgment  should  be  affirmed,  with  costs. 

[First  Department,  Qeneral  Term,  at  New  York,  May  6,  1878.    Jnffroham 
and  FanchcTf  Justices.] 


Charles  D.  Ingersoll  vs.  Elizabeth  Roe. 

The  defence  that  a  note  was  obtained  by  unlawful  duress  is  available  to  the 
surety,  who  4inited  in  executing  it. 

The  plaintiff,  while  a  partner  of  O.,  loaned  to  him  certain  certificates  of  stock, 
which  O.  sold,  without  the  knowledge  of  the  plaintiff,  and  applied  the  pro- 
ceeds to  his  own  use.  The  plaintiff,  after  fruitless  endearors  to  collect  the 
money,  had  O.  arrested  upon  an  order  of  arrest,  but  released  him  on  hla 
wife's  promise  to  have  him  at.the  plaintiff's  office  the  next  day.  On  the  next 
day,  O.  accompanied  by  his  wife,  and  his  wife's  mother  (the  defendant)  came 
to  the  plaintiff's  office,  where  the  note  in  suit  was  made  by  the  wife,  and  en- 
dorsed by  her  mother.     In  an  action  against  the  endorser,  upon  the  note. 
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one  of  the  defences  set  up  was  that  the  defendant's  endorsement  was  extorted 
from  her  by  fraudulent  representations,  and,  among  others,  that  O.  had  com- 
mitted an  offence  that  rendered  him  liable  to  imprisonment  in  the  State 
prison,  and  the  thrtot,  by  the  plaintiff,  that  unless  the  defendant  gave  the 
note,  he  would  prosecute  0.  and  send  him  to  State's  prison ;  and  there  was 
evidence  tending  to  prove  the  making  of  such  threat.  The  judged  charged 
the  jury  that  there  was  no  evidence  of  duress,  or  undue  influence,  and  sub- 
mitted to  them  two  questions,  viz :  Ist.  Was  the  note  given  for  the  com- 
pounding of  a  felony ;  2d.  If  it  was  not  so  given,  did  the  plaintiff  make 
false  representations  in  regard  to  his  right  to  send  O.  to  the  State  prison, 
and  the  defendant,  for  the  purpose  of  avoidiitg  that  supposed  right,  endorsed 
the  note. 

Meld  1.  That  the  judge's  charge  was  erroneous:  1st.  In  submitting  to  the  jury 
the  question  whether  the  note  was  given  for  compounding  a  felony.  2d.  In 
instructing  the  jury  that  there  were  but  two  questions — as  to  the  compound- 
ii^  a  felony,  and  the  Mse  representations — ^to  be  submitted  to  thenL* 

2.  That  the  question  whether  undue  influence  was  used  should  have  been  sub- 
mitted to  the  jury ;  and  that  it  was  error  for  the  court  to  withdraw  that 
question  from  the  jury,  and  to  charge  them  that  there  was  no  evidence  of 
undue  influence ;  there  being  sufficient  evidence  upon  that  point  for  the  jury 
to  consider,  and  find  whether  or  not  undue  influence  was  used. 

One  who  bargains,  in  a  matter  of  advantage,  with  a  person  placing  confidence 
in  him,  is  bound  to  show  that  a  reasonable  use  has  been  made  of  that  con- 
fidence; and  contracts  cannot  be  sanctioned  if  such  confidence  has  been 
abused. 

Whenever  one  party  is  so  situated  as  to  exercise  a  controlling  influence  over 
the  will,  conduct  and  interests  of  another,  contracts  then  made  will  be  set 
aside,  even  upon  slight  evidence  of  the  improper  exercise  of  such  influence. 

APPEAL,  by  the  defendant,  from  a  judgment  en- 
.tered  on  the  verdict  of  a  jury,  and  from  an  order 
denying  a  motion  for  a  new  Mai,  made  on  the  judge's 
minutes. 

The  action  was  brought  upon  a  promissory  note,  by 
tlie  endorsee,  against  the  endorser,  and  the  jury  found 
a  verdict  in  favor  of  the  plaintiff,  for  the  amount  of  the 
note  and  interest,  $6,481.11. 

J.  M.  Van  CoUj  for  the  appellant 

I.  The  note  is  void,  as  against  the  maker.  1.  She 
liad  not  legal  capacity  to  make  it,  it  not  being  made  for 
the  benefit  of  her  separate  estate.    2.  It  was  obtained 
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from  the  maker  under  duress  and  intimidation.  {Sadie 
V.  SlimTnon,  26  N.  T  9.  1  Siori/s  Eq,  Jut.  %  239. 
Richards  v.  Vanderpoel^  1  Daly^  71.  Osborne  v.  Rob- 
bins,  4  -4.66.  iV.  ^Sl  15.  Strong  v.  OranniSy  26  Barb. 
122.)  3.  And  there  was  undue  influence.  The  plaintiff 
was  an  attorney,  and  the  partner  of  the  maker's  hus- 
band. A  species  of  confidence  was  reposed  in  him  in 
the  transaction.  It  was  his  duty  to  disclose  the  maker's 
incapacity,  and  it  was  a  fraud  to  tell  the  endorser  she 
would  have  no  trouble,  and  that  the  note  would  be  paid 
out  of  Mr.  Owen's  estate. 

II.  The  endorsement  is  void.  1.  The  note  had  no 
legal  inception  before  the  defendant  endorsed  it.  {Cat- 
lin  V.  Ounier,  11  N.  Y.  368.  Jewell  v.  WrigM,  30  id. 
259.)  2.  The  endorsement  was  made  for  the  accommo- 
dation of  the  maker,  without  consideration.  3.  The 
plaintiff  took  the  note  and  endorsement  with  full  knowl- 
edge of  every  fact  affecting  their  validity.  He  is  not  a 
bona  fide  holder,  within  the  rules  applicable  to  com- 
mercial paper.  {Erwin  v.  Downs,  15  N.  T.  575.  Cog- 
gill  V.  Am.  Exch.  Bank,  1  Comst  113.)  4.  The  plaintiff 
procured  the  note  by  duress,  fraud  and  undue  influ- 
ence. The  defendant  endorsed  not  only  under  the  influ- 
ence of  fear,  but  in  ignorance  as  to  her  right  of  recourse 
against  the  maker,  and  on  the  express  assurance  of  the 
plaintiff  that  she  would  have  no  trouble  about  it,  and 
that  the  note  would  be  pfO^  out  of  the  Owen  estate.  It 
is  very  questionable  whether  Owen  was  liable  to  arrest 
in  a  civil  action.  5.  The  time  and  manner  of  the  arrest ; 
the  plaintiff  himself' becoming  bail,  and  inducing  the 
visit  to  his  office ;  the  absence  of  any  one  competent  to 
advise  the  wife  and  her  mother ;  the  suppression  of  facts 
material  to  be  known ;  the  threat  to  imprison,  and  the 
delusive  inducement  held  out  that  the  endorser  would 
not  be  troubled ;  are  all  circumstances  fatal  to  the  valid- 
ity of  the  transaction. 

III.  The  court  erred  in  denying  the  motions  for  a  non- 
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suit.  Also  in  charging,  **  as  matter  of  law,  that  there  is 
no  evidence  of  duress  and  undue  influence"  in  respect 
of  the  making  of  the  note ;  and  "that  there  is  no  evi- 
dence but  that  Mrs.  Roe,  in  the  giving  of  this  note,  acted 
voluntarily,  and  that  she  is  liable,  as  far  as  that  defence 
is  concerned  in  this  action."  It  was  also-  error  to  direct 
a  verdict  for  the  plaintiff,'  if  the  jury  did  not  find  either, 
1.  That  the  plaintiff  took  the  note  to  compound  a  felony, 
•  or ;  2.  "  Willfully  and  knowingly  made  a  false  repre- 
sentation in  regard  to  his  power  over  Mr.  Owen."  If, 
in  the  situation  of  the  parties,  and  under  the  influence 
of  fear,  (and  of  the  representation  that  the  defendant 
would  have  no  trouble  about  the  note,)  they  were  influ- 
enced by  a  false  representation  as  to  the  plaintiff's 
"power  over  Mr.  Owen,"  they  are  not  liable,  whether 
he  made  the  false  representation  "willfuUy  and  know- 
ingly," or  ignorantly  and  with  a  blind  zeal  to  secure  his 
own  interests  at  their  expense. 

Edward  McCarthy^  for  the  respondent. 

I.  The  motion  for  a  new  trial  was  properly  denied. 
The  evidence  was  overwhelming  in  support  of  the  ver- 
dict, on  aU  the  issues.  1.  As  to  the  first  defence  of  ac- 
commodation, endorsement,  &c.  The  evidence  shows 
that  as  to  the  plaintiff  she  was  a  business  endorser  for 
value.  She  negotiated  for  the  settlement ;  she  promised 
to  pay  $1,000  in  cash  besides  giving  the  note ;  she  told 
the  plaintiff  that  she  would  either  sign  or  endorse  ;  she 
hoped  it  could  be  settled.  On  the  receipt  of  the  en- 
dorsement the  plaintiff  discontinued  the  action.  She 
said,  on  leaving,  "  this  note  will  be  paid,  you  may  rest 
assured."  This  is  corroborated  by  Owen,  who  also  says 
that  she  received  extra  consideration  from  him,  2.  As 
to  the  second  defence,  of  compounding  a  felony.  This 
defence  is  founded  solely  on  a  letter  written  after  the 
note  was  protested  for  non-payment.  The  defence  was 
positively  denied  by  the  plaintiff.    Moreover,  since  no 
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felony  had  been  committed,  none  could  have  been  com- 
pounded. 3.  As  to  the  Ihird  defence,  of  extortion  by 
fraudulent  representations.  The  delay  in  pleading  it 
should  defeat  it.  But  the  plaintiff  denied  aU  threats 
and  fraudulent  representations. 

II.  This  being  an  endorsement  for  value,  the  fact  that 
the  plaintiff  knew,  when  he  took  the  note,  that  it  wac 
void  as  to  the  maker,  constitutes  no  defence.  This  point 
has  been  expressly  decided  by  the  Court  of  Appeals.  • 
{Erwin  v.  Dovms^  15  N,  Y.  675.  CoggiU  v.  Am.  Exch. 
BarOc^  1  Comst  113.)  This  disposes  of  the  two  excep- 
tions to  the  refusal  to  nonsuit.  {See  Ogden  v  Blyden- 
'burgh,  1  mU.  182.) 

III.  But  even  if  this  were  a  purely  accommodation 
endorsement,  as  it  was  given  on  the  condition  that  it 
should  be  used  for  a  purpose  which  could  not  possibly 
bind  the  maker,  (viz.,  for  the  benefit  of  the  maker's  hus- 
band,) its  use  thus,  rather  than  being  a  defence,  was  but 
carrying  out  the  intentions  of  the  endorser ;  and  any 
other  use  would  have  released  her.  Giving  the  endorse- 
ment with  the  knowledge  that  it  was  required  for  this 
purpose,  was  equivalent  to  an  agreement  with  the  plain- 
tiff that  it  was  given  for  that  purpose ; .  and  such  an 
agreement  was  confessedly  a  valid  consideration,  as  to 
the  defendant.  {Meyer  v.  Hibsher,  47  N.  Y.  269.) 
And  an  endorsement  is  a  new  and  independent  contract ; 
it  admits  the  signature  and  the  capacity  of  every  prior 
party.  {Lambert  v.  Pack,  1  Salk.  127.  Lambert  v. 
Odkes,  1  Ld.  Raym.  443.  Gritchlow  v.  Parry,  2  Campb. 
182.  Woodward  v.  Harbin,  1  Ala.  N.  8. 104.  2  Qreenl. 
on  Ev.  §  266.     Chitty  on  BiUs,  461.) 

IV.  As  to  the  exceptions  to  the  judge's  chaige. 
1.  The  first  exception  is  without  merit,  for  the  jury  were 
distinctly  told  that  the  "discontinuance  of  the  proceed- 
ings" was  a  good  consideration  ''provided"  the  endorse- 
ment was  given  upon  the  faith  of  the  discontinuance, 
and  it  was  left  to  the  jury  to  determine  whether  it  was 
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SO  given  or  not.  (1  Pars,  on  Cont.  368,  369,  2d  ed. 
Bellows  V.  Folsom^  2  Hob.  138.  1  Pars,  on  Notes  and 
Bills  J  198,  and  cases  cited  in  note.)  2.  As  to  the  second 
exception,  if  its  point  is  that  other  questions  should  have 
been  submitted  to  the  jury,  it  fails  to  suggest  the  defect, 
and  should  certainly  have  been  accompanied  by  a  re- 
quest to  submit  the  question  or  questions  omitted.  8.  As 
to  the  third  exception,  the  judge  did  not  determine, 
himself,  the  question  of  consideration ;  it  was  submitted 
fairly  to  the  jury.  But  even  if  he  had  determined  it, 
still  the  defendant,  by  failing  to  request  that  the  ques- 
tion be  submitted  to  the  jury,  gains  nothing  from  the 
exception  alone,  for  there  was  abundant  evidence  in 
proof  of  the  fact  charged.  {Dows  v.  Hush,  28  Barb. 
157.  MaUory  v.  Tioga  B.  B.,  5  Abb.  N.  8.  420.) 
4.  There  was  no  exception  to  that  part  of  the  charge 
holding  that  there  was  no  evidence  of  duress  except  in- 
directly, and  exceptions  must  be  direct.  The  question 
raised  by  the  third  defence,  and  the  testimony  of  Mrs. 
Roe  to  that  point,  were  fairly  submitted  to  the  jury. 
It  makes  no  difference  whether  the  judge  called  the 
question  one  of  "duress"  or  one  of  "false  representa- 
tions." The  question  was  fairly  submitted  to  the  jury, 
and  was  passed  upon  by  them.  {Sperry  v.  Miller ^  16 
N.  Y.  407-413.  Fleming  v.  Gilbert,  3  John.  628-533, 
and  ca^es  cited.  Caldwell  v.  N.  J.  8.  Co.^  47  N.  T. 
282,  286,  287.)  And  there  was  no  request  to  submit  the 
question.  But  there  was  no  proof  of  legal  duress.  It 
was  shown  by  the  defendant,  (though  that  was  ex- 
pressly contradicted  by  the  plaintiff, )  that  the  plaintiff 
had  made  use  of  threats  in  respect  of  Mr.  Owen,  that  he 
might  be  sent  to  State's  prison,  etc.  Assuming  that 
these  intimidations  were  given  by  the  plaintiff,  and  that 
on  the  strength  of  them  the  endorsement  was  made,  the 
plea  avails  nothing.  So  far  from  amounting  to  duress, 
the  words  said  to  have  been  used  do  not  even  constitute 
a  case  of  fraudulent  misrepresentation,  and  the  court 
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erred  in  favor  of  the  defendant  in  having  chaiged  the 
contrary.  There  are  three  elements  essential  to  fraudu- 
lent misrepresentation :  1st.  The  false  statement  of  a 
fact.  2d.  Knowledge  by  the  party  making  the  false 
statement  that  it  was  false,  and  an  intention  to  deceive 
or  mislead  by  the  falsehood.  8d.  Acquiescence  and 
consequent  conduct  by  the  person  to  whom  this  misrep- 
resentation was  made.  In  this  case,  the  plaintiff  did  not 
wiUf uUy  misrepresent  any  fact ;  neither  did  the  defend- 
ant act  upon  any  untrue  statement 

By  the  Courts  Fanoher,  J,  In  January,  1868,  the 
plaintiff,  while  a  partner  with  Edward  J.  Owen,  loaned 
to  him  some  certificates  of  stock  in  the  ^tna  Insurance 
Company,  which  Owen  sold,  without  the  knowledge  of 
the  plaintiff,  and  applied  the  proceeds  to  his  own  use. 
The  plaintiff  endeavored  to  collect  the  money,  without 
avail.  Owen  resided  in  Elizabeth,  New  Jersey.  In 
April,  1869,  as  Owen,  with  his  wife,  who  was  then  in  a 
delicate  situation,  was  returning  from  the  funeral  of  his 
father,  he  was  arrested  at  the  ferry  in  New  York,  by  a 
deputy  sheriff,  accompanied  by  the  plaintiff,  upon  an 
order  of  arrest  which  had  been  granted  on  the  plaintiff's 
application. 

After  a  few  minutes,  the  plaintiff  himself  signed  the 
bail  bond  to  the  sheriff,  and  consented  to  let  Owen  go, 
upon  the  promise  of  his  wife  that  she  would  have  him 
at  the  plaintiff's  oflBice,  the  next  day.  The  next  day, 
April  23,  1869,  the  wife,  her  husband -and  her  mother, 
came  to  New  York,  and  the  two  women  went  into  the 
plaintiff's  office,  where  he  was  present,  while  Owen  re- 
mained outside.  The  defendant  testified :  ^'  My  daugh- 
ter was  in  a  very  delicate  situation,  and  very  much  over- 
come with  grief,  and  I  went,  as  any  mother  would  do, 
to  rescue  her  daughter."  "I  went  for  company  with 
my  daughter,  for  she  was  not  fit  to  go  to  the  office 
alone." 
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Both  the  plaintiff  and  the  defendant  were  examined 
on  their  own  behalf,  on  the  trial.  They  do  not  fully 
agree  in  their  several  statements  of  what  transpired.  A 
note  for  $5,760  was  drawn,  and  the  defendant  testifies^ 
"My  daughter  gave  me  the  note ;  I  made  the  remark, 
*  Alice,  why  did  you  not  tell  me  about  this  so  I  could 
have  time  to  reflect  before  I  came  here  V  Mr.  IngersoU 
says :  '  There  is  no  trouble  about  this ;  when  Mr.  Owen 
administers  on  his  f ather*  s  estate  it  will  be  paid ;  you 
will  have  no  trouble  about  it ;'  thereupon  I  signed  it ; 
it  was  before  I  signed  the  note  that  the  remarks  were 
made  about  this  being  a  State's  prison  offence ;  I  do  not 
recollect  the  precise  language  Mr.  IngersoU  used ;  but 
do  the  substance ;  that  he  must  be  secured  in  some  way, 
or  he  would  not  release  Mr.  Owen." 

"Q.  Did  Mr.  IngersoU  tell  you  if  you  did  not  endorse 
this  note,  he  would  send  your  son-in-law  to  State's 
prison?"  "A.  Yes  ;  he  told  my  daughter  so  too ;  he 
used  that  language ;  he  said  he  was  very  sorry  to  have 
this  trouble  with  Mr.  Owen,  but  he  must  be  secured,  else 
he  would  go  to  the  extent  of  the  law,  and  send  him  to 
State's  prison." 

The  plaintiff  denies  that  he  said  anything  about  the 
State's  prison ;  but  a  letter  from  him  to  the  defendant^ 
written  after  the  protest  of  the  note,  contains  this  lan- 
guage :  "Mr  Owen  is  stiU  liable  to  arrest,  and  if  I  choose 
I  can  put  him  in  Ludlow  street  jaU,  by  a  civil  proceed- 
ing, until  the  debt  is  paid ;  or  I  can  proceed  against  him 
criminally,  and  send  him  to  Sing  Sing  prison  as  a  con- 
vict, and  render  his  name  infamous  forever." 

One  of  the  defences  set  up  in  her  answer,  by  the  de- 
fendant, was  "that  her  endorsement  of  the  said  note  was 
extorted  from  her  by  fraudulent  representations,  and. 
among  others  that  Edward  J.  Owen,  the  defendant's 
son-in-law,  had  committed  an  offence  that  rendered  him 
liable  to  imprisonment  in  State  prison,  and  the  threat  by 
the  plaintiff  that  unless  she  gave  the  same  he  would  prose* 
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cute  the  said  Owen  and  send  Mm  to  State' s  prison,  and 
that  the  defendant  endorsed  said  note  under  fear  of  such 
prosecution  and  imprisonment,  and  that  she  received  no 
consideration  whatever  therefor." 

The  learned  judge,  at  the  trial,  charged:  "There  is 
contained  in  the  answer  an  allegation  that  the  note  was 
obtained  from  Mrs.  Owen  by  reason  of  duress  and  uodne 
influence.  I  shall  charge  you,  as  a  matter  of  law,  that 
there  is  no  evidence  of  duress  or  undue  influence ;  that 
there  is  no  evidence  but  that  Mrs.  Roe,  in  the  giving  of 
this  note,  acted  voluntarily,  and  that  she  is  liable  as  far 
as  that  defence  is  concerned  in  this  action."  "There- 
fore I  say  if  you  find  there  was  consideration  for  the 
support  of  this  note,  by  the  discontinuance  of  the  action 
and  the  proceedings  under  the  arrest,  the  endorsement 
had  a  good  consideration.  Consequently  there  remain 
but  two  questions  that  it  is  necessary  for  me  to  submit 
to  you  in  connection  with  this  matter:  1st.  Was  this 
not«,given  for  the  compounding  of  a  felony.  2d.  If  it 
was  not  so  given,  for  the  purpose  of  compounding  a 
felony,  did  Mr.  Ingersoll  make  false  representations  in 
regard  to  his  right  to  send  Mr.  Owen  to  State' s  prison, 
and  that  for  the  purpose  of  avoiding  that  supposed  right 
of  Mr.  Ingersoll,  Mrs.  Roe  endorsed  this  note,  and  for 
no  other  purpose  ?" 

The  counsel  for  the  defendant  excepted  to  so  much  of 
the  above  charge  as  instructed  the  jury  that  the  discon- 
tinuance of  the  action  and  the  proceedings  against  Owen 
was  a  sufficient  consideration  to  support  the  endorse- 
ment of  the  note  ;  and  also  to  the  charge  that  "  If  the 
jury  find  that  there  was  consideration  for  the  support 
of  this  note  by  the  discontinuance  of  the  action,  aaid  the 
proceedings  under  the  arrest,  the  endorsement  had  a 
good  consideration ;"  and  also  to  so  much  of  the  above 
charge  as  instructed  the  jury  that  there  remained  but 
two  questions,  that  it  was  necessary  to  submit  to  them  ; 
first,   was   this   note   given  for   the  compounding  of 
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a  felony ;  second,  did  Mr.  Ingersoll  make  false  repre- 
sentations in  regard  to  his  right  to  send  Mr.  Owen  to 
State's  prison  ?  And  also  to  that  portion  instructing  the 
jury  that  unless  that  element  entered  into  the  case  the 
plaintiff  would  be  entitled  to  recover,  because  there  was 
sufficient  consideration  for  the  support  of  the  note. 

TJiere  could  not,  on  the  evidence,  be  any  proper  ground 
for  submitting  to  the  jury  for  their  determination,  the 
question  whether  the  note  was  given  for  compounding  a 
felony.  It  had,  perhaps,  some  tendency  in  diverting  the 
minds  of  the  jury  from  the  true  inquiries  in  the  case. 
No  pretence  can  be  made  that  any  felony  had  been  com- 
mitted ;  so  none  could  have  been  compounded ;  and  the 
submission  to  the  jury  of  an  inquiry  of  that  description, 
was  inappropriate  to  the  proper  considerations  they  were 
called  ui>on  to  make. 

Nor  was  it  correct  to  instruct  the  jury  that  there  were 
but  two  questions — as  to  the  compounding  a  felony,  and 
the  false  representations — to  be  submitted  to  them. 
Another,  and  most  important  question,  fairly  arose  upon 
the  testimony,  and  should  have  been,  under  proper 
instractions,  submitted  to  the  jury ;  and  that  question 
was  whether  the  note  and  endorsement  were  obtained  by 
undue  influence.  It  was  certainly  error  for  the  court  to 
withdraw  that  question  from  the  jury  and  to  charge 
them  that  there  was  no  evidence  of  undue  influence. 
Upon  the  testimony  above  detailed  there  was  sufficient 
evidence  for  the  jury,  to  consider,  and  flnd  whether  or 
not  nndue  influence  was  used.  The  plaintiff  was  a  law- 
yer. He  was  dealing  with  two  women,  one  of  whom 
was  suffering  under  infirmity  of  body,  and  both  of  whom 
were  greatly  excited  in  mind.  They  had  no  opportunity 
of  independent,  professional,  or  other  advice,  and  were 
not  competent  to  determine  whether  the  plaintiff  had 
the  professed  power  to  send  Owen  to  the  State's  prison 
or  not.  If  advantage  was  taken,,  by  that  threat^  or  other 
representations  of  the  plaintiff,  so  that  the  signature  to 
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the  note,  and  the  endorsement  of  it,  were  made  under 
the  apprehensions  and  fears  thus  improperly  excited,  it 
was  undue  influence,  within  the  principle  of  numerous 
authorities.  An  unfounded  fear,  created  by  the  plain- 
tiff in  the  minds  of  those  women,  that  the  husband  of 
the  one,  and  who  was  the  son-in-law  of  the  other,  would 
be  sent  to  State's  prison,  was  undue  influence  of^the 
most  positive  description,  and  if  the  women  were  so  igno- 
rant, as  probably  they  were,  of  the  hollowness  of  the 
threat,  as  to  entertain  fears  that  it  would  at  once  be  put 
into  exeacution,  they  became  a  prey  to  the  designed  ex- 
ertion of  the  plaintiff' s  undue  influence  upon  them.  The 
parties  did  not  treat  on  equal  terms ;  the  plaintiff  was 
acquainted  with  the  false  nature  of  the  threat;  the 
women  were  not.  They  falsely  supposed  the  reputation 
of  the  family  in  danger ;  the  other  took  advantage  of 
that  apprehension  to  procure  a  note  and  endorsement, 
which,  probably,  would  not  otherwise  have  been  made. 
If  a  representation  be  made  by  one  to  another,  who  is 
about  to  deal  in  a  matter  of  interest  upon  the  faith  of 
that  representation,  it  must  be  correct  and  truthful ;  and 
one  who  bargains,  in  a  matter  of  advantage,  with  a  per- 
son who  places  confidence  in  him,  is  bound  to  show  that 
the  confidence  was  not  abused.  (Wkelan  v.  Wkelan, 
3  CoweUy  637.)  It  is  familiar  law,  that  if  one  is  induced 
by  undue  influence  to  make  a  disposition  of  property, 
differently  than  would  have  been  made  without  it,  no 
advantage  can  be  gained  by  reason  of  the  im'^roper  in- 
fluence. {Clark  V.  Fisher^  1  Paige^  176.  Ex  parte 
Fearon^  5  Vesey^  633.)  Lord  Eldon  laid  down  the  rule, 
that  ''Ae  who  bargains  in  a  laatter  qf  advantage^  vrith 
a  person  placing  confidence  in  him  is  bound  to  show 
that  a  reasonable  i^se  h,as  been  made  of  that  confiderice  f'^ 
and  our  own  courts  have  often  held  that  contracts  can- 
not be  sanctioned  if  such  confldence  has  been  abused. 
{Brice  v.  Brice^  5  Barb.  541.)  Whenever  one  party  is 
BO  situated  as  to  exercise  a  controlling  influence  over 


NEW  YORK— MAT,  1873.  §57 


The  People  ».  Young  Men's  Father  Matthew  Benevolent  Society. 

the  will,  conduct  and  interests  of  another,  contracts  then 
made  will  be  set  aside,  even  upon  slight  evidence  of  the 
improper  exercise  of  such  influence.  {Sears  v.  Shafer^ 
6  N,  T.  268.  Casborne  v.  Barnsham^  2  Beav.  75.  Dent 
V.  Bennet^  7  Simons,  539.  Wood  v.  Bownes,  18  Vesey, 
120.  Huguenin  v.  Baseley,  14  id.  273.  Eadie  v.  SZim- 
WMWi,  26  iV.  F.  9.)  The  defence  that  a  note  was  obtained 
by  unlawful  duress,  is  available  to  the  surety  who  uni- 
ted  with  him  in  the  execution,  {Oshorn  v.  Robbins,  36 
N.  Y.  365 ;)  but  here,  the  improper  influence  may  have 
been  exercised  on  both  the  maker  and  the  endorser  of 
the  note ;  and,  misapprehending  the  nature  of  his  offence, 
they  may  have  relied  upon  the  pretended  power  of  the 
plaintiff,  as  to  the  alleged  charge  against  Owen,  and 
thus  have  been  induced  to  make  and  endorse  the  note  to 
avoid  the  scandal  and  peril  of  a  supposed,  but  flctitious, 
accusation.  This  was  a  question  that  should  have  been 
submitted  to  the  jury. 

The  judgment  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

[FntsT  DxPAJEtTMBNT,  GxNERAL  Teem,  at  New  York/  May  5, 1878.    Jngraham 
and  FawiieTi  Justices.] 
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The  People,  ex  rel.  Matthew  Corrigan,  m.  The  Yoxtntg 
Men's  Father  Matthew  Benevoleth^  Society. 

The  stetate  relative  to  the  observance  of  Sunday  does  not  apply  to  the  proceed- 
ings of  business  meetings  of  societies  held  on  that  day. 

The  holding  of  business  meetings  of  a  benevolent  society,  or  transacting  its 
businesB,  on  Sunday,  is  not  forbidden  as  illegal. 

If  an  individual  chooses  to  belong  to  a  society  which  holds  its  regular  meet- 
ings on  Sunday,  and  at  such  a  meeting  he  is  served  with  a  notice  to  attend 
the  neit  meeting,  it  does  not  rest  with  him  to  make  the  objection. 

If  a  case  comes  properly  before  a  society,  upon  an  application  to  expel  a  mem- 
ber, on  charges  made  against  him,  the  society  is  to  judge  of  the  sufficiency 
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of  the  charges.     A  judge,  at  Special  Term,  cannot  properly  try  the  question 
as  to  the  defence  set  forth  in  the  affidavits. 
A  society  has  no  right  to  expel  a  member  merely  because  he  does  not  i^^pear, 
and  without  proving  the  chaises  against  him.     Even  though  the  party 
charged  does  not  appear,  still,  proof  of  his  offence  should  be  required. 

APPEAL  from  an  order  made  by  a  judge  at  a  Special 
Term. 
.  The  relator  was  expelled  from  The  Young  Men's 
Father  Matthew  Benevolent  Society,  for  charges  made 
against  him,  copies  of  which  were  served  upon  him,  and 
a  notice  to  appear  and  answer.  This  notice  was  served, 
on  Sunday,  and  the  day  fixed  for  the  hearing  was  the 
next  Sunday.  The  objection  was  made,  at  the  Special 
Term,  that  the  notice,  being  served  on  Sunday,  was  void, 
and  that  no  such  proceeding  could  be  taken  on  that  day. 
This  was  overruled  and  the  relator  appealed. 

By  the  Court,  Ingraham,  P.  J.  By  the  by-laws,  a 
public  meeting  was  to  be  held  every  Sunday  evening. 
This  was  to  be  adjourned  at  9  p.  m.  and  a  business  meet- 
ing held  thereafter  untU  10  p.  m. 

The  proceedings  are  claimed  to  be  illegal  because  the 
papers  were  served  on  Sunday,  and  were  returnable  on 
Sunday. 

I  do  not  think  our  statute  applies  to  such  proceedings. 
It  prohibits  work  or  servile  labor,  and  the  exposure  to 
sale  of  merchandise,  except  certain  articles  of  food. 
Making  a  contract  or  agreement  is  not  forbidden. 

In  Merrittv.  Earle,  (31  Barh.  38,  41,)  Judge  Emolt 
says :  '^  At  the  common  law,  judicial  proceedings,  only, 
were  prohibited  on  Sunday.  Hence  judicial  proceed- 
ings on  Sunday  are  void,  at  common  law.  But  all  other 
business  transactions  are  valid,  except  so  far  as  prohib- 
ited by  our  statute." 

Nothing  in  the  statute  forbids  meetings  of  a  society, 
or  transacting  its  business ;.  and  however  objectionable 
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it  may  be  to  hold  business  meetings  on  that  day,  still  it 
is  not  forbidden  as  illegal. 

The  relator  chose  to  belong  to  a  society  which  held  all 
its  regular  meetings  on  that  day,  and  if,  at  such  a  meet- 
ing, he  was  served  with  a  notice  to  attend  the  next 
meeting,  it  does  not  rest  with  him  to  make  the  objection. 

There  is  nothing  in  this  objection  that  will  justify  the 
granting  of  this  motion. 

The  motion  appears  to  have  been  disposed  of,  below, 
on  this  point  entirely.  The  affidavits  which  were  ex- 
cluded contained  the  defence  of  the  relator.  The  judge 
could  not  properly  try  that  question.  If  the  case  came 
properly  before  the  society,  they  were  to  judge  of  the 
sufficiency  of  the  charges. 

It  is  stated  in  the  return  that  the  relator  was  removed 
by  default  If  by  this  is  meant  that  he  was  removed  be- 
cause he  did  not  appear,  and  without  proviag  the 
charges  against  him,  it  would  have  been  erroneous. 
Even  if  the  party  charged  does  not  appear,  still  proof 
should  be  required,  of  his  offence.  As  all  the  papers  are 
not  before  us,  we  suppose  the  case  made  up  solely  for 
the  decision  upon  the  question  above  referred  to.  If  no 
evidence  was  taken,  before  the  society,  and  the  relator* 
can  show  that  fact,  he  may  renew  his  application,  at  the 
Special  Term. 

On  the  other  grounds,  the  order  is  affirmed,  without 

« 

costs. 

[First  Department,  General  Term,  at  New  York,  May  6,  1878.  Ingraham 
and  DanrUf  JuBtices.] 
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Although  a  corporation  has  abused  its  power,  or  committed  acts  which  are  un- 
lawful, it,  nevertheless,  continues  legally  to  exist  as  a  corporate  body,  until 
the  State  or  government  which  created  it  shall,  by  a  proper  prooecdin^, 
procure  an  adjudication  and  enforce  a  forfeiture  of  the  charter. 

Acts  which  are  improper  do  not,  of  themselves,  work  a  dissolution ;  and  if  the 
stockholders  participated  in  such  acts,  -tiiey  will  not  be  heard  to  allege  th^ 
invalidity. 

The  charter  of  a  corporation  created  by  the  State  of  Vermont  authorized  the 
making  and  alteration  of  such  by-laws  and  regulations  as  a  majority  of  the 
corporators  should  direct ;  and  it  was  expressly  made  subject  to  the  com*' 
piled  statutes  of  that  State,  which  provided  that  the  shares  in  any  private 
corporation  might  be  sold,  in  case  the  owner  should  neglect  or  refuse  to  pay 
any  tax  or  assessment  duly  laid  according  to  the  by-laws  thereof.  At  a 
meeting  of  the  stockholders,  held  in  the  city  of  New  York  on  the  26th  of  De- 
cember, 1866,  an  amendment  to  tlie  by-laws  was  adopted,  by  which  the  di- 
rectors  were  authorized  to  assess  the  stock  of  the  company,  not  exceeding 
five  cents  a  share ;  and  autliorizing  a  sale  at  public  auction  of  any  diares, 
the  assessment  upon  which  should  not  be  paid.  Under  this  authority,  cer- 
tain  shares  were  sold,  for  non-payment  of  assessments,  and  new  certificates 
issued  therefor,  to  the  purchasers ;  the  original  owners  having  notice  of,  and 
submitting  to  such  action  by  the  company.  The  plaintiff,  cUumiag  to  be 
owner  of  these  shares,  under  assignments  of  the  original  certificates,  from  the 
former  owners,  brought  an  action  against  the  company,  to  recover  damages 
for  its  refosal  to  transfer  such  stock  to  him. 

Held,  1.  That  there  was  lawful  authority  for  the  assessment;  and  even  assuming 
that  the  meeting  of  the  stockholders,  at  which  the  assessment  was  anUiorized, 
was  a  special  meeting,  and  held  out  of  the  State  of  Vermont,  it  was,  never- 
tiieless,  competent  for  the  stockholders,  as  between  themselves,  to  waive 
those  irregularities,  and  to  assent  to  the  validity  of  the  proceeding. 

2.  That  after  ihey  had  done  so,  and  action  had  been  taken,  by  the  corporation, 
on  the  basis  of  the  proceeding  of  the  stockholders,  and  such  action  had,  by 
the  sale  of  stock  for  unpaid  assessments,  and  the  issuing  of  new  certificates 
to  the  purchasers,  placed  the  corporation  In  a  new  position,  the  stockholders 
who  had  participated  in  the  proceeding  could  not  be  heard  to  object  to  it ; 
but  were  ettopped  by  their  voluntary  acts. 

8.  That  if,  with  knowledge  of  the  proceeding,  shareholders  participated  in  sndi 
action,  and  for  years  Acquiesced  in  it,  they  were  bound  by  it;  and  the  stocdE 
which  they  held  was  subjected  to  the  consequences.  ^ 

4.  That  upon  a  transfer,  by  such  stockliolders,  of  their  certificates,  the  assignees 
got  no  better  title  or  superior  right,  in  respect  to  the  stock,  than  the  assignors 
had ;  which  was  no  title  at  all. 

5.  That  the  action  of  the  company,  in  issuing  new  certificates  for  the  shares  to 
the  purchasers  at  the  assessment  sales,  took  away  from  the  original  certifi- 
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cates  all  value;  and  they  no  longer  represented  the  Bhares,  for  the  original 
shareholders  had  forfeited  their  stock. 

APPEAL,  by  the  plaintiff,  from  a  judgment  entered 
on  the  verdict  of  a  jury,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial,  made  upon  the  judge's 
minutes. 

John  Flanders,  for  the  appellant. 

Moses  Ely,  for  the  respondent.. 

By  the  Court,  Fancheb,  J.  >The  plaintiff  brought 
this  action  for  damages,  against  the  defendant,  on  account 
of  its  refusal  to  transfer  to  him  certain  shares  of  stock 
in  the  said  corporation,  which  he  claimed  to  own.  On  the 
trial,  at  the  circuit,  the  plaintiff  waived  all  claim  to  re- 
cover, except  in  respect  of  800  shares,  issued  to  Charles 
Durand,  and  500  shares  issued  to  Charles  J.  Gilbert.  The 
plaintiff  produced  on  the  trial  the  certificates  for  those 
shares ;  the  former  being  dated  on  the  26th  of  February, 

1866,  and  the  latter  being  dated  on  the  21st  of  Decem- 
ber, 1854.  Transfers,  in  the  usual  form,  were  also  pro- 
duced by  the  plaintiff,  both  dated  on  the  8th  of  April, 

1867,  whereby  the  said  shares  represented  by  the  certifi- 
cates issued  to  said  Durand  and  said  Gilbert,  were  transfer- 
red to  the  plaintiff.  The  plaintiff  claims  that  he  purchased 
the  shares  in  April,  1867,  but  it  was  proved  he  paid  only 
a  small  per  cent  on  the  nominal  or  par  value  of  the  shares. 

Many  years  prior  to  the  plaintiff's  purchase  of  the  cer- 
tificates, and  while  the  original  stockholders  named  there- 
in were  the  owners  of  the  shares,  an  assessment  on  the 
stock  was  made ;  and,  for  want  of  payment  of  such  assess- 
ment, the  shares  were,  on  the  25th  of  June,  1857,  sold 
at  public  auction  for  three  and  a  half  cents  per  share  ; 
and  new  certificates  for  the  stock  were  issued  to  the 
purchasers.  There  was  evidence  tending  to  show  that 
the  shareholders,  whose  stock  was  assessed,  had  notice 
of  the  assessment  and  that  unless  paid  by  a  specified 
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date,  the  stock  would  be  sold.  There  was  also  evidence 
that  the  owners  of  the  stock  submitted  to  the  action  of 
the  company,  and,  after  the  sale,  considered  their  shares 
as  forfeited.  Durand  did  not  consider  his  shares,  after 
the  assessment  sale,  as  of  any  value ;  and  Gilbert,  hav- 
ing died  years  afterward,  left  his  scrip  among  his  papers. 
His  administrators,  on  inquiry,  ascertained  what  the 
company  had  done  in  respect  to  the  shares ;  thenceforth 
submitted  to  such  action,  and  set  no  value  on  the  stock. 

On  the  26th  of  December,  1856,  at  a  meeting  of  the 
stockholders,  in  the  city  of  New  York,  an  amendment 
to  the  by-laws  was  adopted  by  which  the  directors  were 
authorized  to  assess  the  stock  of  the  company,  not  ex- 
ceeding five  cents  a  share,  to  furnish  means  to  cany  on 
its  operations  or  pay  its  debts ;  and  authorizing  a  sale 
at  public  auction  of  the  shares  of  any  stockholder  who 
should  refuse  or  neglect  to  pay  such  assessment,  pur- 
suant to  section  10,  chapter  83  of  the  compiled  laws  of 
Vermont,  relating  to  private  corporations. 

The  charter  of  the  corporation  is  a  Vermont  statute, 
and  was  put  in  evidence.  It  authorized  the  making  and 
alteration  of  such  by-laws  and  regulations  as  a  majority 
of  the  corporators  should  direct ;  and  by  section  three 
of  the  charter  it  was  provided  that  the  act  should  be 
subject  to  the  provisions  of  chapter  83  of  the  compiled 
statutes,  entitled  "Private  Corporations,"  and  that  the 
corpoiutors  might  have  all  the  benefits  of  said  chapter. 

The  defendant  also  put  in  evidence  section  12  (formerly, 
section  10)  of  chapter  86  (formerly  83)  of  the  compiled 
statutes  of  Vermont,  (entitled  Private  Corporations,) 
which  is  as  follows : 

^ '  Sec.  12.  When  any  proprietor  in  any  private  corpora- 
tion shall  neglect  or  refuse  to  pay  any  tax  or  assessme^it, 
duly  laid  or  assessed  by  such  corporation,  agreeably 
to  the  by-laws  thereof,  the  treasurer  may  sell  by  public 
auction  the  shares  of  such  delinquent,  under  such  regu- 
lations as  the  corporation  by  its  by-laws  may  direct; 
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and  the  purchaser,  on  producing  a  certificate  of  such  sale 
from  the  treasurer  to  the  clerk  of  such  corporation,  with 
the  number  of  such  shares  so  sold,  and  causing  the  same 
to  be  recorded  by  the  clerk,  shall  thereupon  be  the  pro- 
prietor thereof,  and  the  excess,  if  any,  after  paying  such 
tax  or  assessment  and  all  proper  charges,  shall  be  paid 
by  the  treasurer  to  such  delinquent,  on  demand." 

The  judge  charged  the  jury,  that  if  they  found  that 
Durand  and  Gilbert  knew  substantially  that  the  meet- 
ing of  stockholders  had  authorized  the  board  of  directors 
to  levy  the  assessment  or  tax,  and  assented  to  it,  or  ac- 
quie^ed  in  it  for  a  long  period  of  time,  without  objec- 
tion, the  plaintiff  could  not  recover. 

The  verdict  was  for  the  defendant,  and  after  it  was 
rendered  the  plaintiff  moved  for  a  new  trial  on  the 
judge's  minutes.  The  motion  was  denied,  and  after 
judgment,  the  plaintiff  appealed. 

It  is  contended  by  the  counsel  for  the  plaintiff,  that  the 
stock  was  full  paid  stock,  and  could  not  be  assessed, 
unless  authority  by  law  were  given  to  make  the  assess- 
ment ;  and  he  further  contended  that  no  such  authority 
existed  in  this  case.  But,  it  is  sufficient  to  answer,  the 
charter  and  law  of  Vermont,  which  were  put  in  evi- 
dence, show  that  there  was  lawful  authority  for  the 
assessment.  Assutning  that  the  meeting  of  the  stock- 
liolders  at  which  the  proceeding  was  had,  was  a  spe- 
cial meeting,  and  held  out  of  the  State  of  Vermont, 
.it  was,  nevertheless,  competent  for  the  stockholders,  as 
between  themselves,  to  waive  those  irregularities,  and 
to  assent  to  the  validity  of  the  proceeding.  After  they 
have  done  so,  and  action  by  the  corporation  has  been 
taken  on  the  basis  of  the  proceeding  of  the  stockholders, 
and  such  action  has,  by  the  sale  of  stock  for  unpaid 
assessments  and  the  issuing  of  new  certificates  to  the 
purchasers,  placed  the  corporation  in  a  new  position, 
none  of  the  stockholders,  who  have  participated  in  the 
proceeding,  could  be  heard  to  object  to  it.     They  would 
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be  estopped  by  their  voluntary  acts.    Whatever  the 
State  that  granted  the  charter  might  find  it  proper  to 
do,  to  restrain  or  redress  the  action  of  corporators  be- 
yond the  limits  of  the  State,  none  of  the  stockholders, 
in  pari  delicto^  could  object  to  the  alleged  irregularity. 
There  is  nothing  which  is  malum  in  se  in  the  meeting 
of  the  shareholders  out  of  the  State  where  their  charter 
was  granted,  nor  any  inherent  vice  in  their  making  an 
agreement  there  to  raise  funds  to  carry  on  the  business 
of  their  corporation  by  a  general  tax  on  the  shares; 
and,  therefore,  such  action  cannot  be  characterized  as 
illegal.     If,  with  a  knowledge  of  such  proceeding,  the 
shareholders  participate  in  such  action,  and  for  years 
acquiesce  in  it,  there  seems  to  be  no  reason  why  they 
should  not  be  bound  by  it.    The  stock  which  they  hold 
would  be  subjected  to  the  consequences;  and  should 
any  of  such  stockholders  attempt  to  transfer  their  cer- 
tificates, the  assignees  would  get  no  better  title  or  supe- 
rior right,  in  respect  to  the  stock,  than  the  assignors  had, 
which  would  be  no  title  at  all.    The  action  of  the  corpora- 
tion in  issuing  new  certificates  for  the  shares  to  the  pur- 
chasers at  the  assessment  sales  took  away  from  the 
original  certificates  all  value.  They  no  longer  represented 
the  shares ;  for  the  original  sliareholders  had  forfeited 
their  stock. 

Where  a  corporation  has  abused  its  power,  or  com- 
mitted acts  which  are  unlawful,  it,  nevertheless,  contin- 
ues legally  to  exist  as  a  corporate  body,  until  the  State 
or  government  which  created  it,  shall,  by  a  proper  pro- 
ceeding, procure  an  adjudication  and  enforce  a  forfeiture 
of  the  charter.  But  all  such  proceedings  are  at  the 
instance  and  on  the  behalf  of  the  State  o>s^ovemment 
Acts  which  are  improper  do  not  of  thems^^s  work  a 
dissolution,  and  if  the  stockholders  participateljp  such 
acts,  they  would  not  be  heard  to  allege  their  in^^jl^ty- 
In  this  case,  the  plaintiflf  has  no  greater  rights, 
stockholders  from  whom  he  derived  his   certificate; 
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must,  under  the  charge  of  the  circuit  judge,  have  been 
found  by  the  jury  to  have  acquiesced  in  the  proceedings 
for  the  sale  of  the  shares.  There  was  sufficient  evidence 
of  their  assent  and  acquiescence  to  uphold  the  verdict. 

There  were  some  other  minor  questions  raised  on  the 
trial,  and  discussed  on  the  appeal;  but  they  do  not 
8eem  sufficiently  important  to  require  us  to  interfere 
with  the  verdict. 

We  think  the  judgment  should  be  affirmed. 

[F1S8T  Dbpaktmknt,  GonERAL  TsBM,  at  New  York,  May  6,  1878.    Inffra- 
ham,  JFianeher  and  Ikms,  Justloea.] 


The  New  York  Guaraj^ty  and  Indemnity  Compant 

vs.  Tebbence  Flynn  and  others. 

B.,  H.  A  Co.  agreed  to  sell  to  S.  <fe  Co.  100  bales  of  cotton,  and  shipped  it  from 
Savannah  to  B.  at  New  York  with  instractions  to  inquire  aboat  the  standing 
of  S.  A  Co.,  and  not  to  deliver  the  cotton  or  ^ve  up  the  bill  of  lading,  if  he 
had  any  doubt  about  a  draft,  accompanying  the  same,  being  met  on  matu- 
rity, by  S.  A  Co.  The  draft  was  presented  to,  and  accepted  by  S.  A  Co.  on 
the  arrival  of  the  cotton.  The  cotton  was  received  by  B.  and  stored  in  a 
warehouse.  B.,  after  inquiry,  not  being  satisfied  as  to  the  standing  of  S. 
A  Co.  refused  to  deliver  the  cotton  on  credit,  and  held  it  until  the  draft  be- 
came due ;  agreeing  with  S.  A  Co.  that  if  the  draft  was  paid,  the  latter  should 
have  the  cotton ;  if  not,  S.  A  Co.  were  to  give  up  the  cotton,  and  allow  B. 
to  sell  it.  The  draft  not  being  paid,  at  maturity  B.,  on  th.e  17th  of  April, 
sold  the  cotton  to  D.  F.,  and  delivered  it  D.  F.  procured  a  loan  from  the 
plaintiff,  upon  the  cotton,  on  a  warehouse  receipt,  and  the  plaintiff  took  the 
cotton  into  its  custody.  On  the  8d  of  April  S.  A  Co.  sold  98  bales  of  the 
cotton,  to  T.  F.,  (the  defendant,)  who,  on  the  10th  of  April,  tendered  B.  a 
check,  which  he  refused.  On  the  11th  of  April,  the  sheriff  levied  on  the 
cotton  under  an  attachment  against  the  property  of  S.  A  Co.  T.  F.  brought 
an  action  against  B.  and  the  sheriff,  upon  which  the  coroner  took  the  siud 
98  bales  from  the  plaintiff.  In  an  action  against  T.  F.  and  the  coroner,  to 
recover  the  value  of  the  cotton ; 

Jffdd,  1.  That  no  delivery  having  taken  place,  and  no  payment  having  been 
made  and  accepted,  the  title  to  the  cotton  was  never  in  S.  A  Co. ;  and  the 
levy  by  Uie  sheriff,  or  the  sale  to  T.  F.  was  of  no  validity,  and  transferred  no 
title,  (dther  to  the  sheriff  or  to  T.  F. 
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be  estopped  by  their  voluntary  acts.  Whatever  the 
State  that  granted  the  charter  might  find  it  proper  to 
do,  to  restrain  or  redress  the  action  of  corporators  be- 
yond the  limits  of  the  State,  none  oi  the  stockholders, 
in  pari  delicto^  could  object  to  the  alleged  irregularity. 
There  is  nothing  which  is  malum  in  se  in  the  meeting 
of  the  shareholders  out  of  the  State  where  their  charter 
was  granted,  nor  any  inherent  vice  in  their  making  an 
agreement  there  to  raise  funds  to  carry  on  the  business 
of  their  corporation  by  a  general  tax  on  the  shares; 
and,  thisrefore,  such  action  cannot  be  characterized  as 
illegal.  If,  with  a  knowledge  of  such  proceeding,  the 
shareholders  participate  in  such  action,  and  for  years 
acquiesce  in  it,  there  seems  to  be  no  reason  why  they 
should  not  be  bound  by  it.  The  stock  which  they  hold 
would  be  subjected  to  the  consequences;  and  should 
any  of  such  stockholders  attempt  to  transfer  their  cer- 
tificates, the  assignees  would  get  no  better  title  or  supe- 
rior right,  in  respect  to  the  stock,  than  the  assignors  had, 
which  would  be  no  title  at  all.  The  action  of  the  corpora- 
tion in  issuing  new  certificates  for  the  shares  to  the  pur- 
chasers at  the  assessment  sales  took  away  from  the 
original  certificates  all  value.  They  no  longer  represented 
the  shares ;  for  the  original  shareholders  had  forfeited 
their  stock. 

Where  a  corporation  has  abused  its  power,  or  com- 
mitted acts  which  are  unlawful,  it,  nevertheless,  contin- 
ues legally  to  exist  as  a  corporate  body,  until  the  State 
or  government  which  created  it,  shall,  by  a  proper  pro- 
ceeding, procure  an  adjudication  and  enforce  a  forfeiture 
of  the  charter.  But  all  such  proceedings  are  at  the 
instance  and  on  the  behalf  of  the  State  or  government 
Acts  which  are  improper  do  not  of  themsehes  work  a 
dissolution,  and  if  the  stockholders  participateJ»ii  such 
acts,  they  would  not  be  heard  to  allege  their  inv^l^ty- 
In  this  case,  the  plaintiff  has  no  greater  rights, 
stockholders  from  whom  he  derived  his  certiiicatet 
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must^  under  the  charge  ot  the  circuit  judge,  have  been 
found  by  the  jury  to  have  acquiesced  in  the  proceedings 
for  the  sale  of  the  shares.  There  was  sufficient  evidence 
of  their  assent  and  acquiescence  to  uphold  the  verdict. 

There  were  some  other  minor  questions  raised  on  the 
trial,  and  discussed  on  the  appeal;  but  they  do  not 
seem  sufficiently  important  to  require  us  to  interfere 
with  the  verdict. 

We  think  the  judgment  should  be  affirmed. 

[FiBflT  Dkpaetmknt,  Gkitebal  Term,  at  New  York,  May  5,  1878.    Ingra- 
ham,  Fasuher  and  Dcrnt,  Jnsticee.] 


The  New  York  Guara^nty  and  Indemnity  Company 

vs.  Terrenoe  Plynn  and  others. 

B.,  H.  A  Co.  agreed  to  sell  to  S.  A  Co.  100  bales  of  cotton,  and  shipped  it  from 
Savannah  to  B.  at  New  York  with  instructions  to  inquire  abont  the  standing 
of  S.  A  Co.,  and  not  to  deliver  the  cotton  or  give  up  the  bill  of  lading,  if  he 
had  any  doubt  about  a  draft,  accompanying  the  same,  being  met  on  matu> 
rity,  by  S.  A  Co.  The  draft  was  presented  to,  and  accepted  by  S.  is  Co.  on 
the  arrival  of  the  cotton.  The  cotton  was  received  by  B.  and  stored  in  a 
warehouse.  B.,  after  inquiry,  not  being  satisfied  as  to  the  standing  of  S. 
A  Co.  refused  to  deliver  the  cotton  on  credit,  and  held  it  until  the  draft  be- 
came due ;  agreeing  with  S.  A  Co.  that  if  the  draft  was  paid,  the  latter  should 
have  the  cotton ;  if  not,  S.  A  Co.  were  to  give  up  the  cotton,  and  allow  B. 
to  sell  it.  The  draft  not  being  paid,  at  maturity  B.,  on  th.e  17th  of  April, 
sold  the  cotton  to  D.  F.,  and  delivered  it.  D.  F.  procured  a  loan  from  the 
plaintiff,  upon  the  cotton,  on  a  warehouse  receipt,  and  the  plaintiff  took  the 
cotton  into  its  custody.  On  the  8d  of  April  S.  A  Co.  sold  98  bales  of  the 
cotton,  to  T.  F.,  (the  defendant,)  who,  on  the  10th  of  April,  tendered  B.  a 
check,  which  he  refused.  On  the  11th  of  April,  the  sheriff  levied  on  the 
cotton  under  an  attachment  against  the  property  of  S.  A  Co.  T.  F.  brought 
an  action  againat  B.  and  the  sheriff,  upon  which  the  coroner  took  the  said 
93  bales  from  the  plaintiff.  In  an  action  against  T.  F.  and  the  coroner,  to 
recover  the  value  of  the  cotton ; 

Bdd,  1.  That  no  delivery  having  taken  place,  and  no  payment  having  been 
made  and  accepted,  the  title  to  the  cotton  was  never  in  S.  A  Co. ;  and  the 
levy  by  the  sheriff,  or  the  sale  to  T.  F.  was  of  no  validity,  and  transferred  no 
tiUe,  either  to  the  sheriff  or  to  T.  F. 
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2.  That  the  tender  of  pajtiient,  by  T.  F.  was  of  .no  ayail,  beeause  he  only  ten- 
dered for  98  bales ;  because  the  tender  gave  him  no  right  to  the  property,  if 
B.  refused  to  deliver,  but  left  him  to  an  action  for  damages;  and  because 
T.  F.  had  no  title  to  all  the  property,  even  from  S.  &  Co.,  who  were  his 
vendors. 

8.  That  the  sale  to  D.  F.  was  a  legal  sale,  within  the  powers  possessed  byB., 
and  D.  F.  obtained  a  good  title. 

4.  That  the  correct  rule  of  damages  was  the  value  of  the  cotton  at  the  time  of 

its  taking,  and  interest 
'  Held,  also,  that  although  the  admission  was  that  the  property  was  taken  on  the 
17th  of  April,  yet  that  inasmuch  as  the  evidence  showed  that  the  correct 
date  was  the  25th,  and  it  was  apparent  that  the  case  was  tried  on  that  sup- 
position, the  court  was  warranted  in  disregarding  the  erroneous  admiasioQ, 
and  might  be  governed  by  the  evidence. 

APPEAL  from  a  judgment  entered  on  the  verdict  of 
a  jury. 
The  opinion  states  the  essential  facts. 

By  the  Ccyurfj  Ingraham,  P.  J.  The  decision  of  this 
case  rests  upon  the  question  whether  there  was  such  a 
sale  and  delivery  by  Brigham,  Holet  &  Co.  to  Shute  & 
Co.  as  would  give  them  a  right  to  sell  to  Terrence  Flynn 
the  93  bales  of  cotton  which  is  the  property  in  contro- 
versy m  this  action. 

Brigham,  Holet  &  Co.  had  agreed  to  sell  to  Shute  & 
Co.  100  bales  of  cotton.  They  shipped  the  cotton  from 
Savannah  to  D.  H.  Baldwin,  New  York,  with  instruc- 
tions not  to  deliver  the  cotton  or  give  up  the  bill  of  lad- 
ing. On  its  arrival,  Baldwin  sent  his  drayman  to  take 
the  cotton  to  the  warehouse.  With  the  bill  of  lading, 
Baldwin  received  a  draft  on  Shute  &  Co.  for  the  price 
of  the  cotton.  The  draft  was  accepted  by  Shute  &  Co. 
On  the  same  day  on  which  the  bill  of  lading  was  re- 
ceived, Baldwin  also  received  a  letter  from  Holet,  direct- 
ing him  to  inquire  about  the  standing  of  Shute  &  Co., 
and  in  no  event  to  give  up  the  bills  of  lading,  if  he  had 
any  doubt  about  the  draft  being  met  on  maturity.  On 
making  inquiries,  Baldwin  was  not  satisfied  as  to  the 
standing  of  Shute  &  Co.  and  refused  to  deliver  the  cot- 
ton on  credit.    Baldwin  held  the  cotton  until  the  draft 
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became  due.  On  the  maturity  of  the  draft,  it  was  not 
paid,  and  Baldwin  sold  the  cotton  to  Dennis  Flynn, 
who  paid  for  it,  and  it  was  delivered  to  him  by  the 
receipt.  This  sale  was  on  the  17th  of  April,  1868. 
On  tiie  11th  of  April,  the  sheriifl  had  levied  on  the 
cotton,  under  an  attachment  against  the  property  of 
Shute  &  Co. 

On  the  3d  of  April,  Shute  &  Co.  sold  93  bales  to  Ter- 
rence  Flynn,  and  on  the  lOth  of  April  said  Flynn  ten-^ 
dered  Baldwin  a  check,  which  he  refused,  on  the  ground 
that  the  draft  had  gone  to  protest,  and  he  was  entitled 
to  special  damages.  On  the  11th  of  April,  Shute  and 
Flynn  went  to  Baldwin,  and  Flynn  tendered  to  Baldwin 
$13,000,  and  demanded  the  cotton. 

Dennis  Flynn  procured  a  loan  from  the  plaintiff  on 
the  cotton,  on  a  warehouse  receipt  for  the  cotton. 
There  was  an  agreement  between  Baldwin  and  Shute 
that  if  the  draft  was  paid,  the  latter  should  have  the 
cotton  ;  if  not,  Shute  &  Co.  agreed  to  give  up  the  cotton 
and  allow  Baldwin  to  sell  it,  to  cover  the  draft,  without 
further  trouble. 

There  was  a  subsequent  taking  of  the  93  bales  of  cot- 
ton, on  behalf  of  Terrence  Flynn,  and  a  difference  exists 
as  to  the  date.  The  admission  being  that  it  was  on  or 
about  the  17th  of  April,  1868,  while  the  evidence  of  the 
storehouse  keeper  says  it  was  taken  on  the  25th  of  April. 
The  difference,  however,  is  not  important,  unless  as  to 
the  rate  of  interest ;  and  that  was  calculated  from  the 
25th  of  April. 

Whatever  may  be  the  rights  of  the  parties  in  a  claim 
for  damages  upon  the  contract,  it  seems  to  be  clear  that 
there  never  was  a  delivery  of  the  property  to  Shute  & 
Co.  in  pursuance  of  it.  The  property  was  shipped  to 
Baldwin  with  instructions  not  to  deliver  the  same  unless 
he  was  satisfied.  He  refused  to  deliver.  By  a  special 
agreement  with  Shute  he  was  allowed  to  accept  the 
draft,  on  the  condition  tiiat  if  it  was  not  paid  at  matu- 
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rity,  the  cotton  was  to  be  sold  by  Baldwin.  No  delivery 
having  taken  place,  and  no  payment  having  been  made 
and  accepted,  the  title  to  the  cotton  was  never  in  Shute 
&  Co.,  and  the  levy  by  the  sheriff,  or  the  sale  to  Ter- 
rence  Flynn,  was  of  no  validity,  and  transferred  no  title 
either  to  the  sheriff  or  to  Terrence  Flynn.  The  tender 
of  payment  by  Terrence  Flynn  was  of  no  avail,  because 
he  only  tendered  for  93  bales ;  because  the  tender  gave 
.  him  no  right  to  the  property  if  Baldwin  refused  to  de- 
liver, but  left  him  to  the  action  for  damages ;  and  be- 
cause Terrence  Flynn  had  no  title  to  all  the  cotton  even 
from  Shute  &  Co.,  who  were  his  vendors. 

The  sale  to  Dennis  Flynn  was  a  legal  sale  within 
the  powers  possessed  by  Baldwin,  and  he  obtained  a 
good  title. 

The  rule  of  damages,  as  claimed  by  the  plaintaff,  wad 
its  value  at  the  time  of  taking,  and  interest ;  and  that 
seems  to  have  been  the  amount  adopted  by  the  jury. 
This  rule  was  correct. 

Although  the  admission  was  that  the  property  was 
taken  on  the  17th  of  April,  yet  when  the  evidence  shows 
that  the  correct  date  was  the  25th,  and  it  is  apparent 
that  the  case  was  tried  on  that  supposition,  the  court  is 
warranted  in  disregarding  the  erroneous  admission,  and 
may  be  governed  by  the  evidence. 

We  think  there  are  no  errors  calling  for  a  reversal  of 
the  judgment. 

Judgment  affirmed. 

P?IB8T  DxPABTMEirr,  GxNBRAL  Tbrh,  at  New  York,  May  5,  1873.  Inffraham 
and  Deans,  JusUces.] 
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Tallmajst  vs.  Bbesleb. 

The  defendant  was  the  owner,  and  S.  a  sub-lessee,  of  certain  premises  in  the 
city  of  Kew  York.  S.  employed  the  plaintiff  to  make  repairs  npon  the  prem- 
ises at  the  agreed  price  of  $4,700,  of  which  he  paid  $1,000,  when  the  work  was 
partly  done.  8.  fiuling  to  pay  any  more  money,  the  plaintiff  refused  to  go  on 
with  the  work ;  whereupon  the  defendant  said  to  him  that  he  (the  defendant) 
had  ag^reed  to  pay  S.  $2,000  toward  the  repairs  and  alterations,  and  if  the 
plaintiff  would  go  on  and  complete  the  work,  he  would  pay  it  to  him,  when 
the  work  was  done.  The  plaintiff  accordingly  went  on  and  completed  the 
alterations  and  repairs,  and  sued  to  recover  the  $2,000.  Meld  that  the  de- 
jfendant  was  liable,  to  the  extent  of  $2,000,  on  his  promise,  made  upon  a  valid 
consideration. 

Held,  ako,  that  the  promise  was  an  original  one,  and  in  no  sense  collateral,  or  a 
promise  to  pay  the  debt  of  another ;  but  the  defendant  entered  into  an  inde- 
pendent obligation  of  his  own,  and  his  promise  to  pay  was  not  contingent 
upon  the  failure  of  another  person  to  pay. 

That  it  was  not  an  existing  or  prospective  debt  of  a  third  party,  wMch  the  de- 

.  liB&dant  agreed  to  pay ;  but  was  a  promise  to  pay  the  plaintiff  $2,000,  on 
a  new  and  original  consideration,  which  he  supplied  by  the  work  and  mate- 

That  the  defendant  was  himself  the  debtor  to  the  plaintiff  to  the  extent  of  the 
$2,000  which  he  promised  to  pay  him. 

That  there  was  a  valid  consideration  for  the  promise,  in  the  undertaking  of  the 
plaintiff  to  perform,  and  in  the  subsequent  performance  of,  the  work. 

That,  in  contemplation  of  law,  the  work  performed  and  materials  fdmiahed  by 
the  plaintiff,  upon  the  promise  of  the  defendant  to  pay  therefor,  were  to  sub- 
serve and  promote  the  interest  of  the  defendant. 

(5w  assigned  to  the  plaintiff  the  lease  of  the  premises  "  as  collateral  security 
f(v  the  payment  of  $8,700  to  become  due  to**  the  assignee,  "  on  completion 
of  the  repairs ;"  and  on  the  payment  of  that  sum,  the  plaintiff  was  to  re-assign 
the  lease  to  S.  The  defendant  set  up  as  a  counter-claim  against  the  phdntiff 's 
demand,  the  rent  due  under  the  lease.  Held  that  the  pbuntiff,  having  entered 
into  possession  of  the  premises  only  for  the  purpose  of  making  the  repairs,  did 
not  have  possession  as  assignee  of  the  lease,  and  was  not  a  mortgagee  in  poe- 
seenon,  or  liable  for  the  rent 

It  is  aaly  when  a  mortgagee  takes  possession,  that  he  has  t^e  estate  cum  onert, 
and  becomes  liable  upon  the  covenants  in  the  lease. 

APPEAL,  by  the  defendant^  from  a  judgment  en- 
tered upon  the  report  of  a  referee,  and  from  orders 
made  at  a  Special  Term. 
The  opinion  of  the  court  states  the  &cts  in  the  case. 
Vox.  LXV.  24 
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N,  C.  Ellis^  for  the  appellant. 

I.  Whatever  rights  the  plaintiff  may  have  against  the 
defendant,  they  are  such  and  such  only  as  he  acquired 
as  assignee  of  the  defendant' s  written  contract  with  Sul- 
livan. 1.  This  is  shown  by  the  plaintiff' s  own  testimony. 
He  speaks  of  either  the  verbal  or  written  contract ;  the 
lease ;  the  defendant' s  contract  endorsed  thereon ;  and 
the  assignment  of  both  to  the  plaintiff.  2.  There  is  no 
evidence  that  this  written  contract  between  Sullivan  and 
the  defendant,  which  was  assigned  to  the  plaintiff,  was 
ever  extinguished.  3.  This  action  would  not  bar  an 
action  by  the  plaintiff,  as  assignee  of  the  same  ;  and  to 
uphold  this  action  is  to  subject  the  defendant  to  a  double 
liability,  to  wit,  on  the  verbal  promise,  and  on  the 
written  contract. 

II.  The  defendant  was  not  liable  under  written  con- 
tract nor  verbal  promise,  until  the  work  was  completed 
according  to  written  plans.    It  was  never  so  completed 

III.  The  verbal  promise  was  without  consideration,  in 
so  far  as  it  was  independent  of  the  written  contract. 
1.  No  legal  harm  resulted  to  the  plaintiff,  and  no  legal 
benefit  to  the  defendant,  by  reason  of  such  promise. 
The  plaintiff  was  under  legal  obligation  to  Sullivan  to 
do  the  work.  Sullivan  was  not  in  default.  The  work 
was  to  have  been  paid  for  as  it  progressed.  This  is  not 
susceptible  of  exact  application.  It  does  not  mean  pay- 
ment at  the  end  of  every  hour  during  the  day,  nor  at 
the  end  of  every  day.  The  plaintiff  was  paid  $1,000, 
After  this,  he  could  not  put  Sullivan  in  default  without 
completing  the  entire  work,  for  there  could  be  no  stand- 
ard by  which  to  determine  exactly  how  much  he  would 
have  a  right  to  demand.  He  also  received  $600  additional 
in  rents.  The  defendant  received .  no  additional  legal 
benefit  from  the  promise.  He  was,  by  the  contract  with 
Sullivan,  entitled  to  the  completion  of  the  work,  which 
work  the  plaintiff  himself  was  legally  bound  to  perform 
for  Sullivan.    The  plaintiff  did  no  more  than  he  waa 
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legally  required  to  do,  excluding  the  verbal  promise, 
and  the  defendant  received  no  more  than  he  had  a  right 
to  call  for  under  his  written  contract.  2.  The  plaintiff 
did  not  stop — did  not  absolutely  abandon  work ;  he  re- 
fused to  go  on  without  more  money.  The  condition 
must  have  been  complied  with,  for  work  did  go  on  up 
to  date  of  verbal  promise,  although  "very  slowly." 

IV.  The  alleged  promise,  upon  which  this  action  is 
based,  construed  as  an  independent  promise,  would  be 
void  by  the  statute  of  frauds.  {Brovm  v.  Weher^  38 
N.  T.  187.)  The  facts  in  that  case  are  like  the  facts  in 
this.  1.  Had  the  contract  between  the  plaintiff  and 
Sullivan  been  absolutely  cahcelled  and  extinguished  by 
release  under  seal,  a  verbal  promise  by  the  defendant 
based  upon  such  cancellation,  would  doubtless  have 
been  good.  But  such  is  not  the  case.  The  plaintiff 
recognized  Sullivan  and  his  rights  throughout,  under 
the  original  contract  between  themselves.  2.  The  plain- 
tiff says  the  defendant  told  him  lie  would  "get"  his 
money ;  clearly  implying  that  the  defendant' s  promise 
was  not  an  independent  promise,  involving  the  cancel- 
lation of  SuUivan'  s  agreement  with  the  plaintiff.  3.  The 
work  did  not  stop.  In  Weber  y.  Brown^  (38  i\^.  T,  187,) 
the  promise  was  made  "  to  induce  thei  plaintiff  to  go  on 
and  finish  the  mill."  The  plaintiff,  in  that  case,  "  went 
on  and  finished  the  mill ;"  held,  that  the  promise  was 
within  the  statute. 

Y.  Tallman  is  liable,  as  assignee  of  the  lease,  for  rent 
during  the  period  he  was  such  assignee.  The  principle 
is  elementary.  (30  N.  T.  453-460.)  1.  Even  an  equi- 
table assignee  is  liable.  {Astor  v.  Lenty  6  Bosw.  612.) 
2.  By  statute  he  could,  as  assignee,  enforce  as  against 
under  tenants,  the  same  remedies  that  could  have  been 
employed  by  his  assignor.  {Taylor* s  Landlord  and 
Tenant,  §  439.  2  H.  S.  ch.  1,  tUle  4,  §§  23-24.)  3.  An 
assignee  of  rent,  as  rent,  could  maintain  action  against 
under  tenants,  on  the  principle  of  Van  Hensselaer  v. 
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Bead,  (26  JST,  T,  468.)    Rent  is  real  estate.     {Id.  572. 
1  Hill,  on  Ileal  Prop.  ^.  1,  ^  1.) 

VI.  If  the  assignment  be  construed  as  a  mortgage, 
the  plaintiff  is  liable  as  mortgagee  in  possession.  {Aster 
V.  Hoyt,  5  Wend.  617,  619.  WaUan  v.  Oronlpj  14  id. 
63.  In  the  matter  of  Oalloway,  21  id.  32.  Demainville 
V.  Mann,  32  N.  Y.  197.)  The  foUowiog  is  a  part  of 
the  opinion  of  the  couit  in  the  case  from  14  Wendell, 
at  page  66:  ''But  if  he  takes  possession  of  the  mort- 
gaged premises  he  has  the  estate  cum  ori^e,  and  is  lia- 
ble as  assignee  upon  the  covenants  contained  in  the 
lease."  1.  The  intent  with  which  the  plaintiff  took  the 
assignment,  (or  mortgage,  if  it  be  so  construed,)  is  all 
important,  and  he  testifies  that  it  was  the  intent  that  he, 
the  plaintiff,  should  take  the  rents  after  the  assignment 
was  executed.  "In  the  construction  of  every  instru- 
ment creating  or  conveying,  or  authorizing  the  creation 
or  conveyance  of  any  real  estate  or  interest  in  lands,  it 
shaU  be  the  duty  of  courts  of  justice  to  carry  into  effect 
the  intent  of  the  parties,  so  far  as  such  intent  can  be 
collected  from  the  whole  instrument,  and  is  consistent 
with  the  rules  of  law."  (2  R.  8.  ch.  1,  tUled,  §2.)  2.  The 
taking  of  the  rents  was  possession.  "Rent  being  a 
mere  creature  of  the  law ;  the  right  always  carries  with 
it  the  possession."  (1  Hill,  on  Hedl  Prop.  p.  249,  3d 
ed.)  Hence,  the  plaintiff's  right  to  the  rent  was,  by 
operation  of  law,  the  possession  of  the  rent  itself,  and 
renders  him  liable,  the  same  as  if  actually  received. 
A  naked  mortgagee  of  lease  has  no  right  to  rent,  for 
estates  may  be  had  in  rent  in  general  the  same  as  with 
estates  in  land,  viz.,  tenant  in  fee,  for  life  or  years. 
{Id.  247,  §  72.)  3.  "But  it  is  perfectly  well  settled  that 
when  rent  *  *  *  falls  due  after  the  death  of  the  tes- 
tator or  intestate,  and  the  executor  or  administrator  en- 
ters, or  which  is  the  same  thing,  as  here)  charged,  receives 
the  rents  and  profits,  he  is  chargeable  directly  on  the 
covenant  as  an  assignee."    {In  the  matter  of  GaUowap^ 
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21  Wend.  33.)  See,  also,  Armstrong  v.  Wheeler ,  (9 
C(nDen,,S8^)  where  renting  &c.  was  held  sufficient  evi- 
dence that  the  defendant  was  assignee.  The  case  of 
DeTnainmlle  v.  Mann^  (32  N,  T.  197,)  rests  npon  the 
following  principles,  as  is  stated  in  the  opinion  of  the 
court,  at  page  207 :  "  The  ground  upon  which  assignees 
are  made  liable  is  because  they  have  enjoyed  the  rents 
and  profits."  In  that  case  the  assignee  of  two- thirds  of 
the  lease  was  held  liable  for  rents,  not  only  to  the  extent 
of  his  two-thirds  interest,  but  also  for  the  remaining  one- 
third,  which  he  did  not  own,  on  the  ground  that  he  en- 
joyed the  benefit  of  the  entire  property.  "But  if  he 
underlets,  the  occupation  of  the  under  tenant  is  his 
occupation,  and  he  is  liable  as  assignee  of  the  lease." 
{Taylofs  Landlord  and  Tenani^  §  461,  and  cases  cited. 
Cited  with  approval,  Jermain  v.  Paftison,  46  Barb. 
13.)  4.  This  intent  was  carried  out  by  the  plaintiff's 
taking  rent  shortly  after  the  assignment.  The  amount 
of  rent  actually  received  by  the  plaintiff  was  $600. 
6.  The  possession  of  the  plaintiff  to  complete  the  con- 
tract relative  to  repairs  and  alterations,  was  veritable 
possession ;  although  the  law  certainly  cannot  require  a 
mortgagee  to  be  in  bodUy  contact  with  the  concrete 
realty,  to  fulfill  the  definition  of  the  word  "possession." 
At  best,  "possession"  is  but  a  relative  word.  In  this 
case,  the  plaintiff' s  legal  rights,  under  his  written  assign- 
ment, and  his  exercise  of  those  rights,  are  in  every  sub- 
stantial i>articular  equivalent  to  physical,  personal 
possession^ 

Vn.  The  clause  in  the  assignment  whereby  the  plain- 
tiff takes  the  lease  subject  to  the  covenants  therein  con- 
tained, is  a  contract  between  two  persons  for  the  benefit 
of  a  third,  and  can  be  enforced  by  the  latter.  {Latorence 
V.  :Fox,  20  JV.  T.  268.) 

Vni.  The  plaintiff  was  assignee  from  March  20, 1869, 
to  March  28, 1870— one  year  and  eight  days.  He  is,  there- 
lore,  liable  for  rent  at  the  rate  of  $1,600,  original  rent ; 
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and  rent,  at  the  rate  of  $300  increase,  under  agreement, 
if  the  contract  was  completed. 

IX.  The  referee' s  conclusions  of  law,  not  being  sus- 
tained by  his  finding  of  fact,  judgment  should  be 
reversed.  {Buckingham  v.  Payne^  36  Barb.  81.  LaMn 
V.  N.  F.  &  Erie,  R.  H.  Co.,  11  Mow.  Pr.  412.  JVelson 
V.  IngersoU,  27  How.  4.  Tomlinson  v.  The  Mayor  <6c., 
23  How.  Pr.  466.    Leffler  v.  Meld,  33  id.  390.) 

X.  The  referee's  findings  of  fact  are  against  evidence, 
in  that  it  is  not  only  contrary  to  the  defendant's  testi- 
mony, but  is  also  contrary  to  the  testimony  of  the  plain- 
tiflf  himself. 

Jas.  M.  Smith,  for  the  respondent. 

I.  The  evidence  fully  justified  the  report  of  the  referee. 
The  work  was  commenced  by  the  plaintiff  under  a  ver- 
bal agreement  with  Sullivan,  the  lessee,  to  do  the  work 
for  $4, 700.  Sullivan  failed  to  pay  according  to  his  agree- 
ment, and  the  plaintiff  refused  to  go  on,  and  relin- 
quished the  work.  The  defendant,  then,  to  induce  the 
plaintiff  to  go  on  with  the  work,  agr^d  to  pay  him 
$2,000  when  the  work  was  completed.  The  work  was 
completed  according  to  agreement.  When  the  plaintiff 
called  on  the  agent  of  the  defendant,  there  was  no  ref- 
erence made  to  the  $1,000  that  had  been  previously  paid 
to  Sullivan. 

II.  The  plaintiff  never  took  possesion  of  the  premises, 
as  claimed  by  the  defendant ;  he  merely  took  an  assign- 
ment of  the  lease  as  collateral  security,  and  never  en- 
tered into  possession.  Sullivan  employed  the  agents  to 
coUect  rents.  Sullivan  gave  the  lease  to  the  tenants,  and 
told  the  agent  to  pay  rents  to  the  plaintiff.  The  plaintiff 
did  not  exercise  any  authi)rity  over  the  premises  after 
the  assignment  of  the  lease,  or  receive  any  rent  from 
tenants.  Sullivan  still  owes  about  $1,000  for  the  work. 
It  being  conceded  that  the  work  was  done  by  the  plain- 
tiff, the  issue  resolves  itself  into  the  single  question,  did 
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the  defendant  agree  to  pay  the  plaintiflf  $2,000  on  the 
completion  of  the  work,  and  did  the  plaintiff  do  the 
work  in  accordance  with  the  agreement.  If  he  did,  there 
is  no  question  as  to  the  plaintiff  s  right  to  recover.  It 
was  an  original  indebtedness  on  the  parii  of  the  defen- 
dant.   The  evidence  upon  this  is  conclusive. 

III.  The  fact  is  conceded  that  the  work  was  not  per- 
formed in  accordance  with  the  plans  shown  to  Mr. 
Bresler  by  Sullivan.  That  by  the  plans  the  wall  was  to 
be  a  twelve  inch  wall,  and  that  it  was  built  but  an  eight 
inch  wall,  and  that  it  was  built  in  accordance  with  the 
agreement  between  the  plaintiff  and  Sullivan. 

IV.  The  decision  of  the  Special  Term  was  right ;  upon 
the  facts  presented  by  the  testimony  the  questions  raised 
by  the  defendant  had  no  legal  evidence  to  sustain  them. 
There  were  but  the  simple  issues :  Was  the  work  done  ? 
Did  the  defendant  agree  to  pay,  and  what  was  the 
amount  due  ?  The  evidence  is  uncontradicted,  that  the 
lease  was  simply  a  pledge,  and  that  the  plaintiff,  to  se- 
cure the  benefit  of  the  pledge,  took  the  assignment  of 
the  lease,  and  intended  to  get  aU  the  avails  of  the  rent 
to  apply  on  his  claim  against  Sullivan.  It  would  have 
been  unjust  and  useless  litigation  to  open  that  question 
again  before  the  referee,  as  the  defendant  could  have  the 
full  benefit  of  all  the  facts  upon  his  appeal,  without  any 
special  finding.     {Putnam  v.  JBubbell^  42  If.  Y.  106. ) 

V.  A  referee  is  not  required  to  find  upon  any  other 
facts  than  those  which  enter  into  and  form  the  basis  of 
the  judgment  to  be  enters  upon  his  report.  He  is  not 
required  to  negative  in  express  terms  any  other  fact. 
Pacts  not  found  are  necessarily  negatived  by  implica- 
tion. {SerToont  v.  Baefjer^  49  Barb,  362.  Bartle  v, 
QUman^  17  Hem,  1.) 

VI.  The  omission  by  the  defendant  to  request  the 
referee  to  pass  upon  any  issue  he  desired  to  have  passed 
upon  was  fatal  to  the  motion  to  refer  back  to  the  referee. 
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(OraTd  V.  MorsCy  22  JUT.  T.  323.  Ashley  v.  MarsMOj 
29  id,  494.    Brainerd  v.  Dunning^  30  td.  211.) 

Vn.  The  defendant  can  have  here  the  same  benefit  if 
error  has  been  committed  by  the  referee,  that  he  could 
have  had  if  the  findings  had  been  special.  He  is  not 
concluded  by  findings  of  matters  of  fact,  in  the  absence 
of  evidence  tending  to  sustain  them,  either  in  this  court 
or  in  the  Court  of  Appeals.  {Putnam  v.  Hvbhell^  42 
N.  Y.  106.) 

Vin.  upon  the  evidence  offered,  the  question  was  one 
of  fact  as  to  whether  the  work  was  done  under  the 
promise  of  the  defendant  to  pay.  The  finding  of  the 
referee  upon  that  question,  in  favor  of  the  plaintiff,  is 
conclusive  to  the  same  extent 'as  the  verdict  of  a  jury, 
and  the  court  will  not  disturb  the  findings,  unless  clearly 
against  the  evidence.  {Sinclair  v.  TaUmadge^  35  Barb. 
602.  Murphy  v.  Boker^  3  Bob.  1.  WiUtajas  v.  Van- 
derbilty  29  Barb.  491.  CkmJcUn  v.  Thompson^  Id.  218. 
Heritage  v.  HaU^  33  id.  347.  Coddington  v.  Carfdey^ 
2  mU.  528.    Best  v.  marks,  24  How.  58.) 

IX.  The  point  urged  by  the  defendant  before  the 
referee,  in  relation  to  the  statute  of  frauds,  was  untena- 
ble. The  promise,  as  the  evidence  shows,  was  not  a 
promise  to  pay  the  debt  of  another,  but  was  a  promise 
to  pay  to  the  plaintiff  $2,000,  if  the  plaintiff  did  certain 
work ;  not  a  promise  to  pay  if  Sullivan  did  not  pay  for 
the  work.  The  case  of  Brown  v.  Wd)er,  (38  N.  Y.  187,) 
relied  upon  by  the  defendant  before  the  referee  has  no 
application  to  the  facts  of  this  case.  In  that  case  the 
defendant  promised  the  plaintiff  that  he  would  see  he 
got  his  pay,  if  he  furnished  the  mill  according  to  con- 
tract. That  promise  was  contingent  on  the  non-fulfiU- 
ment  of  the  original  contractor.  In  the  case  under 
consideration,  the  contract  between  the  defendant  and 
the  plaintiff  was  that  the  defendant  should  pay  the 
plaintiff  $2,000  as  soon  as  the  building  was  completed, 
not  "that  he  would  see  that  he  got  his  pay."     In  the 
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case  of  Brovm  v.  Weber ^  Grover,  J.,  says,  the  test  to 
be  applied  to  every  case  is,  whether  the  party  sought  to 
be  charged  is  the  principal  debtor  primarily  liable,  or 
whether  he  is  only  liable  in  case  of  the  default  of  a  third 
person,  in  other  words  whether  he  is  the  debtor,  or 
whether  his  relation  to  the  creditor  is  that  of  a  surety  to 
him  for  the  performance,  by  some  other  person,  of  the 
obligation  of  the  latter  to  the  creditor.  In  Nelson  v. 
Boynton^  (3  Mete.  396-400,)  Chief  Justice  Shaw,  says,  a 
class  of  cases  not  within  the  statute,  is  where  although 
the  effect  of  the  promise  is  to  pay  the  debt  of  another, 
yet  the  leading  object  of  the  undertaker  is  to  subserve 
or  promote. some  interest  of  his  own.  {Farley  v.  Cleve- 
land^ 4  C(men^  482-439.  *S.  C.  on  appeal,  9  id.  639. 
Lawrence  v.  Fox,  20  N.  T.  268.  Gold  v.  PhiUips,  10 
John.  412.  OVmstead  v.  Oreenly,  18  id.  12.  MaUory 
V.  OiOett,  21  N.  Y.  412.) 

By  the  Oourt,  Fakoher,  J.  The  defendant  appeals 
from  a  judgment  entered  on  the  report  of  a  referee,  on 
the  18th  of  May,  1872,  for  $2,698;  also  from  an  order 
of  the  Special  Term  denying  a  motion  to  resettle  the 
case.  The  defendant  was  head  landlord  of  863  Sixth 
avenue,  in  the  city  of  New  York.  In  the  fall  of  1868, 
John  J.  Sullivan,  the  sub-lessee  of  the  premises,  agreed 
with  the  plaintiff  to  make  some  alterations  in,  and  re- 
pairs to,  the  building;  for  which  the  contract  price 
agreed  on  was  $4,700.  When  part  of.  the  work  was 
done,  Sullivan  paid  the  plaintiff  $1,000  on  account.  The 
plaintiff  went  on  a  little  further,  and  asked  ior  more 
money.  Sullivan  said  he  had  no  more  money ;  where- 
upon the  plaintiff  refused  to  go  on  with  the  work.  The 
parties  then  went  over  to  see  the  defendant.  He  was 
absent  from  the  city  ;  but  they  saw  his  brother,  Louis 
Bresler,  who  told  the  plaintiff  if  he  would  go  on  and 
complete  the  work,  he  would  get  the  $2,000  they,  or  his 
brother,  had  agreed  to  pay  Sullivan.     The  defendant 
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returned,  and  the  plaintiflP,  about  the  first  of  May,  1869, 
called  on  him.  The  defendant  then  said  to  the  plaintiff 
he  had  agreed  to  pay  John  J.  Sullivan  $2,000  toward 
these  repairs  and  alterations,  and  if  he  would  go  on  and 
complete  the  work,  he  would  pay  it  to  him,  when  the 
work  was  done.  The  plaintiff  accordingly  went  on  and 
^  completed  the  alterations  and  repairs  ;  and  this  action 
was  brought  to  recover  the  $2,000.  The  defence  was  a 
general  denial,  and  an  alleged  counter-claim  due  from 
Sullivan  to  the  defendant,  for  rent  of  the  premises.  The 
agreement  of  the  defendant  with  Sullivan  to  pay  the 
$2,000,  was  endorsed  on  the  lease,  and  is  dated  the  4th 
of  March,  1869.  The  lease  was  assigned  by  Sullivan  to 
the  plaintiflE  on  the  24th  of  March,  1869,  as  a  collateral 
security. 

The  referee  found  that  the  plaintiff  performed  the 
work  and  furnished  the  materials  in  and  about  the  al- 
teration and  repairs  of  the  premises  ;  that  the  defendant 
promised  to  pay  him  therefor  $2,000  when  the  work  was 
completed ;  that  no  part  of  the  amount  had  been  paid ; 
and  he  ordered  judgment  for  the  $2,000,  and  interest 

There  can  be  no  doubt  that  the  judgment  of  the  ref- 
eree is  correct.  The  defendant  became,  himself,  liable 
to  the  extent  of  $2,000,  on  his  promise  to  the  plaintiff, 
made  upon  a  valid  consideration,  which  he  has  received. 
The  promise  was  an  original  one,  and  in  no  sense  col- 
lateral, or  a  promise  to  pay  the  debt  of  another.  The 
defendant  entered  into  an  independent  obligation  of  his 
own,  and  his  promise  to  pay  was  not  contingent  upon 
the  failure  to  pay  of  another.  It  was  not  an  existing 
or  prospective  debt  of  a  third  party  which  the  defen- 
dant agreed  to  pay ;  it  was  a  promise  to  pay  the  plain- 
tiff $2,000,  on  a  new  and  original  consideration,  which 
he  supplied  by  the  work  and  materials  he  afterward 
furnished.  So  far  as  the  plaintiff  is  concerned,  in  ref- 
erence to  the  promise,  the  defendant  cannot  point  to 
Sullivan  as  the  original  debtor,     Tlie  defendant  is  him- 
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self  the  debtor  to  the  plaintiff,  to  the  extent  of  the 
$2,000,  which  he  promised  to  'psiy  him.  {Mallory  v. 
OiUete,  21  JN^.  T.  412.  Brovm  v.  F;?5er,  88  id.  187.) 
The  proposition  of  the  defendant's  counsel  cannot  be 
maintained,  that  the  promise  was  without  consideration ; 
for  there  was  valid  consideration  for  the  promise  in 
the  undertaking  of  the  plaintiff  to  perform,  .and  in  the 
subsequent  performance  of  the  work.  Nor  is  the  posi- 
tion tenable  that  no  harm  resulted  to  the  plaintiff,  from 
what  he  has  done,  because  of  his  legal  obligation  to 
Sullivan  to  do  the  work.  The  evidence  shows,  that  Sul- 
livan had  refused  to  pay,  and  the  contract  with  him 
for  that  reason,  had  been  abandoned  by  1;he  plaintiff, 
before  the  arrangement  with  the  defendant  was  made. 
In  contemplation  of  law  the  work  performed  and  mate- 
tials  furnished  by  the  plaintiff,  upon  the  promise  of  the 
defendant  to  pay  therefor,  were  to  subserve  and  pro- 
mote the  interest  of  the  defendant.  {Nelson  v.  Boyn- 
ton^  3  Mete.  396.    Farley  v.  Cleveland,  9  Cowen,  639.) 

The  counter-claim  of  the  defendant  is  not  made  out. 
The  plaintiff  never  took  possession  of  the  premises; 
and,  therefore,  never  became  liable  for  the  rent  in  re- 
spect of  his  possession.  The  assignment  of  the  lease  to 
hJTn  was  by  way  of  mortgage,  and  it  is  expressly 
stated  to  be  made  "  as  collateral  security  for  the  i>ay- 
ment  of  $3,700  to  become  due  to  the  said  Tallman  on 
completion  of  the  building  on  the  premises  mentioned 
in  said  lease ;  and,  on  repaying  said  sum,  the  said  Tail- 
man  is  to  re-assign  this  lease  to  the  said  Sullivan."  The 
mortgagee  of  a  term,  who  has  never  taken  possession,  is 
not  an  assignee  of  the  whole  term,  or  liable  for  rent  in 
arrear ;  the  mortgage  being  but  a  security,  and  the  legal 
estate  still  remaining  in  the  mortgagor.  {Walton  v. 
OranZyy  14  Wend.  63.  Astor  v.  Boyt,  5  id.  603.  JSv- 
ertsan  v.  Sawyer j  2  id.  507.)  A  naked  right,  and  a 
beneficial  enjoyment,  are  distinguishable,  Demainville 
V.  Mann,  (32  N.  Y.  207 ;)  and  it  is  only  when  a  mort- 
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gagee  takes  possession,  that  he  has  the  estate  cwm  (mere^ 
and  becomes  liable  as  assignee  upon  the  covenanta  con- 
tained in  the  lease.  {Eaton  v.  Jaques^  Doug,  464.)  It 
is  not  correct  to  say  that,  because  the  plaintiff  entered 
upon  the  premises  to  make  the  repairs,  he  had  the  pos- 
session as  assignee  of  the  lease ;  nor  is  he  a  mortgagee 
in  possessi9n. 

The  defendant  has  appealed,  also,  from  an  order  of 
the  Special  Term,  denying  a  motion  to  direct  the  referee 
to  resettle  the  case.  He  insists  the  referee  did  not  pass 
upon  all  the  issues.  We  do  not  think  that  any  further 
findings  by  the  referee  were  necessary  in  order  to  a 
proper  review  of  all  the  questions  litigated  in  the  case. 
Exceptions  to  such  findings  as  were  made  by  the  referee, 
would  be  effectual  to  bring  here  for  review  all  the  ma- 
terial questions  arising  upon  the  pleadings  and  evidence. 

The  order  denying  the  motion  for  a  resetlement  of  the 
case,  should  be  affirmed,  with  $10  costs ;  and  the  judg- 
ment entered  on  the  report  of  the  referee,  should  be 
affirmed,  with  costs. 

[FissT  DxpABTMKNT,   Gknebal  Tebm,  at  Now  York,  May  5,  1878.    /n^ro- 
ham  and  Fanehert  Justloes.] 


Murphy  and  others  vs.  Haswell. 

In  an  action  to  recover  the  price  of  three  steam  boilers,  alleged  to  hare  been  sold 
and  delivered  by  the  plaintifis  to  the  defendant,  at  and  for  the  price  of  $3,385. 1 7, 
which  he  promised  to  pay,  the  defence  was,  that  the  defendant  ordered  the  boil- 
ers as  agent  for  one  W.  The  defendant  was  a  civil  engineer,  and  the  plaintiflfi^ 
evidence  was,  that,  as  snch,  he  had  often  given  orders  for  work  to  the  plain* 
tiffii,  who  allowed  him  commissions  on  such  orders ;  that  the  plainti&  hxi 
received  from  the  defendant  a  payment  on  accomit  of  sud  boilers,  and  given 
a  receipt  for  it  as  being  "  on  account  of  W. ;"  that  the  account  was  entered  in 
the  plaintiffs*  ledger,  in  the  name  of  W.,  and  the  boilers  were  delivered  to 
vessels  which  W.  was  building.  There  was,  also,  testimony  fipom  the  defen- 
dant that  he  told  the  plaintifb  he  wanted  the  boilers  for  vessels  building  by 
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W, ;  that  the  plaintiffs  allowed  him  a  coznmission  on  these  boilers,  and  they 
were  furnished  to  W. ;  that  the  plaintifEs  told  him  they  had  presented  a  bill 
to  W.,  and  said  they  wished  they  could  hold  him  (the  defendant)  for  them. 
It  was  shown  that  the  defendant  did  not  disclose  the  name  of  W.,  at  the  time 
of  ordering  the  boilers,  and  the  bill  to  W.  was  rendered  at  his  request 
The  jury  having  found  a  Terdict  for  the  plaintiff;  hdd  that  the  same  was 
against  the  dear  weight  of  the  testimony,  and  that  a  new  trial  should 
be  ordered. 
In  snch  cases,  a  new  trial  is  granted  only  on  payment  of  costs. 

APPEAL,  by  the  defendant,  from  a  judgment  en- 
tered on  the  verdict  of  a  jury,  and  from  an  order 
denying  a  motion  for  a  new  trial. 

The  complaint  alleged  that  "the  plaintiffs,  at  the 
special  instance  and  request  of  the  defendant,  sold  and 
delivered  to  him  three  new  steam  boilers,  at  and  for  the 
price  of  $3,385.17,  which  sum  he  promised  and  agreed 
to  pay  to  the  plaintiffs."  That  there  had  been  paid  on 
account,  the  sum  of  $2,125.07;  and  judgment  was  de- 
manded for  $1,260.10,  with  interest. 

The  answer  was  a  general  denial.  The  defence  relied 
on,  upon  the  trial,  was,  that  the  defendant  did  not  order 
the  boilers  on  his  own  account,  but  as  agent  for  one 
Norman  Wiard,  to  whom  they  were  delivered. 

The  "jury  found  a  verdict  for  the  plaintiffs,  for  the 
amount  claimed,  and  interest. 

J.  Warren  LawtoUj  fox  the  appellant. 

Wm.  W.  Ooodrich^  for  the  respondents. 

By  the  Courts  Ingeaham,  P.  J.  The  evidence  in  this 
case  shows  that  the  defendant  was  a  civU  engineer.  As 
such  he  had  often  given  orders  to  the  plaintiffs,  for  work 
in  their  business ;  that  they  never  knew  him  to  be  en- 
gaged in  building  boats  on  his  own  account ;  that  they 
had  been  in  the  habit,  previously  to  this  transaction,  of 
allowing  him  conmiissions  on  such  orders ;  and  that  this 
continued  down  to  a  period  subsequent  to  the  order  for 
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the  present  account.  That  they  received  from  the  de 
f  endant  a  payment  on  account  of  the  boilers  in  question ; 
lor  which  the  plaintiffs  gave  a  receipt,  purporting  to  be 
on  account  of  Wiard.  The  account  was  entered  in  the 
ledger,  in  the  name  of  Wiard,  and  the  boilers  were  de- 
livered to  vessels  which  Wiard  was  building.  All  thig 
evidence  came  from  the  plaintiffs. 

In  addition  to  this,  there  is  testimony  from  the  defen- 
dant that  he  told  the  plaintiffs  he  wanted  the  boilers  for 
vessels  building  by  Wiard ;  that  the  work  was  furnished 
to  Wiard ;  that  the  plaintiffs  allowed  him  a  commission 
on  these  boilers ;  that  they  told  him  they  had  presented 
a  biU  to  Wiard,  and  said  they  wished  they  could  hold 
him,  for  them.  There  is  also  the  testimony  of  Wiard, 
that  the  boilers  were  delivered  at  his  ship-yard.  On  the 
other  side  is  the  statement  that  the  defendant  did  not 
disclose  the  name  of  Wiard,  at  the  time  of.  ordering  the 
boilers,  and  that  the  bill  to  Wiard  was  rendered  at  the 
defendant' s  request. 

We  think  the  verdict  of  the  jury  was  against  the  clear 
weight  of  the  testimony.  Under  such  circumstances, 
we  think  justice  would  be  promoted  by  ordering  a  new 
trial.  In  such  dases,  a  new  trial  is  granted  only  on  pay- 
ment of  costs. 

Judgment  reversed,  and  new  trial  ordered  on  payment 
of  costs. 

[F1X8T  DKPAKTiiBifT,  Gknbkal  Tkbx,  at  New  York,  May  6, 18T8.  Jngnhm 
and  Faneher,  Justices.] 
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Osgood  &  Cuetiss,  as  Receivers  oi  the  Columbian  In- 
surance Company,  vs.  Strauss  and  others. 

The  chATter  of  tl^  ColiuubiAn  Insurance  Co.  authorized  it  to  receive  notes 
for  preminms  on  policies  thereafter  to  be  issued,  and  to  make  all  notes  thus 
received  available  for  any  purpose  connected  with  the  business  of  the  com- 
pany ;  and  provided  that  such  notes  should  be  payable  within  twelve  months 
from  date.  The  defendants  made  and  delivered  to  the  company  four  notes; 
one  dated  November  1,  I860,  at  twelve  months  after  date,  for  $500;  another, 
of  the  sametdate  and  amount,  at  seven  months ;  another,  of  the  same  date, 
at  seven  months,  for  |1,000;  and. another,  dated  January  14,  1861,  at  seven 
months,  for  $1,880.  The  notes  were  delivered  to  the  company  as  security 
notes,  in  advance  of  premiums  to  be  earned  upon  policies  to  be  issued  by  the 
ixxnpany,  to  the  defendants,  and  were  given  under  the  provisions  of  chapter 
808,  of  the  laws  of  1849.  No  policies  were  issued  to  the  defendants,  and  no 
premiums  earned  by  the  company.  In  January,  1866,  the  company  became 
insolvent,  and  the  plaintiffs,  having  been  appointed  receivers  of  its  assets, 
commenced  an  action  upon  the  notes,  on  the  2d  of  February,  1869.  The  de- 
fendants moved  to  dismiss  the  complaint,  on  the  grounds  that  a  recovery  on 
the  notes  was  barred  by  the  statute  of  limitations;  and  that  the  note  first 
above  mentioned  was  not  such  a  note  as  the  company  was  authorized  to  take. 
The  court  granted  the  motion  to  exclude  from  the  recovery  the  latter  note, 
inasmach  as  the  days  of  grace  extended  the  payment  thereof  beyond  the 
limit  allowed  by  the  statute ;  but  denied  the  motion  to  dismiss  the  complaint 
because  of  the  defence  of  the  statute  of  limiCations. 

Held  that  the  claim  that  the  notes  did  not  become  due  and  payable  imtil  Jan- 
uary, 1866,  when  the  cash  capital  of  the  company  was  exhausted,  was  un- 
tenable. That  the  statute  gave  the  notes  validity,  and  they  were  lawful 
obligations  of  the  makers;  and  that  although  no  policies  were  issued  to 
the  defendants,  and  no  premiums  earned  by  the  company,  sdll  the  notes 
were  not,  in  the  hands  of  the  company,  void,  nor  invalid  for  want  of  con- 
sideration. 

ffdd,  cUtOf  that  the  time  of  payment  of  the  notes  was  made  absolute,  according 
to  their  tenns ;  and  that  such  notes  were  considered  a  part  of  the  capital  of 
the  company,  and  were  valid  and  operative  of  themselves,  and  not  on  account 
of  contingent  events,  such  as  the  occurrence  of  losses,  the  exhaustion  of  capital, 
demand  of  payment,  or  the  making  of  assessments. 

Held,  further,  that  the  action  not  having  been  brought  within  six  years  from 
the  time  when  the  last  three  notes  became  due,  the  defence  of  the  statute  of 
limitations  was  available  against  them. 

IN  this  action,  a  verdict  was  directed  at  the  circuit,  for 
$4,986.66  in  favor  of  the  plaintiffs ;  and  the  excep- 
tions taken  on  the  trial  were  ordered  to  be  heard,  in  the 
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first  instance,  at  the  General  Term ;  the  judgment  in  the 
meantime  to  be  suspended. 

The  defendants,  as  a  firm,  made  four  notes,  payable 
to  the  order  of  the  Columbian  Insurance  Company  ;  one 
dated  November  1,  1860,  at  twelve  months  after  date, 
for  $600  ;  another,  of  same  date,  at  seven  months  after 
date,  for  $500 ;  another,  of  same  date,  at  seven  months 
after  date,  for  $1,000 ;  and  another,  dated  January  14, 
1861,  at  seven  months  after  date,  for  $1,330.  The  notes 
were  delivered  to  the  insurance  company  by  the  makers, 
as  security  notes,  in  advance  of  premiums  to  be  earned 
upon  policies  to  be  issued  by  the  insurance  company  to 
the  defendants. 

The  defence  was  the  statute  of  limitations. 

The  Columbian  Insurance  Company  was  organized  in 
August,  1857,  under  an  act  passed  April  10,  1849,  for 
the  purpose  of  insuring  against  marine  risks,  and  lisks 
of  transportation  and  navigation.  {Lawe  qf  1849,  p.  441, 
chap.  308.) 

The  notes  in  suit  were  given  under  the  provisions  of 
section  5  of  that  statute,  and  article  3  of  the  charter  of 
the  company  ;  which  article,  under  the  head  of  "secu- 
rity notes,''  provides  that  such  notes  should  be  drawn 
to  the  order  of  the  company,  be  payable  within  twelve 
months  from  date ;  that,  as  to  third  parties,  they  were 
to  be  deemed  the  absolute  property  of  the  company,  and 
might  be  used  for  the  jyayment  of  losses  and  liabilities, 
and  for  any  other  purpose  connected  with  the  business 
of  the  company.  That  when  negotiated,  and  in  the 
hands  of  third  parties,  they  should  not  be  subject  to  any 
equitable  claim  or  offset,  as  between  the  makers  and  the 
company,  whether  existing  before  the  time  of  their 
negotiation  or  accruing  afterward.  That  as  between  the 
makers  and  the  company,  they  were  to  be  liable  merely 
to  the  extent  of  the  premiums  written  up5n  them,  and 
for  losses  and  liabilities  of  the  company,  after  the  cash 
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capital  and  other  resources  of  the  company  should  have 
been  first  exhausted. 

No  premium  had  been  earned  by  the  company  on  any 
of  the  notes  in  suit,  and  no  dividend  had  been  paid  to 
the  defendants  thereon,  although  while  the  company 
held  them,  "  dividends  were  declared  by  the  company 
on  its  security  notes,  but  no  dividends  were  declared  on 
these  notes,  because  they  were  not  alive — ^they  were  not 
running  at  the  time — ^they  had  not  been  renewed.' ' 

After  the  notes  in  suit  were  delivered  to  the  company, 
and,  "in  the  spring  of  1861,"  one  of  the  defendants 
finding  that  "they  had  to  fail,"  went  to  the  office  of  the 
company,  and  saw  one  of  the  officers  and  told  him, 
"  that  they  had  to  fail,  and  should  not  want  any  more 
insurance,"  and  asked  the  officer  to  return  the  notes. 
This  gentleman  told  him  "it  was  all  right,"  that  he 
"  must  caU  again  as  the  notes  were  not  handy."  He 
did  call  again  to  get  the  notes  when  the  same  answer 
was  given  him.  He  did  not  again  call,  the  matter  hav- 
ing sUpped  his  memory. 

The  company  continued  vto  do  business  and  declare 
dividends  up  to  January  1,  1866.  In  January,  1866, 
they  became  insolvent,  and  in  the  same  year  the  cash 
capital,  and  the  other  resources  of  the  company  were 
exhausted,  and  thereupon  the  plaintiffs  in  this  suit 
were  apj)ointed  receivers  of  the  property  and  assets  of 
the  company. 

On  the  second  of  February,  1869,  and  more  than  seven 
years  after  the  maturity  of  any  of  the  notes  in  suit,  this 
action  was  commenced. 

On  the  trial  of  the  action,  and  after  the  plaintiffs  had 
rested  their  case,  the  defendants  moved  to  dismiss  the 
complaint  upon  the  following  grounds,  viz : 

First  That  the  pleadings  and  proofs  established  the 
fact  that  more  than  six  years  had  elapsed  since  the 
causes  of  action  herein  had  accrued. 

Second.  That  the  note  for  fiSOO,  dated  November  1, 
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1860,  and  payable  twelve  months  after  date,  was  not 
such  a  note  as  the  Columbian  Insurance  GoifLpaay 
was,  by  the  provisions  of  its  charter,  authorized  to 
take,  and  that  the  plaintiffs  herein  could  not  recover  on 
said  note. 

The  court  allowed  th^  defendants'  motion  to  exclude 
from  the  recovery  the  twelve  months'  note  for  $500; 
such  ruling  being  in  accordance  with  a  decision  of  the 
General  Term,  to  the  effect  that  the  company  could  not 
take  security  notes,  the  time  of  payment  of  which  was 
beyond  twelve  months ;  and  that  the  days  of  grace  on  a 
note  payable  at  twelve  months,  extended  its  payment 
beyond  the  limit  allowed.  The  verdict  therefore  did  not 
include  that  note.  But  the  court  denied  the  motion  to 
dismiss  the  complaint,  because  of  the  defence  of  the 
statute  of  limitations,  and  the  defendants  excepted. 

Dudley  Fields  for  the  plaintiffs.  . 

I.  The  defendants  moved  to  dismiss  the  complaint 
upon  the  grounds:  1.  That  the  statute  of  limitations 
barred  the  notes.  The  statute  of  limitations  formed  no 
bar  to  the  action,  for  the  reason  that  it  did  not  begin  to 
run  until  the  note  became  due,  and  it  did  not  become 
due  until  the  cash  capital  was  exhausted,  viz.,  in  Jan- 
uary, 1866.  The  contract  was  an  entirety,  and  was 
expressed  in  the  note  and  charter  combined.  {Hope  M. 
L.  L  Co.  V.  Perkins,  4  Roh.  182.  8.  C,  38  N.  F.  404. 
Sands  v.  Annesley,  56  Barb.  598.  Hyatt  v.  Wait,  37 
id.  29-43.)  2.  That  there  was  no  consideration  for  the 
notes.  The  notes  imported  a  consideration,  and  there 
was  no  evidence  to  show  that  there  was  not  a  sufficient 
consideration  for  them.  3.  That  no  right  of  action  ex- 
isted in  the  company,  at  the  maturity  of  the  notes,  for 
their  renewal  or  payment.  The  right  of  action  in  the 
company  commenced  only  when  they  found  it  necessary 
to  realize  on  the  notes  to  pay  creditors.  The  point  raised 
by  the  defendants,  th^t  there  was  no  right  of  action  at 
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maturity,  is  quite  inconsistent  with  their  other  point, 
that  the  statute  of  limitations  began  to  run  from  their 
maturity.  4,  That  the  terms  and  legal  effect  of  the  note 
cannot  be  varied  by  parol.  It  was  not  claimed  that  the 
terms  or  legal  effect  of  the  notes  could  be  varied  by  pa- 
rol. The  notes  were  given  under  the  charter,  and  in  ac- 
cordance with  the  charter.  The  10th  article  of  the  com- 
plaint, charging  that  the  defendant  had  notice  of  all  the 
provisions  of  the  charter  before  making  the  note,  is  not 
denied  in  the  answer. 

II.  The  defendants  took  no  exceptions  to  the  judge's 
charge,  except  that  they  asked  to  go  to  the  jury,  (upon 
what  i)oint  they  did  not  say,)  and  that  they  excepted  to 
the  direction  to  render  a  verdict  for  the  plaintiff,  upon 
the  three  seven  months'  notes.  1.  No  objection  was 
made  to  these  directions,  save  those  already  raised.  The 
objection  to  the  twelve  months'  note  was  based  only 
upon  a  previous  decision  of  the  General  Term,  that  the 
company  could  not  take  notes  payable  at  the  end  of 
twelve  months.  Upon  this  note  there  was  no  recovery. 
2.  It  was  not  urged  that  such  of  the  other  notes  as  were 
in  part  renewals  of  twelve  months'  notes  could  not  be 
collected.  Consequently  that  point  cannot  be  now 
raised.  8.  Even  if  it  could  be  raised,  the  court  will  not 
separate  the  notes,  go  into  a  calculation  of  interest  and 
principal  of  each,  and  exclude  such  portions  of  renewal 
notes  as  may  appear  to  have  been  based  on  previous 
twelve  months'  notes.  4.  Further,  the  vice,  if  any,  in 
the  original  notes  (of  a  portion  of  which  these  were  re- 
newals) was  condoned,  and  the  defendants  are  estopped 
from  setting  it  up.  {Hammond  v.  Happing^  13  Wend. 
605.  Omdding  v.  Davidsm,  26  N.  Y.  609.  BracJcett 
V.  Barney,  28  id.  338.) 

in.  The  interest  upon  the  notes  was  calculated  and 
sworn  to  without  objection,  and  it  is  now  too  late  to  ob- 
ject that  it  was  calculated  from  the  time  of  maturity, 
and  not  from  the  failure  of  the  company,    If,  however, 
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the  objection  had  been  taken,  the  notes  drew  interest, 
as  an  inherent  quality,  from  maturity ;  and  the  neglect 
of  the  defendants  to  renew  them  from  time  to  time  shoTild 
not  prejudice  the  plaintiffs.  If,  however,  the  court  con- 
siders that  the  calculation  was  a  mistake  or  an  error,  it 
can  direct  a  reduction  of  the  verdict  to  that  extent 
{Paige  v.  WiUet,  38  N.  7.  28.) 

Samuel  Boardmxm^  for  the  defendants. 

I.  The  court  below  erred  in  not -granting  the  defen- 
dant's motion  to  dismiss  the  complaint.  {WTiUe  v. 
HaigJit,  16  N.  Y.  310.  HowlaTid  v.  Edmonds,  24  id. 
307.     Sands  v.  St.  John,  36  Barh.  628-637.) 

II.  The  notes  in  suit  are  ordinary,  negotiable  promis- 
sory notes,  executed  by  the  defendants,  and  containing 
a  promise  to  pay  to  the  order  of  the  payee  therein 
named  a  certain  sum  of  money,  at  a  time  and  pkce  in 
the  instrument  mentioned  ;  the  notes  contained  the  con- 
tract between  the  parties,  and  said  contract  cannot  be 
altered  or  varied  by  parol. 

III.  The  cause  of  action  on  the  notes  having  accrued 
on  the  maturity  thereof,  and  more  than  six  years  hav- 
ing elapsed  before  the  commencement  of  this  action,  and 
that  fact  having  been  pleaded,  the  defendants  were  en- 
titled«to  a  judgment  dismissing  the  complaint.  {See  dis- 
senting opinion  qf  Judge  AUen  in  Howland  v.  Edmonds, 
33  Barb.  467,  and  cases  therein  cited  hy  him.  Howland 
V.  EdmoTvds,  24  N.  Y.  307.  Sands  v.  St.  John,  36  Bwrb. 
628-637.) 

lY .  If  the  notes  had  been  negotiated  and  in  the  hands 
of  third  parties,  there  can  be  no  doubt  that  on  their  non- 
payment at  maturity,  the  right  of  action  would  then 
have  accrued  to  the  holder,  and  the  statute  would  have 
run  against  them  in  his  hands ;  but  if  the  doctrine  of 
the  court  below  is  sustained,  the  anomaly  is  presented 
of  a  note  against  which  the  statute  commences  to  run  at 
the  maturity  thereof,  if  said  note  is  then  in  the  liands  of  an 
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endorsee ;  whereas,  if  the  note  is  in  the  hands  of  the 
payee,  the  statute  only  commences  to  run  upon  the 
happening  of  another  event.  A  doctrine  so  absurd  will 
not  be  sustained  by  this  court. 

V.  To  hold  that  the  statute  of  limitations  does  not  run 
against  these  notes  from  the  time  of  the  maturity  thereof, 
as  expressed  in  the  notes  themselves,  would  be  to  hold 
that  as  to  them  the  statute  had  been  repealed.  If  so  re- 
pealed it  must  be  by  implication,  and  the  repeal  of  a 
statute  by  implication  is  not  favored.  {McGartee  v. 
Orphan  Asylum  Society,  9  Oowen,  437.  Mayor  v. 
Walker,  4  A  D.  SmitTi,  258.) 

VI.  If  the  doctrine  of  the  court  below  is  sustained, 
then  the  amount  of  interest  on  the  notes  included  in 
the  verdict  is  too  much,  by  the  sum  of  $901.03.  The 
interest  on  the  notes  was  computed  by  the  witness  from 
the  time  when  the  notes  became  payable  by  the  terms 
thereof.  Whereas,  according  to  the  evidence,  the  failure 
of  the  company  did  not  take  place  until  the  22d  of  Jan- 
uary, 1866 ;  and  as  the  court  below  held  that  the  right 
of  action  on  the  notes  did  not  accrue  until  said  failure 
had  taken  place,  interest  should  only  be  computed  from 
that  date.     {SaTids  v.  Annesley,  56  Barh.  598.) 

VIL  The  note  for  $1,000,  dated  November  1,  1860, 
had  no  legal  inception.  The  original  note  of  whioh  this 
was  a  renewal,  was  void  under  the  charter,  being  a  note 
which  by  its  terms  was  payable  twelve  months  after 
date.  And  as  the  original  note  was  void  and  could  not 
be  enforced  as  against  the  defendants,  neither  could  the 
renewed  note  be  so  enforced.  (Osgood  v.  Toplitz,  3 
Lans.  184.) 

By  the  Court,  Fanchee,  .  J.  The  position  of  the 
plaintiffs  is,  that  the  notes  are  to  be  read  in  connection 
with  the  charter ;  and,  therefore,  they  did  not  become 
due  until  January  1866,  when  the  cash  capital  of  the  com- 
pany was  exhausted.    In  other  words,  that  both  the  notes 
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and  the  charter  are  to  be  read  in  order  to  ascertain  what 
was  the  contract ;  and  thereby  the  notes  were  not  pay- 
able until  the  cash  capital  of  the  company  was  exhausted. 
We  think  this  position  untenable.  The  charter  of  the 
company  authorized  it  to  receive  notes  for  premiums  on 
policies  thereafter  to  be  issued,  and  made  all  notes  thus 
received  available  for  payment  of  the  liabilities,  and  for 
any  other  purpose  connected  with  the  business  of  the 
company.  Although  no  policies  were  issued  to  the  de- 
fendants and  no  premiums  earned  by  the  company,  still 
the  notes  were  not,  in  the  hands  of  the  company,  void, 
nor  invalid  for  want  of  consideration.  The  statute  gave 
them  validity,  and  the  notes  were  lawful  obligations  of 
the  makers.  {Howland^  receiver^  v.  Edmwnds^  exr.^  24 
i^.  T.  307.)  The  company,  in  a  proper  case,  could  ne- 
gotiate* the  notes ;  and  had  it  done  so,  no  doubt  can 
exist  that  the  holder  could  have  been  met  with  the  de- 
fence of  the  statute  of  limitations  in  case  the  action  upon 
them  was  not  brought  within  six  years  after  the  maturity 
of  the  notes.  By  the  13th  article  of  the  charter  of  the 
company,  these  notes  were  capital  notes,  and  denomi- 
nated as  '' security  notes  ;"  and  all  security  notes  were 
required  to  be  made  payable  within  twelve  months  from 
date.  These  notes,  it  is  conceded,  were  received  by  the 
company,  under  that  section  ^'as  an  additional  security 
to  its  dealers."  The  time  of  payment  is  made  absolute 
according  to  the  terms  of  the  notes.  They  would  be 
void,  if  tiie  plaintiflfs'  construction  be  adopted,  for  the 
time  of  payment  would  be  extended  beyond  the  period 
allowed  by  the  statute.  Such  notes  are  considered  as 
part  of  the  capital  of  the  company ;  are  valid  and  oper- 
ative of  themselves,  and  not  on  account  of  contingent 
events,  such  as  the  occurrence  of  losses,  the  exhaustion 
of  capital,  demand  of  payment,  or  the  nmking  of  assess- 
ments. When  they  fall  due,  if  they  remain  in  the 
hands  of  the  company,  they  are  then  payable,  Howland 
V.  Edmonds^  (24  N,  Y,  311 ;)  and  the  charter  expressly 
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provides,  that  "at  the  maturity  of  any  snch  note,  the 
company  shall  protect  and  pay  the  same,  upon  receiv- 
ing from  the  maker  thereof,  in  cash,  the  amount  due 
from  such  maker  for  premiums  written  upon  such  note 
up  to  that  time,  together  with  a  new  note  for  the  differ- 
ence between  the  amount  so  written,  and  the  amount  so 
maturing ;  interest  at  the  rate  of  seven  per  cent  being 
allowed  for  premiums  not  due." 

With  this  express  provision  of  the  charter  before 
them,  neither  of  the  parties  could  say,  at  the  maturity 
of  the  notes,  "they  are  not  payable — no  losses  have 
occurred,  and  no  assessments  have  been  made."  Nor 
could  the  makers  say  to  the  company,  * '  your  cash  capital 
isjQot  exhausted,  and,  therefore,  our  notes  are  not  due." 
The  plain  answer  would  be,  the  notes  are  due,  by  the 
absolute  terms  thereof,  at  the  time  they  are  made  pay- 
able ;  and  the  charter  requires  that  the  notes  be  then 
taken  up  and  paid  by  a  cash  payment  to  the  extent  of 
any  premiums  earned,  and  by  a  new  note  for  the  resi- 
due. Had  the  defendants  refused  thus  to  pay  the  notes, 
they  would  have  been  collectable  and  could  have  been 
sued  for  and  recovered,  as  they  matured.  ( WhUe  v. 
Haight^  16  N.  T.  321.  Rowland  v.  Edmionds^  24  id. 
307.  Sands  v.  St.  JoTin^  36  Barh.  636.)  The  cases  cited 
by  the  counsel  for  the  plaintiff  as  sustaining  a  different 
view,  are  cases  upon  assessment  notes,  where,  by  the 
terms  of  the  statute,  no  action  can  be  brought,  until 
after  assessment,  publication  of  notice,  and  demand  of 
payment.  No  such  feature  exists  in  respect  of  the 
notes  in.  question,  and  we  think-  the  statute  of  limita- 
tions was  well  pleaded  to  the  supposed  cause  of  action 
ui)on  them. 

The  verdict  should  be  set  aside,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

[FmsT  Department,  Gexeral  Term,  at  New  York,  May  5,  1873.    Ingror 
ham  and  FancheTf  Justices.] 
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The  value  of  a  pound  sterling  of  Great  Britain  is  four  dollars  and  eighty-four 
cents  of  gold  coin  of  the  United  States. 

Current  money  of  the  State  of  New  York  is  United  States  legal  tender  green- 
back notes,  as  well  as  gold  and  silver  coin. 

Notes  issued  by  the  United  States,  not  being  redeemed  in  gold  coin;  ind  gold 
coin  being  worth  much  more,  in  the  State  of  New  York,  and  in  every  put 
of  the  world,  than  such  notes ;  such  notes  are  not  equal  in  value  to  money  of 
Great  Britain,  although  they  are  current  money  of  New  York,  and  in  every 
part  of  the  United  States. 

A  covenant,  in  a  lease,  by  the  lessee,  to  pay  yearly  to  the  lessor,  his  hdis  snd 
assigns  forever,  the  yearly  rent  of  sixpence  sterling  for  every  acre  of  land 
**  in  current  money  of  the  State  of  New  York,  equal  in  value  to  money  of 
Great  Britain,"  is  not  one  to  pay  rent  in  money  generally ;  nor  is  it  one  that, 
by  its  terms,  expressly  binds  the  lessee,  his  heirs  and  assigns,  to  pav  the 
rent  in  gold  or  silver  coin ;  but  is  a  covenant  which,  according  to  the  ded* 
sions  of  the  Supreme  Court  of  the  United  States,  in  HwMcock  v.  WUwn  (13 
WaU.  687,)  and  Bromofi  v.  Rodn,  (7  id,  229,)  is  not  performed  by  a  tender 
of  the  same  number  of  dollars  of  the  notes  of  the  United  States,  which  the 
rent  amounts  to  in  dollars,  when  reckoned  at  sixpence  sterling  for  every  acre 
of  the  leased  premises.  , 

The  lessor,  upon  such  a  covenant,  is  bound  to  accept  the  notes  of  the  United 
States,  in  payment  for  the  rent ;  for  the  reason  that  by  the  laws  of  oongreas 
such  notes  are  current  money  of  this  State.  But  if  the  rent  is  paid  in  snch 
notes,  the  lessee  must  pay  enough  to  n&ke  the  number  of  dollars  paid  equal 
in  value  to  the  same  number  of  dollars  money  of  Great  Britain ;  that  bei^g 
what  the  covenant  binds  him  to  do. 

Upon  such  a  covenant,  the  rent  may  be  paid,  doUar  for  dollar,  in  gold  and  sil- 
ver coin  of  the  United  States,  because  such  coin  is  current  money  of  the  State 
of  New  York. 

ACTION  to  compel  the  defendant  to  satisfy  and  can- 
cel two  judgments  the  defendant  owns,  against  the 
plaintiff.  The  judgments  were  recovered  against  the 
plaintiff  in  actions  of  ejectment  for  the  recovery  of  the  pos- 
session of  land  in  the  Kortright  patent  in  Delaware 
county,  for  the  non-payment  of  rent  reserved  in  a  per- 
petual lease  made  in  the  year  1801.  In  addition  to  the 
recovery  of  possession  'of  the  land,  in  the  judgments 
damages  and  costs  were  also  recovered.  One  of  the 
judgments  was  recovered  by  the  defendant  in  February, 
'  1871.    Jn  that  judgment  the  damages  and  costs  were 
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$772.31.  The  other  judgment  was  recovered  in  the  same 
month  and  year  by  Eliza  Cmger,  in  which  judgment  the 
damages  and  costs  were  $771.68.  The  defendant  pur- 
chased and  took  an  assignment  of  the  last  mentioned 
judgment. 

The  defendant  was,  before  the  commencement  of  this 
action,  the  owner  of  the  entire  interest  of  the  original 
lessor  of  the  lands  recovered  in  and  by  said  judgments. 
The  plaintiff  had  the  rights  as  tenant  of  said  lands,  un- 
der said  lease,  to  redeem  said  lands  by  paying  the  dam- 
ages and  costs  in  said  judgments,  and  by  also  paying  all 
rent  in  arrear  on  said  lease. 

The  only  disputed  question  in  the  case  is,  whether  the 
plaintiff  could  pay  the  rent  in  arrear  in  United  States 
greenback  legal  tender  notes  at  par,  or  must  pay  a 
greater  sum,  equal  in  value  to  money  of  Great  Britain ; 
or  must  pay  the  rent  in  gold  coin. 

OUbert  &  MayTiard^  for  the  plaintiff. 

Dtfendard  in  person^  ioj  himself. 

Balcom,  J.  The  i)erpetual  lease  in  question  was 
made  by  John  Kortright,  now  deceased,  to  William 
McAuley,  on  the  1st  day  of  June,  1801.,, 

I  learn  from  the  pleadings  in  the  actions  that  there  are 
150  acres  of  the  land ;  and  that  by  the  lease  McAuley, 
his  hebs  and  assigns  agreed  to  pay,  or  cause  to  be  paid, 
yearly  and  every  year  after  the  date  of  the  lease,  to 
John  Kortright,  his  heirs  and  assigns  forever,  the  yearly 
rent  of  sixpence  sterling  for  every  acre  of  said  land,  "in 
current  money  of  the  State  of  New  York,  equal  in  value 
to  money  of  Great  Britain." 

Current  money  of  the*  State  of  New  York  is  United 
States  legal  tender  greenback  notes,  as  well  as  gold  and 
sUver  coin. 

It  is  asserted  by  Edwards  and  Story  that  a  pound  % 
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sterling  of  Great  Britain  is  four  dollars  and  forty-four 
cents  of  gold  coin  of  the  United  States.  {Edw.  on  Bills 
and  Pram.  Notes^  726.  Story  on  Prom.  Notes^  §  396, 
&th  ed.)  But  according  to  the  decision  of  the  New  York 
city  Court  of  Common  Pleas,  in  McButt  v.  Hoge^  (2  Hilt. 
81,)  made  in  1868,  the  value  of  a  pound  sterling  in  this 
State  now  is  four  dollars  and  eighty-four  cents  ($4.84) 
of  the  gold  coin  of  the  United  States.  {See  also  DeRham 
V.  Orove^  18  Ahb.  43.)  I  held  the  same,  in  a  case  at 
the  New  York  city  circuit,  several  years  ago ;  and  my 
decision  was  subsequently  afiirmed  at  the  General  Term 
of  this  court  in  that  city.  And  I  hold,  in  this  case,  that 
the  value  of  a  pound  sterling  of  Great  Britain  is  four 
dollars  and  eighty-four  cents  ($4.84)  of  gold  coin  of  the 
United  States. 

If  the  defendant  is  entitled  to  be  paid  the  rent  in  ques- 
tion in  money  equal  in  value  to  gold  coin  of  the  United 
States,  he  should  have  for  such  rent  $30  more,  in  green- 
back United  States  legal  tender  notes,  than  has  been 
paid  to  him  or  been  offered  to  him  by  the  plaintiff.  If, 
however,  a  greenback  United  States  legal  tender  dollar 
note  is  to  be  regarded  as  equal  in  value  to  a  gold  doUar 
of  the  coin  of  the  United  States ;  or  if  such  a  greenback 
dollar  note  is  a  legal  tender  for  a  dollar  of  the  rent  due 
the  defendant  oqr  the^lease  in  question ;  then  the  defen- 
dant has  been  fully  paid  all  the  rent  there  was  due  him 
on  such  lease  from  the  plaintiff  at  the  time  this  action 
was  commenced. 

It  is  not  disputed  but  that  greenback  United  States 
notes  are  a  lawful  tender  for  the  damages  and  costs  in- 
cluded in  the  two  judgments  the  defendant  has  against 
the  plaintiff. 

It  is  claimed  by  the  plaintiff's  counsel  that  bills  issued 
by  the  Bank  of  England  are  a  legal  tender  for  debts  in 
Great  Britain,  and  that  inasmuch  as  said  notes  of  the 
United  States  are  current  money  of  this  State,  and  a 
legal  tender  for  all  debts  payable  in  money  generally, 
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they  are  equal  in  value  to  money  of  Great  Britain,  and 
therefore  are  a  good  tender,  at  par,  for  the  rent  in  ques- 
tion. But  I  cannot  hold  that  proposition.  The  bUls  of 
the  Bank  of  England  are  at  par  in  the  gold  coin  of  Great 
Britain  in  that  country,  and  are  redeemable  in  gold  on 
presentment  at  such  bank.  But  notes  of  the  United 
States  are  not  redeemed  in  gold  coin ;  and  gold  coin  is 
worth  much  more  in  this  State  and  in  every  part  of  the 
world  than  such  notes.  Such  notes,  therefore,  are  not 
equal  in  value  to  money  of  Great  Britain,  although  they 
are  current  money  of  this  State,  and  in  every  part  of  the 
United  States. 

It  is  true  that  a  full  bench  of  the  Supreme  Court  of 
the  United  States  have  settled  the  question  that  the  acts 
of  congress,  making  the  notes  of  the  United  States  a 
legal  tender  for  debts,  are  constitutional  when  applied 
to  contracts  made  before  their  passage.  {See  Legal 
Tender  Oases ^  12  Wall.  457.  y  But  the  same  court  has 
held,  in  Thebilcock  v.  WiUcm,  (12  id.  687:)  "Where  a 
note  is  for  dollars,  payable  by  its  terms,  in  specie^  the 
terms,  "in  specie,"  are  merely  descriptive  of  the  kind 
of  doUars  in  which  the  note  is  payable,  there  being 
more  than  one  kind  of  dollars  current  recognized  by  law ; 
and  mean  that  the  designated  number  of  dollars  shall 
be  paid  in  so  many  gold  or  silver  dollars  of  coinage  of 
the  United  States."  Also  that  "the  act  [of  congress]  of 
February  26th,  1862,  in  declaring  that  the  notes  of  the 
United  States  shall  be  lawful  money  and  a  legal  tender 
for  all  debts,  only  applies  to  debts  which  are  payable  in 
money  generally^  and  not  to  obligations  payable  in 
commodities  or  obligations  of  any  other  kind.  This  de- 
cision has  not  been  overruled.  It  remains  in  full  force, 
and  is  binding  upon  the  courts  of  this  State ;  and  so  is 
the  decision  of  the  same  court  in  Bronson  v.  Rodes^ 
(7  Wall,  229,)  in  which  it  was  held  that  a  bond  given  in 
1851,  payable  in  gold  and  silver  coin,  lawful  money  of 
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the  United  States,  could  not  be  discharged  by  a  tender 
of  United  States  greenback  legal  tender  notes. 

The  covenant,  in  the  lease  in  question,  to  pay  rent,  is 
not  one  to  pay  it  in  money  generally  ;  nor  is  it  one  that, 
by  its  tenns,  expressly  binds  the  lessee,  his  heirs  and 
assigns  to  pay  the  rent  in  gold  or  silver  coin.  But  I  am 
of  the  opinion  it  is  a  covenant,  which,  according  to  the 
decisions  in  Thehilcock  v.  WiUon  and  Bronson  v.  Bodes^ 
{supra^)  is  not  performed  by  a  tender  of  the  same  num* 
ber  of  dollars  of  the  notes  of  the  United  States,  which 
the  rent  amounts  to  in  dollars,  when  reckoned  at  six- 
pence sterling  for  every  acre  of  the  leased  premises. 

The  covenant  was  intended  to  provide  against  loss 
by  the  lessor,  his  heirs  or  assigns,  by  any  depreciation 
in  the  current  money  of  this  State  below  the  value  of 
money  of  Great  Britain,  by  obligating  the  lessee,  his  heirs 
and  assigns,  to  pay  ''the  yearly  rent  of  sixpence  ster- 
ling for  every  acre  of  said  land,  in  current  money  of  the 
State  of  New  York,  eqvxil  in  value  to  money  of  Great 
Britain." 

The  case,  in  my  judgment,  in  one  aspect,  is  not  con- 
trolled by  the  legal  tender  acts  of  congress ;  but  it  falls 
within  the  principle  of  tiie  decisions  in  ThebUcock  v. 
Wilson^  and  Bronson  v.  Hodes^  {supra^)  so  that  the 
covenant  in  the  lease  for  the  payment  of  rent  remains  in 
full  force. 

The  rent  miay  be  paid,  dollar  for  dollar,  in  gold  and 
silver  coin  of  the  United  States,  because  such  coin  is 
current  money  of  this  State.  It  is  true  that  such  coin 
is  adulterated,  so  that  an  ounce  of  it  is  not  worth  quite 
as  much  as  an  ounce  of  similar  coin  of  Great  Britain. 
But  the  difference  in  the  value  thereof  is  so  trifling  that 
it  should  be  disregarded  in  the  case,  within  the  principle 
that  the  law  does  not  regard  trifles.  And  I  am  of  the 
opinion  that  the  defendant  is  bound  to  accept  the  notes 
of  the  United  States  in  payment  for  the  rent ;  for  the 
reason  that  by  the  laws  of  congress  such  notes  are  cur- 
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rent  money  of  this  State.  But  if  the  rent  is  paid  in  such 
notes  the  plaintiff  must  pay  enough  to  make  the  number 
of  dollars  paid  equal  in  value  to  the  same  number  of 
dollars  money  of  Great  Britain ;  for  that  is  what  the 
covenant  in  the  lease  binds  him  to  do. 

According  to  these  views  the  plaintiff  has  not  paid  or 
tendered  to  the  defendant  a  sufficient  sum  of  money  to 
discharge  the  rent.  But  he  still  owes  the  defendant  the 
sum  of  thirty  dollars  for  rent^  if  the  amount  be  ascer- 
tained so  as  to  be  paid  in  the  notes  of  the  United  States. 

It  follows  that  the  plaintiff  is  not  entitled  to  any  judg- 
ment or  relief  in  this  action ;  but  that  his  complaint 
should  b^  dismissed,  with  costs  to  the  defendant 

So  decided. 

[AMotj&im>   Dklawaae    Spkcial   Tkrm,    November    22,    1872.     Baleom, 
Jofltice.] 


-♦•♦- 


Chables  C.  BRUia)AGE  and  others,  executors  &c.,  vs. 

Sabah  S.  Bbunbage  and  others. 

On  the  22d  of  June,  1869,  B.  died,  leaving  a  last  will,  dated  May  22,  1868,  and 
two  codicils,  dated  respectiyely  August  2,  1858,  and  May  28, 1860.  He  left 
a  widow,  a  son  and  two  danghters.  At  the  time  of  his  death,  the  testator 
owned  certain  shares  of  the  capital  stock  of  the  company  formerly  knqwn  as 
the  N.  T.  Central  B.  R.  Co.,  afterward  merged  by  consolidation  with  the 
Hudson  Biyer  B.  B.  Co.  Alter  the  ezecntion  of  the  will,  and  in  March, 
1869,  the  testator  receiyed  from  the  company  certificates  or  scrip  for  the 
amonnt  of  80  per  cent  on  the  capital  stock  of  the  company  then  owned  by 
him.  This  scrip  he  owned  at  his  death,  and  upon  it  he  had  previously  re- 
ceived dividends.  The  scrip  certificates  were  payable  out  of  the  fdture  earn- 
ings of  the  company,  or  convertible  into  stock  of  the  company,  at  its  option. 
He  was  seised  of  several  pieces  of  land,  at  the  time  of  his  death,  all  of  which 
he  owned  at  the  date  of  the  will,  except  a  house  and  lot  purchased  afterward. 
He  owned  no  railroad  bonds,  at  the  time  of  his  death.  After  the  death  of 
the  testator,  the  two   railro&  companies  were  consolidated,  and  the  new 
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company  isened  to  the  stockholders  of  the  N.  T.  Central,  scrip  certificatea  for 
27  per  cent  of  their  stock,  which  were  to  be  paid  out  of  the  fatnre  eaniiiigs 
of  the  new  company,  or  in  stock,  at  its  election ;  and  until  paid,  it  agreed  to 
pay  dividends  thereon  at  the  same  rate,  and  on  the  same  terms,  as  upon 
the  stock. 

By  the  will,  the  testator  gave  to  his  wife  20  shares  of  the  N.  T.  Central  R.  K 
stock  of  $100  each,  $2,000  in  cash,  and  other  personal  property,  daring  her 
life,  and  after  her  decease  $1,000  of  the  railroad  stock  and  the  $2,000  in  etih 
given  to  the  widow  was  to  go  and  belong  to  his  heirs.  By  the  second  dame 
of  the  will,  the  testator  gave  to  his  son-in-law,  C.  A.  Collar,  a  £um,  in  con- 
sideration of  his  taking  care  of  the  testator,  (and,  by  the  first  codicil,  of  his 
wife,)  daring  Ufe.  By  the  third  daase,  he  gaye  to  his  daughter,  Mrs.  Collsr, 
10  shares  of  stock  in  the  N.  T.  Central  B.  R.  of  $100  per  share,  after  the  d^ 
cease  of  his  wife.  By  the  fourth  clause,  he  gave  to  hia  daughter  Sanh 
16  shares  of  the  N.  Y.  Central  stock,  of  $100  each,  and  $1,000  in  the  bonds 
of  the  same  company,  at  his  decease,  and  $1,000  in  cash  at  the  decease  of  hb 
wife.  By- the  last  clause,  he  gave  to  his  son,  Charles  C.  the  surplus,  if  any, 
after  paying  all  his  debts,  legacies,  bequests  and  devises,  and  lua  faneral 
expenses.  By  the  first  codicil  he  gave  to  his  daughter  Sarah,  at  his  decease, 
10  shares  of  N.  Y.  Central  stock,  of  $100  each ;  and  at  his  decease  to  bis  son, 
Charles  C,  $1,600  of  N.  Y.  Central  stock,  <fec.  By  the  second  codidl,  he 
revoked  the  bequest  of  $1,600  of  stock  to  his  son  Charles  C,  and  gave  him, 
in  lieu  thereof,  a  bond  and  mortgage  for  $1,250,  which  he  (the  testator)  held 
against  him. 

In  an  action  by  the  executors,  and  the  son,  Charles  C,  in  his  individual  right, 
for  a  construction  of  the  will,  hdd,  1.  That  the  executors,  having  nothiag 
to  do  with  the  land,  and  no  estate  in,  or  control  over,  it,  could  not  matotain 
an  action  for  a  construction  of  the  will,  as  to  the  validity  of  the  devise  of  the 
farm  to  C.  Al  Collar. 

2.  That  the  court  could  not  ^ve  a  construction  to  that  clause  on  the  applicafioa 
of  Charles  C. ;  the  plaintiffs  not  having  made  proof  of  the  fiacts  alleged  in  the 
complaint,  as  to  the  failure  of  Collar  to  perform  the  condition  on  which  the 
farm  waa  devised. 

8.  That  the  widow  was  not  entitled  to  any  share  of,  or  interest  in,  the  80  per 
cent  scrip  issued  by  the  N.  Y.  Central  R.  R.  Co.  to  the  testator.  That  the 
dividend  for  which  that  scrip  was  issued  having  been  made  before  the  testa- 
tor's death,  the  scrip  was  personal  estate,  and  there  was  no  connecfion  he- 
tween  it  and  the  ori^al  stock,  and  none  intended  by  the  testator. 

4.  That  the  original  stock  and  the  scrip  were  distinct  obligations  agunat  the 
company — assmning  that  the  scrip  was  valid.  That  whatever  dirideodi 
were  made  to  the  stockholders  after  the  death  of  the  testator,  the  widow  mt 
entitled  to,  to  the  extent  of  the  shares  of  stock  held  by  her,  but  not  to  any 
earned  before,  although  not  paid  until  after  his  death. 

6.  That  such  scrip  passed  to  the  testator's  son,  Charles  C,  as  part  of  the  Ba^ 
plus  referred  to  in  the  last  clause  of  the  wilL* 
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6.  That  although  not  entitled  to  share  in  the  80  per  cent  scrip,  the  widow  was 
entitled  to  the  dividend  or  income  derived  from  the  27  per  cent  scrip  which 
was  issued  after  the  testator's  death,  and  also  to  the  income  from  the  consoli- 
dation scrip  issued  by  the  consolidated  company. 

7.  That  imder  the  fourth  clause  of  the  will,  as  modified  by  the  first  co^cil,  if 
the  testator  was  the  owner  of  ten  shares  of  the  N.  Y.  Central  R.  R.  stock,  not 
bequeathed  to  some  other  person,  then  ten  shares  were  payable  from  such 
stock  to  the  testator's  daughter  Sarah ;  but  if  not,  then  it  was  the  duty  of  the 
executors  to  purchase  ten  shares,  of  $100  each,  and  transfer  them  to  her. 

8.  That  as  the  testator  owned  no  bonds  of  the  N.  Y.  Central  R.  R.  Co.,  the 
executors  must  either  procure  such  bonds  and  deliver  them  to  his  daughter 
Sarah,  or  pay  her  the  market  value  thereof,  in  money,  thirty  days  aft^r  the 
death  of  the  testator. 

9.  That  Charles  C.  was  entitled,  under  the  will,  to  but  one  sum  of  $1,000  in 
cash  and  $1,000  in  stock,  from  the  cash  and  stock  bequeathed  to  the  widow. 
That  the  whole  of  that  fund  was  disposed  of  by  the  clauses  of  the  will  pre- 
ceding the  fifth,  and  there  was  nothing  in  the  will,  or  in  the  proof,  to  show 
that  the  testator  intended  to  revoke  or  modify  such  clauses. 

10.  That  as  to  the  house  and  lot  purchased  by  tlie  testator  after  the  making  of 
the  will,  the  testator  could  not  then  have  intended  it  should  pass  to  Charles 
C.  as  part  of  the  surplus  referred  to  in  the  will ;  and  there  was  nothing  in 
the  codicils  indicating  any  change  of  purpose  as  to  what  should  pass  as 
surplus. 

11.  That  the  surplus  contemplated  was  that  which  should  remain  of  the  personal 
after  paying  the  debts  and  the  legacies  specified  in  the  will. 

A  dividend  earned  but  not  declared,  belongs  to  the  person  owning  the  stock 
when  the  dividend  is  actually  declared,  and  not  to  the  person  who  was  owner 
of  the  stock  prior  to  such  declaration. 

« 

APPEAL  from  a  judgment  of  the  Special  Term  in 
Ontario  county  giving  a  construction  to  the  will 
of  Nathan  Brundage. 

Nathan  Brundage  died  on  the  22d  day  of  June,  1869, 
leaving  a  last  wiU  and  testament,  bearing  date  the  22d 
day  of  May,  1858,  together  with  two  codicils,  one  of 
which  was  dated  August  2, 1858,  the  other  May  23, 1860. 
The  will  and  codicils  were  duly  proved  before  the  surro- 
gate of  Ontario  county,  and  letters  testamentary  were 
issued  to  the  above  named  plaintiffs,  who  were  desig- 
nated in  the  will  as  executors  thereof. 

The  testator  left  surviving  him  hi^  widow  Eliza,  and 
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the  defendants  and  Charles  G.  Bnmdage,  one  of  the 
plaintiffs,  his  only  heirs-at-law. 

He  died  seised  of  several  pieces  of  land  in  the  town  of 
Hopewell,  all  of  which,  except  a  house  and  lot,  he  owned 
at  the  date  of  his  will.  The  house  and  lot  he  purchased 
after  the  date  of  the  will,  for  the  reason  that  his  son- 
in-law  Charles  A.  Collar  to  whom  he  had  devised  his 
farm  charged  with  the  support  of  the  testator  and  his 
wife  during  their  lives,  had  refused  to  support  them, 
and  he,  the  testator,  was  obliged  to  purchase  the  honse 
and  lot  for  a  home  for  himseU  and  wife. 

At  the  time  of  his  death,  and  for  several  years  prior 
'thereto,  the  testator  owned  shares  of  the  capital  stock 
of  the  company  originally  known  as  the  New  York 
Central  Railroad  Company,  afterward  merged  by  con- 
solidation with  the  Hudson  River  Railroad  Company. 

After  the  will  was  made,  and  on  or  about  the  24th 
of  March,  1869,  the  testator  received  from  said  company 
certificates  or  scrip  for  the  amount  of  80  per  cent  on  the 
capital  stock  of  said  company  then  owned  by  him.  This 
scrip  he  owned  at  his  death,  and  he  had  received  divi- 
dends thereon  before  his  death.  He  did  not  own  any 
railroad  bonds  at  the  time  of  his  death. 

The  scrip  certificates  were  payable  out  of  the  future 
earnings  of  the  company,  or  convertible  into  stock  of 
the  company,  at  its  election. 

After  the  death  of  the  testator  the  two  companies 
above  named  were  consolidated,  and  the  new  company,  in 
order  to  equalize  the  interest  of  the  stockholders  of  the  two 
companies  in  the  new  company,  issued  to  those  holding 
stock  in  the  New  York  Central,  certificates  whereby  the 
consolidated  company  agreed  to  pay  to  the  former  stock- 
holders in  the  Central  27  per  cent  of  the  amount  of  stock 
held  by  such  stockholders  respectively,  out  of  the  future 
earnings  of  the  company,  or  in  stock  at  the  election  of  the 
company;  and  until  paid  it  agreed  to  pay  dividends 
thereon  at  the  same  rates  and  terms  as  upon  the  stock. 
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By  the  will,  the  testator  gave  to  his  wife  twenty  shares 
of  tiie  New  York  Central  railroad  stock  of  $100  each, 
$2,000  in  cash,  and  other  personal  property,  during  her 
life,  and  after  her  decease  $1,000  of  the  railroad  stock 
and  the  $2,000  in  cash  given  to  the  widow  was  to  go  and 
belong  to  his  heirs. 

By  the  3d  clause  of  the  will  he  gave  to  his  daughter 
Mrs.  Collar,  ten  shares  of  stock  in  the  New  York  Cen- 
tral of  $100  per  shares  after  the  decease  of  his  wife. 

By  the  4th  clause  he  gave  to  his  daughter  Sarah  16 
share,  of  the  New  York  Central  stock,  of  $100  each, 
and  $1,000  in  the  bonds  of  the  same  company,  at  his 
decease,  and  $1,000  in  cash  at  the  decease  of  his  wife. 

And  by  the  last  clause  he  gave  to  his  son  Charles  C. 
the  surplus,  if  any,  after  paying  all  his  debts,  legacies, 
bequests  and  devises  and  his  funeral  expenses. 

By  the  1st  codicil,  he  gave  to  his  daughter  Sarah,  at 
his  decease,  ten  shares  of  New  York  Central  stock  of 
$100  each,  and  at  his  decease,  to  his  son,  Charles  C, 
$1,600  of  New  York  Central  stock ;  and  the  funeral  ex- 
penses of  his  wife  were  to  be  paid  out  of  the  surplus, 
before  division. 

By  the  2d  codicil,  he  revoked  the  bequest  of  $1,600 
of  stock  to  his  son  Charles,  and  gave  him,  in  lieu  thereof, 
a  bond  and  mortgage  for  $1,250,  that  the  testator  held 
against  him. 

By  the  2d  clause  of  the  wUl  the  testator  gave  to  his 
son-in-law,  Collar,  a  farm  in  said  town  of  Hopewell,  of 
96  acres,  in  consideration  of  his  (Collar's)  taking  care  of 
him,  (and,  by  the  1st  codicil,  of  his  wife,)  during  life. 

The  executors  commenced  this  action  to  obtain  a  con- 
struction of  the  will,  in  the  following  particulars  : 

First  Whether  or  not  the  scrip  or  new  stock  issued 
by  the  directors  of  the  New  York  Central  Railroad  Com- 
pany, to  the  testator  during  his  life,  is  not  surplus  within 
the  true  intent  and  meaning  of  said  will,  and  as  such 
belongs  to  Charles  C. 
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Second.  Whether  or  not  the  plaintiif s  are  bound  to 
give  to  Sarah  S.  a  New  York  Central  railroad  bond  of 
$1,000. 

Third,  Whether  or  not  the  codicils  shall  be  consid- 
ered a  part  of  said  will. 

Fourth,  Whether  or  not  the  plaintiflfs  are  bound  to 
pay  to  the  legatees  any  more  than  the  number  of  shares 
of  stock  named  in  the  will  at  $100  per  share. 

Fifth,  What  part  of  the  estate  shall  be  considered 
surplus. 

Sixth.  Whether,  at  the  decease  of  the  widow,  and  the 
payment  to  Charles  C.  of  $2,000^  the  residue  of  the  prop- 
erty bequeathed  to  the  widow  shall  be  divided  between 
the  children,  Charles  C.  and  Sarah  S. 

Seoenth.  Whether  Chester  A.  Collar  is  entitled  to  the 
farm,  having  failed  to  provide  for  the  support  of  the 
testator  and  his  wife. 

The  Special  Term  gave  the  following  construction  to 
the  wiU : 

"  James  C.  Smith,  J.  This  action  is  brought  by  the 
executors  of  tlie  last  will  and  testament  of  Nathan  Brun- 
dage, deceased,  to  obtain  a  judicial  construction  of  the 
wUl. 

An  executor  cannot  maintain  an  action  for  the  con- 
struction of  a  will  in  respect  to  questions  with  which  he 
has  nothing  to  do.  In  the  present  case,  the  executors 
have  no  interest  in  or  power  over  the  real  estate,  nor  any 
duty  connected  therewith,  and  for  that  reason  the  ques- 
tions raised  in  the  complaint,  as  to  the  devolution  of 
the  title  to  the  real  estate  owned  by  the  testator  at  the 
time  of  his  death,  cannot  be  disposed  of  in  this  action. 

The  only  questions  to  be  considered  are  those  relating 
to  the  personal  property.  My  conclusions  respecting 
them  are  the  following : 

I.  By  the  1st  clause  of  the  wUl,  the  defendant  Eliza 
Brundage,  the  widow  of  the  testator,  is  entitled,  during 
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her  life,  to  20  shares  of  the  capital  stock  of  the  New 
York  Central  Railroad  Company  of  the  nominal  or  par 
value  of  $100  each.  She  is  not  entitled,  however,  to  the 
80  per  cent  scrip  and  certificates  issued  to  the  testator 
in  his  lifetime,  as  the  holder  of  those  shares. 

The  certificates  being  the  property  of  the  testator'  at 
the  time  of  his  death,  the  widow  has  no  claim  to  them, 
unless  they  are  given  to  her  by  the  will. 

They  are  not  given  by  the  will,  unless  they  pass,  as 
mere  incidents,  by  a  bequest  of  the  stock  eo  nomine. 
That  they  thus  passed,  I  think  cannot  be  maintained. 
Whatever  force  there  may  be  in  the  views  advanced  by 
the  counsel  for  the  defendants,  as  to  the  legal  character 
and  effect  of  the  certificates,  and  the  power  of  the  com- 
pany t6  apply  the  future  earnings  to  their  payment,  at 
the  expense  of  the  holders  of  the  original  stock,  those 
views  do  not  justify  the  conclusion  that  the  certificates 
pass  by  a  bequest  of  the  stock.  It  is  true  the  character 
of  the  certificates  is  somewhat  anomalous.  They  are 
not  capital  stock,  nor  are  they  dividends,  strictly  speak- 
ing, either  of  cash  or  stock.  They  purport  to  represent 
past  earnings  of  the  company,  which  were  expended  in 
the  construction  and  equipment  of  the  road,  and  in  the 
purchase  of  real  estate  and  other  property,  with  a  view 
to  the  increase  of  the  traffic  of  the  company,  and  they 
are  issued  to  the  stockholders  as  evidence  of  such  ex- 
penditures and  of  their  right  to  reimbursement  of  the 
.  same,  at  some  convenient  future  period.  Yet  they 
ci-eate  no  obligation  on  the  part  of  the  company  to  pay, 
even  if  the  future  earnings  should  be  sufficient.  They  are 
payable,  with  dividends,  cU  the  pleasure  of  the  company, 
and  they  are  also  convertible  into  capital  stock  at  the 
option  of  the  company,  the  legislature  having  authorized 
such  conversion  since  the  certificates  were  issued.  Al- 
though they  are  the  increase  of  the  original  stock,  they 
are  not  inseparably  connected  with  it ;  they  may  be  sold 
and  transferred  separately,  without  affecting  their  va- 
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lidity.  It  was  competent  for  the  testator  to  give  the 
Btock  to  one  legatee,  and  the  scrip  certificates  to  another ; 
and  in  my  opinion  he  has  done  so  by  the  provisions  of 
liis  will,  the  certificates  being  disposed  of  by  the  residu- 
ary clauses. 

The  consolidation  certificates  are  on  a  different  footing. 
By  the  terms  of  the  will,  the  widow  was  entitled  to  a 
delivery  of  the  stock  certificates  at  the  expiration  of 
thirty  days  after  the  death  of  the  testator.  The  con- 
solidation certificates  were  not  issued,  nor  was  the  con- 
solidation effected  till  after  that  time.  She  is  therefore 
to  be  regarded  as  the  holder  and  owner  of  the  stock 
bequeathed  to  her,  at  the  time  of  the  consolidation  and 
of  the  issuing  of  the  consolidation  certificates,  and  is  en- 
titled to  receive  her  proportionate  share  of  said  certifi- 
cates, as  such  shareholder. 

The  same  observations  apply  to  the  sum  of  $518,310 
retained  out  of  the  assets  of  the  New  York  Central  Rail- 
road Company  for  the  purpose  of  equalization,  on  the 
consolidation  of  the  two  companies.  If  that  sum,  or  any 
part  of  it,  shall  be  paid  over  by  the  railroad  corporation 
to  the  stockholders  during  the  lifetime  of  Mrs.  Brundage, 
she  will  be  entitled  to  receive  her  proportionate  share 
thereof  as  such  stockholder. 

So  long  as  the  consolidation  certificates  and  the  re- 
served fund  remain  in  their  present  condition,  Mrs. 
Brundage  is  not  entitled  to  her  share  of  the  same  abso- 
lutelyy  but  only  to  the  use  and  income  thereof  during 
her  life.  If  the  terms  of  consolidation  between  the  com- 
panies are  correctly  understood,  the  corporation  formed 
by  the  consolidation  has  the  option  to  pay  over  the 
amount  of  such  certificates  from  its  future  earnings,  (W 
earnings^  or  to  convert  the  amount  of  such  certificates 
into  capital  stock,  and  to  pay  dividends  thereon. 
Earnings  paid  over  as  such  to  Mrs.  Brundage,  will  be- 
long to  her  absolutely ;  but  as  increased  capital,  will  be 
hers  for  life  only,  and  she  will  be  required  to  preserve 
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it  for  those  entitled  in  remainder,  using  only  the  income 
thereof  for  herself. 

She  is  not  entitled,  absolutely,  to  her  proportionate 
share  of  the  consolidation  certificates  and  the  reserved 
fund  of  $618,310,  so  long  as  the  corporation  has  the 
option  of  converting  them  into  capital. 

II.  The  defendant,  Eli^  Brundage,  is  also  entitled, 
for  life,  to  $2,000  in  cash ;  to  the  household  furniture 
left  by  the  testator ;  and  to  a  horse  and  other  chattels 
mentioned  in  the  first  clause,  which  latter  articles,  if  not 
belonging  to  the  estate,  are  to  be  purchased  by  the 
executors  to  meet  the  bequest. 

III.  The  first  clause  also  makes  a  final  disposition, 
after  the  death  of  Eliza  Brundage,*of  all  the  property 
bequeathed  to  her  during  her  life,  namely,  $1,000  of  the 
railroad  stock,  and  $1,000  in  cash  of  the  amount 
bequeathed  to  her,  to  the  testator's  son,  Charles  C. 
Brundage,  and  the  remainder  of  such  property  to  the 
testator's  heirs  equally,  of  whom  there  are  three,  viz., 
Charles,  Mrs.  Collar  and  Sarah  Sophia  Brundage. 

The  bequests  in  the  fifth  clause  to  Charles,  after  the 
death  of  the  testator's  wife,  of  $1,000  in  Central  railroad 
stock,  and  $1,000  in  cash,  are  but  repetitions  of  the  like 
provisions  in  the  first  clause,  and  are  not  cumulative. 
By  virtue  of  this  bequest  of  $1,000  in  stock  of  the  Cen- 
tral railroad  company,  Charles  will  be  entitled,  on  the 
death  of  Mrs.  Brundage,  to  ten  shares  of  such  stock,  or 
shares  of  the  nominal  or  par  value  of  $1,000,  of  the  stock 
of  the  corporation  formed  by  the  consolidation,  or  in 
whatever  form  said  stock  shall  then  exist. 

IV.  The  bequest  in  the  fourth  clause  to  Sarah  S.  Brun- 
dage, of  $1,000  in  New  York  Central  railroad  bonds,  is  not 
a  specific,  but  a  general  or  demonstrative  legacy,  and  does 
not  fail,  though  the  testator  had  no  such  bonds  at  the 
time  of  his  death.  It  is  equivalent  to  a  bequest  of  $1,000 
in  money.    By  the  same  clause,  she  has  also  a  vested 
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legacy  of  $1,000  in  cash,  payable  at  the  death  of  Eliza 
Brundage,  out  of  the  general  assets  of  the  testator. 

V.  The  bequest  "to  Mrs.  Collar  of  ten  shares  of  stock 
in  the  New  York  Central  railroad,  of  $100  a  share,"  after 
the  death  of  Eliza  Brundage,  is  general  and  not  specific. 
It  is  the  duty  of  the  executors  to  provide  for  its  payment 
at  the  death  of  Mrs.  Brundage,  out  of  the  general  assets. 
The  fact  that  the  New  York  Central  is  consolidated  with 
the  Hudson  River  Railroad  Company,  does  not  work  an 
ademption  of  the  legacy,  but  the  legatee  will  be  entitled 
to  the  same  number  of  shares  in  the  New  York  Central 

• 

and  Hudson  River  Railroad  Company,  or  to  shares  in 
that  company  of  the  same  nominal  or  par  value,  in  the 
aggregate,  as  in  the  case  of  the  bequest  to  Charles. 

VI.  The  "surplus"  or  remainder  of  the  personal 
property  of  the  testator,  after  paying  and  providing  for 
all  the  legacies  and  bequests  contained  in  the  will, 
together  with  debts  and  expenses  of  executing  the  will 
and  administering  on  the  estate,  is  given  to  Charles  C. 
Brundage. 

The  costs  of  this  action,  including  the  taxable  costs 
and  disbursements  of  the  defendants,  being  in  the  na- 
ture of  expenses  of  executing  the  will,  are  to  be  paid  by 
the  executors,  out  of  the  residuary  property. 

Judgment  to  be  entered  accordingly  ' ' 

By  a  stipulation  between  the  parties,  Charles  C.  Brun- 
dage was  made  a  party  plaintiff  in  his  individual  right, 
and  it  is  in  that  right  his  counsel  insists  he  is  entitled  to 
a  construction  of  the  will  as  to  the  validity  of  the  be- 
quest to  Collar. 

Judgment  was  entered  in  conformity  to  the  conclu- 
sions of  the  court  above  stated. 

By  the  Courts  Mullin,  P.  J.  The  Special  Term  was 
right  in  holding  that  the  executors  were  not  entitled  to 
call  for  a  construction  of  the  will  as  to  the  validity  of 
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tlie  devise  of  the  farm  to  Collar.  They  have  nothing  to 
do  \\dth  the  land.  They  have  no  estate  in  nor  control 
over  it. 

Nor  could  the  court  give  a  construction  to  that  clause 
on  the  application  of  Charles  C.  Brundage.  It  is  charged 
in  the  complaint  that  Collar  did  not  support  the  testator, 
but  the  allegation  is  denied  in  the  answer,  and  there  is 
no  proof  on  the  subject. 

If  Brundage  desired  to  have  the  court  pass  upon  that 
clause  it  was  his  duty  to  make  proof  of  the  facts  alleged 
in  the  complaint ;  failing  to  do  that,  the  court  could  not 
make  any  other  disposition  of  the  question  than  it  has 
done.  The  case  states  that  the  plaintiff  offered  to  prove 
that  Collar  abandoned  the  premises  and  failed  to  provide 
for  the  testator  &c.,  and  that  the  defendants  objected  to 
this  evidence,  and  rt  was  rejected.  If  by  the  plaintiff 
was  meant  Charles  C,  I  am  not  satisfied  the  learned 
judge  was  right  in  rejecting  it.  He  obviously  under- 
stood the  offer  to  be  made  by  the  executors,  and  the 
mistake  was  not  corrected,  and  it  is  too  late  to  correct 
it  now. 

It  was  correctly  held  that  the  widow  was  not  entitled 
to  any  share  of,  or  interest  in,  the  eighty  per  cent  scrip 
issued  by  the  New  York  Central  Railroad  Company  to 
the  testator. 

The  certificate  for  the  eighty  per  cent  is  dated  the  24th 
March,  1869,  and  was  issued  in  pursuance  of  a  resolu- 
tion of  the  directors  of  said  company,  passed  18th  De- 
cember, 1868.  The  testator  died  22d  June,  1869.  At 
the  time  of  his  death,  therefore,  the  scrip  was  a  part  of 
his  personal  estate,  and  no  connection  between  the  origi- 
nal stock  and  the  scrip  is  shown  to  exist  thereafter,  or 
that  any  connection  between  them  was  intended  by  the 
testator. 

They  were  separate  and  distinct  obligations  against 
the  company,  assuming  tliat  the  scrip  was  valid ;  and 
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its  validity  is  not  called  in  question  in  this  action. 
{Curriev.  White,  37  Bow.  339.) 

Whatever  dividends  were  made  to  the  stockholders 
after  the  death  of  the  testator,  the  widow  was  entitled 
to,  to  the  extent  of  the  shares  of  stock  held  by  her,  but 
not  to  any  earned  before,  although  not  paid  until  after 
his  death.  {Redf.  on  Wills,  part  2,  pp.  469,  470,  and 
notes.  Spear  v.  Hart,  3  Rob.  420.)  This  scrip  passed 
to  the  son  Charles,  as  part  of  the  surplus  referred  to  in 
the  last  clause  of  the  will.  Although  not  entitled  to 
share  in  the  eighty  per  cent  scrip,  she  was  entitled  to 
the  dividends  or  income  derived  from  the  twenty-seven 
per  cent  scrip,  which  was  issued  after  the  testators 
death,  and  also  to  the  income  from  the  consolidation 
scrip  issued  by  the  consolidated  company.  A  dividend 
earned  but  not  declared  belongs  to  the  person  owning 
the  stock  when  the  dividend  is  actually  declared,  and 
not  to  the  owner  of  the  stock  before  such  declaration. 

On  the  death  of  the  widow  $1,000  of  the  railroad  stock 
bequeathed  to  her  passed  to  Charles  C.  Brundage, 
together  with  $1,000  of  the  cash,  given  her  by  the  will, 
and  the  residue  of  the  property  given  to  the  widow  was 
to  descend  to  his  heirs.  Ten  shares  of  the  same  stock  is 
given  by  the  third  clause  of  the  will  to  Mrs.  CoUar  after 
the  death  of  the  widow.  $1,000  of  the  cash  given  to 
the  widow  is  by  the  fourth  clause  of  the  will  given  to 
Sarah  S.  Brundage. 

By  the  fifth  clause  of  the  will,  the  residue  of  the  prop- 
erty, the  use  of  which  was  given  to  the  widow  for  life, 
after  paying  the  foregoing  legacies,  is  given  to  Charles 
and  his  daughters  Maria  and  Sophia,  to  be  equally 
divided  between  them. 

By  the  fourth  clause,  as  modified  by  the  first  codicil, 
ten  shares  of  New  York  Central  stock,  and  $1,000  in 
bonds  of  the  same  company  are  given  at  the  decease 
of  the  testator  to  his  daughter  Sarah  S.    If  the  testator 
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was  the  owner  of  ten  shares  of  this  stock  not  bequeathed 
to  some  other  of  the  objects  of  the  testator's  bounty, 
then  ten  shares  are  payable  from  such  stock,  but  if  not, 
it  is  the  duty  of  the  executors  to  purchase  ten  shares  of 
$100  each,  and  transfer  them  to  her.  If  such  stock 
cannot  be  purchased,  then  Sarah  is  entitled  to  the  mar- 
ket value,  in  money,  of  said  stock,  thirty  days  after  the 
testator' s  death. 

As  the  testator  owned  no  bonds  of  the  New  York  Cen- 
tral Eailroad,  the  executors  must  either  procure  such 
bonds  and  deliver  the  same  to  Sarah,  or  pay  her  the 
market  value  thereof  in  money,  thirty  days  after  the 
death  of  the  testator. 

By  the  fifth  clause  Charles  C.  is  entitled,  at  the  death  of 
the  testator,  to  $1,000  in  cash. 

Charles  is  entitled,  under  the  will,  to  but  one  sum  of 
$1,000  in  cash,  and  $1,000  in  stock,  from  the  cash  and 
stock  bequeathed  to  the  widow.  The  whole  of  that  fund 
is  disposed  of  by  the  clauses  of  the  will  preceding  the 
fifth  clause,  and  there  is  nothing  in  the  will,  or  in  the 
proof,  to  show  that  the  testator  intended  to  revoke  or 
modify  such  clauses. 

When  the  will  was  made,  the  testator  had  not  pur- 
chased the  house  and  lot,  and  he  could  not  then  have 
intended  it  should  pass  to  Charles  as  part  of  the  surplus  / 

referred  to  in  the  will. 

There  is  nothing  in  either  of  the  codicils,  if  they  were 
made  after  the  purchase  of  the  house  and  lot,  indicating 
any  change  of  purpose  as  to  what  was  intended  to  pass 
as  surplus. 

The  surplus  contemplated  was,  it  seems,  that  which 
should  remain  of  the  personal,  after  paying  the  debts 
and  the  legacies  specified  in  the  will. 

As  the  judgment  in  this  case  will  not  interfere  with 
the  right  of  Charles  to  insist,  hereafter,  that  he  is  enti- 
tled to  the  house  and  lot,  by  the  will,  it  is  better  for  all 


410  CASES  IN  THE  SUPREME  COURT. 

Lennox  v.  Eldred. 

concerned  that  the  question  should  be  reserved  for  de- 
cision, to  another  litigation. 
Judgment  affirmed.    The  costs  of  the  executor  to  be 

paid  out  of  the  estate. 

* 

[Fourth  Department,  General  Term,  at  Buffalo,  June  3,  1873.    MvUm, 
TalcoU  and  K  B.  Smith,  JnaticeB.] 


William  W.  Lennox  and  others  vs.  Albert  Eldred 

and  Theresa  Eldred. 

A  married  woman  is  not  liable  upon  a  special  promise  to  pay  her  liosbsiurs 
debt,  made  in  his  lifetime,  if  it  be  not  in  writing,  and  in  such  fonn  as  to  bbd 
her  separate  estate. 

Neither  is  a  verbal  promise  to  pay  such  debt,  made  after*  the  deceaae  of  her 
husband,  a  valid  promise.  It  is,  at  best,  a  simple  promise  to  pay  the  debt 
of  another,  and  is  without  consideration,  and  void  by  the  statute  of  fnadi. 

Since  the  act  of  1853,  (Laws  of  1853  Chapter  576 J  which  declares  that  tn  tuD- 
tion  may  be  maintained  against  husband  and  wife,  jointly,  for  any  debt  of 
the  wife  contracted  before  marriage,  but  that  the  execution  on  any  judgment 
in  such  action  shall  issue  against  the  separate  property  and  estate  of  the 
wife,  only,  the  husband  may  be  joined  witli  his  wife,  as  a  defendant,  in  an 
action  to  recover  a  debt  contracted  by  her  before  marriage. 

THIS  is  an  action  commenced  in  a  justice's  court, 
where  the  plaintiffs  recovered  a  judgment.  From 
that  judgment  the  defendants  appealed  to  the  county 
court  of  Lewis  county,  where  a  new  trial  was  had. 

The  plaintiffs,  in  their  complaint,  sought  to  recover 
on  two  causes  of  action.  One  cause  of  action  set  out  in 
the  complaint  was  upon  a  special  promise  of  the  defen- 
dant Theresa  Eldred,  to  pay  the  balance  of  a  debt  of 
her  former  husband,  one  Harringer,  made  in  his  life- 
time, for  goods  sold  to  him,  to  the  amount  of  $75.84. 
The  other  cause  of  action  was  for  goods  sold  to  the  said 
Theresa  on  her  own  account,  after  the  decease  of  her 
said  husband,  Harringer,  and  before  her  intermarriage 
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with  her  co-defendant,  her  present  husband.  The  plain- 
tiffs, on  the  trial,  gave  evidence  of  the  special  promise 
set  out  in  the  complaint,  and  the  defendant  Theresa  de- 
nied the  same.  The  plaintiffs  also  gave  evidence  show- 
ing that  the  said  Theresa  was  indebted  to  the  plaintiffs 
for  goods  sold  her,  under  the  second  cause  of  action, 
to  the  amount  of,  $22.98,  intermediate  the  death  of 
her  former  husband  and  her  marriage  to  her  present 
husband. 

The  defendant  Theresa  Eldred,  on  the  trial,  moved 
for  a  nonsuit,  on  the  ground  that  she  was  not  liable  for 
her  husband' s  debts,  no  contract  in  writing  being  proved 
to  charge  her  separate  estate ;  and  also  that  she  was  not 
liable  to  be  sued  for  her  own  debt  with  her  present  hus- 
band. Such  motion  was  also  made  in  his  behalf,  on  the 
ground  that  he  was  not  liable  to  be  sued  for  her  debt 
contracted  before  marriage.  Such  motions  were  denied, 
and  the  court  held  and  charged  the  jury  that  said  The- 
resa was  liable  upon  any  promises  made  by  her  after 
the  death  of  her  said  former  husband,  to  pay  his  debt, 
and  also  that  she  was  liable  upon  any  special  promise, 
made  in  his  lifetime,  to  pay  such  debt  out  of  any  insur- 
ance money  she  might  receive  upon  an  insurance  on  his 
life.  And  also  held  that  a  verdict  might  be  had  against 
both  defendants,  to  be  levied  out  of  her  separate  prop- 
erty. These  propositions  were  duly  excepted  to,  and  the 
jury  rendered  a  verdict  for  the  plaintiffs  for  $86,  upon 
which  judgment  was  duly  entered.  After  a  motion  in 
the  county  court  for  a  new  trial  had  been  made  and  de- 
nied, an  appeal  was  duly  brought  to  this  court. 

C.  B,  Stephens^  for  the  appellants. 

T.  Miller  Reed^  for  the  respondents. 

By  the  Courts  E.  Darwin  Smith,  J.  Two  questions 
are  presented  upon  this  appeal.  1.  Was  the  defendant 
Theresa  liable  upon  the  promises  to  pay  her  former  hus- 
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band's  debt  to  the  plaintiffs?  Upon  this  question  I 
think  the  jndge  erred,  at  the  trial,  and  that  the  .excep- 
tion to  the  decision  that  she  was  so  liable  was  well 
taken.  She  was  not  liable  upon  a  special  promise  to 
pay  her  husband's  debt,  made  in  his  lifetime,  because  it 
was  not  made  in  writing,  and  in  such  form  as  to  bind 
her  separate  estate,  if  she  then  had  any  such  estate. 
The  case  of  Shuler  v.  Nelson^  (4  Lans,  114,)  is  conclu- 
sive on  this  point ;  and  a  promise  to  pay  such  debt  after 
the  decease  of  her  husband  likewise  was  not  a  valid 
promise.  It  was  at  best  a  simple  promise  to  pay  the 
debt  of  another,  and  was  without  consideration,  and  was 
void  by  the  statute  of  frauds.  {Id.  White  v.  Story^ 
43  Barb.  124.) 

The  other  question  relates  to  the  second  cause  of  ac- 
tion stated  in  the  complaint  and  duly  proved  at  the  trial 
The  defendant  Theresa,  after  the  death  of  her  first  hus- 
band, and  before  her  marriage  to  her  present  husband, 
purchased  goods  of  the  plaintiffs,  as  proved  or  admitted 
at  the  trial,  to  the  amount  of  $22.98,  for  which  she  was 
clearly  liable. 

The  only  question  in  respect  to  this  part  of  the  cause 
of  action  relates  to  the  form  of  the  remedy ;  whether 
her  husband  was  a  proper  party  with  her  as  defendant. 

At  common  law,  the  husband  was  liable  for  the  debts 
of  his  wife  contracted  before  marriage,  and  remains  thus 
liable  unless  discharged  by  statute. 

The  statute  of  1848  for  the  protection  of  the  property 
of  married  women,  declares  that  the  real  and  personal 
property  of  any  female  who  may  thereafter  marry,  which 
she  owned  at  the  time  of  marriage,  and  the  rents,  issues 
and  profits  thereof,  shall  not  be  subject  to  the  disposal 
of  her  husband,  nor  liable  for  his  debts,  but  shall  con- 
tinue her  sole  and  separate  property  as  if  she  were  a 
single  female.  So  far  as  the  liability  of  the  husband  for 
the  debts  of  his  wife  before  marriage,  depended  upon 
the  fact  that  upon  the  maniage  he  took  title  to  all  her 
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personal  property,  that  ground  or  reason  of  his  liability 
is  clearly  taken  away  by  this  statute ;  but  the  liability 
of  the  Tiusband  at  common  law  did  not  rest  upon  the 
sole  ground  that  he  took  her  personal  property ;  he  was 
liable  for  her  debts  under  all  circumstances,  indepen- 
dently of  this  fact.  He  was  liable  if  she  had  no  prop- 
erty, as  well  as  if  she  had  large  possessions.  He  was 
liable  to  be  sued  for  her  debts,  and  when  so  sued  she 
was  a  necessary  party,  but  the  execution  went  against 
him  alone.  This  is  now  changed  by  the  act  of  1863, 
{Sess.  Laws  of  1853,  ch.  676,  p.  1067,)  which  declares 
that  the  action  may  be  maintained  against  husband  and 
wife  jointly  for  any  debt  of  the  wife  contracted  before 
marriage,  but  the  execution  on  any  judgment  in  such 
action  shall  issue  against,  and  such  judgment  shall  bind, 
the  separate  property  and  estate  of  the  wife  only,  and 
not  that  of  the  husband.  The  husband  may  be  joined 
as  defendant,  under  the  statute. 

The  charge  of  the  county  judge  on  this  point  was 
therefore  correct ;  and  the  exception  that  the  husband 
was  not  a  proper  party,  and  could  not  be  joined  as  a 
defendant  in  the  action,  not  well  taken. 

It  follows  from  these  views  that  the  judgment  should 
be  reversed,  except  in  respect  to  the  said  sum  of  $22.98, 
admitted  at  the  trial  to  be  due  from  the  defendant  The- 
resa ;  and  for  that  sum  it  should  be  affirmed,  with  in- 
terest,  from  the  time  of  the  trial  before  the  justice, 
November  10, 1871.  The  appellant  having  succeeded  in 
the  chief  matter  of  contest  in  the  action,  I  think  should 
have  costs  upon  the  appeal. 

[Fourth  Dxpailtmknt,  Genesal  Txem,  at  Buffiilo,  June  8,  1878.     MuUtn, 
Taleott  and  K  D.  Smith,  Justices.] 
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T.  died  seised  of  certain  real  estate,  leaving  him  surviving  a  widow,  and  the 
plaintiif,  then  an  infant,  who  was  his  only  heir.  The  defendant  was  ap- 
pointed administrator  of  T.,  and  cut  and  carried  away  timber  growing  on  the 
lands  that  descended  to  the  plaintiff.  In  an  action  brought  by  the  plainti^ 
on  attaining  his  majority,  to  recover  damages  for  catting  and  carrying  away 
the  timber,  the  defendant  set  up  as  defences  that  the  timber  was  cat  with  the 
consent  and  approval  of  the  widow,  who  was  the  plaintiff's  gnardiao  in 
socage ;  that  he  afterward  settled  with  her  for  the  timber,  and  was  released 
by  her  from  all  claim  therefor ;  and  that  after  the  plaintiff  came  of  age,  be 
ratified  such  settlement. 

Hddy  1.  That  an  offer  to  prove,  by  parol,  a  license  firom  the  guanHan  to  cnt 
timber  was  properly  reject4id.  That  the  guardian  had  no  aathority  to  give 
such  a  license ;  and  being  by  parol,  it  was  void,  if  given. 

2.  That  the  release  executed  by  the  guardian  was  also  properly  rejected  as  evi- 
dence ;  it  being  without  consideration. 

8.  That  it  was  incumbent  on  the  defendant  to  prove  the  facts  that  mnst  be 
established  to  make  the  release  operative  against  the  pliuntiff. 

4.  That  loose  declarations  of  the  plaintiff,  after -coming  of  age,  that  his  matten 
with  the  defendant  were  all  settled,  and  that  he  had  nothing  against  him,  if  a 
certain  mortgage  was  paid,  were  insufficient  to  show  a  ratification  by  him  of 
the  acts  of  his  guardian. 

5.  That  as  the  plaintiff  could  not  sue  during  his  minority,  he  imght  sue  on  atr 
taining  his  majority,  unless  precluded  by  some  act  of  his  guardian. 


IN  1851  the  father  of  the  plaintiff  died,  intestate,  and 
leaving  a  large  personal  estate.  He  left  ^urvinng 
him  a  widow  and  the  plaintiff,  who  was  his  only  heir. 
The  plaintiff  came  of  age  in  April,  1871.  The  defendant 
was  the  grandfather  of  the  plaintiff,  and  he  took  out 
letters  of  administration  on  the  estate  of  the  plaintiffs 
father.  The  grandfather,  after  taking  oi^t  letters  of  ad- 
ministration, cnt  and  carried  away  a  large  quantity 
of  timber  growing  on  the  land  that  descended  to  the 
plaintiff. 

The  plaintiff,  on  attaining  his  majority,  brought  this 
action  to  recover  damages  for  such  unlawful  cutting  and 
carrying  away.  The  defence  set  up  in  the  answer  is  that 
the  timber  was  cut  with  the  consent  and  approval  of  the 
plaintiff's  mother,  who  was  his  guardian  and  entitled 
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to  cut  down  timber  on  said  premises ;  and  that  lie  after- 
ward settled  with*  her  for  the  said  timber,  and  was  re- 
leased by  her  from  all  claim  therefor ;  and  that  since 
the  plaintiff  came  of  age  he  ratified  such  settlement. 

On  the  trial  the  defendant  offered  to  prove  that  the 
timber  was  cut  with  the  assent  of  the  guardian.  The 
evidence  was  objected  to,  and  the  objection  was  sus- 
tained, and  the  defendant' s  counsel  excepted. 

Evidence  was  given  by  the  defendant  that  the  plain- 
tiff, since  he  came  of  age,  repeatedly  said  that  his  mat- 
ters with  his  gi*andfather  were  all  settled,  except  about 
a  mortgage  which  he  had  given  on  the  plaintiff' s  land 
by  the  authority  of  the  county  court.  On  other  occa- 
sions he  said  there  had  been  a  settlement  before  the 
surrogate,  and  everything  settled.  He  had  nothing 
against  his  grandfather,  if  that  mortgage  was  paid. 

The  defendant  offered  in  evidence  the  paper  called  a 
release,  by  the  plaintiff's  mother,  to  the  defendant,  in 
which  it  is  recited  that  they  had  settled  all  matters  per- 
taining to  the  estate  of  the  plaintiff,  and  for  all  moneys 
raised  by  the  defendant  upon  mortgage,  by  authority 
of  the  Onondaga  county  court,  and  for  all  the  claims 
that  the  plaintiff  has,  or  may  have,  against  said  defen- 
dant, arising  or  growing  out  of  the  estate  of  the  father 
of  the  plaintiff  ;  and  each  party  releases  the  other  from 
all  claims.  This  evidence  was  objected  to  by  the  plain- 
tiff*  s  counsel,  and  the  objection  sustained  and  the  evi- 
dence rejected ;  and  the  defendant's  counsel  excepted. 

The  question  of  damages  was  submitted  to  the  jury, 
and  they  found  a  verdict  for  the  plaintiff  for  $650  ;  for 
which  sum,  with  costs,  judgment  was  entered,  and  the 
defendant  appealed. 

By  the  Cmirt^  MuLLiiq^,  P.  J.  Cutting  and  carrying 
away  timber,  by  a  guardian,  from  his  ward's  land,  is 
waste,  unless  it  is  required  for  the  erection  or  repair  of 
fences  or  buildings,  or  good  husbandry  requires  its  re- 
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moval,  either  because  the  land  on  which  it  stands  is 
required  for  cultivation,  or  to  prevent  loss  by  decay 
or  other  cause  beyond  the  control  of  the  guardian. 
{McPherson  on  Infancy,  299-803.) 

The  guardian  in  this  case  did  not  remove  the  timber, 
but  permitted  the  defendant  to  do  it.  Unless  she  had 
authority  to  cut  the  timber  herself,  she  could  not  au- 
thorize another  to  do  it.  In  BaocynH  s  Abr.  tit  Waste, 
442,  it  is  said  that  no  action  of  waste  lies  against  a  guar- 
dian in  socage,  but  an  account  or  trespass.  Several 
authorities  are  cited  to  the  contrary. 

The  Revised  Statutes  (3  R.  8.  621,  §  1,  Bth  ed.)  pro- 
vide that  if  any  guardian  &o.  shall  commit  waste  daring 
their  several  estates,  of  the  houses,  gardens,  orchards, 
lands  or  woods,  or  other  thing  belonging  to  the  tenement 
so  held,  without  a  special  or  lawful  authority  so  to  do, 
he  shall  be  Uable  to  an  action  of  waste. 

And  by  3  JR.  S.  624,  §  1,  6th  ed.,  an  action  of  trespass 
lies  against  any  person  who,  without  leave,  cuts  and 
carries  away  timber  from  the  land  of  another,  with  treble 
damages. 

Besides  these  remedies,  the  ward  may  call  on  the 
guardian  to  account,  in  equity,  for  the  timber  taken. 

When  waste  is  committed  by  a  stranger,  while  the 
guardian  is  in  possession  of  the  ward's  land,  the  guar- 
dian is  not  liable  for  such  waste.  {Bacan^s  Abr.  tit 
Wcbster,  p.  447.) 

If  the  guardian  is  not  liable  for  the  waste  committed 
.  by  the  defendant,  she  would  not  be  liable  in  trespass ; 
as  mere  consent  that  the  defendant  might  commit  the 
trespass  would  not  make  her  a  trespasser.  Had  the 
timber  been  cut  by  her  order,  or  at  her  request,  so  that 
the  wrongdoer  was  acting  as  her  agent,  or  in  conjunc- 
tion with  her,  in  doing  the  unlawful  act,  the  guardian 
would  be  Uable.     (1  ChiUj/s  PI.  208.) 

If  the  guardian  is  not  liable  for  the  injury  done  in 
cutting  the  timber,  the  defendant  must  be,  unless  the 
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license  from  the  guardian  protects  him.  As  the  plaintiff 
could  not  sue  during  his  minority,  he  may  sue  on  at- 
taining his  majority,  unless  precluded  by  some  act  of 
Ms  guardian. 

The  offer  to  prove  by  parol  a  license  from  the  guar- 
dian to  cut  timber  was  prope/ly  rejected.  She  had  no 
authority  to  give  such  a  license,  and  being  by  parol,  it 
was  void  if  given.  {McOregor  v.  Brown^  10  N.  Y.  114, 
and  cases  cited.) 

The  release  was  property  rejected.  It  was  without 
consideration ;  nothing  was  paid  by  the  defendant ;  and 
it  does  not  appear  that  the  defendant  had  any  claims 
against,  the  plaintiff  at  the  time  the  release  was  executed, 
and  which  the  defendant  pretended  to  release,  that 
could  furnish  a  consideration  for  the  release  of  the  de- 
fendant. 

The  general  rule  is  that  a  guardian  can  do  nothing  to 
prejudice  the  rights  of  his  ward.  {JacJcson  v.  Sears,  10 
John.  436,  441.) 

It  was  incumbent  on  the  defendant  to  prove  the  facts 
that  must  be  established  to  make  the  release  operative 
against  the  plaintiff. 

The  declarations  of  the  plaintiff  do  not  show  a  ratifi- 
cation by  him  of  the  acts  of  his  mother.  They  are  alto- 
gether too  loose  and  unsatisfactory  to  be  allowed  to 
have  such  effect. 

The  judgment  must  be  aflirmed. 

[FouKTH  Depastmbnt,  GsiTBBAL  Tkem,  at  Bufifido,  June  S,  1878.     MuUin, 
TalcaU  and  E.  D,  Smith,  Justices.] 
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In  an  action  of  ejectment,  to  recover  the  possession  of  a  strip  of  land  lying  be- 
tween farms  owned  by  the  plaintiff  and  defendant,  respectiyely,  the  qoestion 
of  fact  tried  at  the  circuit  was  whether  there  had  been  such  a  practical 
location  of  the  boundary  line  between  the  two  farms,  and  such  a  recognition 
of  that  lino,  or  claim  and  occupation  in  respect  thereto,  as  to  make  it  the  tme 
boundary  line  between  the  said  farms,  independent  of  the  line  as  indi- 
cated by  the  paper  title.  The  proof  showed  that  the  paper  title  to  aud  strip 
of  land  was  in  the  defendant;  and  the  evidence  tended  to  show  a  location, 
by  agreement,  of  the  boundary  line,  in  1844,  where  a  fence  (afkerward  re- 
moved by  the  defendant)  stood.  The  judge  charged  the  jury  that  if  the  difi- 
sion  line  was  established  by  C.  and  B.  (grantors  of  the  parties  respectively,) 
or  those  under  whom  they  claimed,  and  they  possessed  and  occupied,  respec- 
tively, up  to  such  line,  recognizing  it  as  the  true  boundary,  and  such  occnpar 
tion  by  them  and  their  successors  continued  twenty  years  or  more,  prior  to 
the  removal  of  the  fence  by  the  defendant — ^the  plaintiff  clcdming  up  tu  Bocfa 
line — ^then  the  plaintiff  was  entitled  to  recover ;  otlierwise  he  was  not  en- 
titled to  recover.     Held  that  this  charge  was  not  erroneous. 

Where  both  parties  claimed  under  deeds  which  they  supposed  took  them  to  t 
certain  ditch  and  fence ;  field  that  such  deeds  were  respectively  suffident  to 
base  a  claim  on  each  side  to  go  to  such  ditch  and  fence,  and  to  hold  adverse!/ 
up  to  the  same. 

And  altliough  it  appeared,  at  the  trial,  there  was  a  mutual  mistake  in  the 
construction  of  the  plaintiff's  deed,  and  that  the  true  line  of  such  deed  stop- 
ped a  little  distance  short  of  the  ditch  and  fence ;  held  that  the  deed,  never- 
theless, protected  the  plaintiff's  ppssession,  if  he  had  in  good  faith  occupied 
according  to  his  fence  and  such  ditch,  claiming  adversely,  for  the  full  period 
of  twenty  years  before  the  commencement  of  the  action. 

And  that  the  judge  correctly  charged,  and  held,  that  such  possession  most  be 
continued  for  twenty  years  to  give  the  plaintiff  a  valid  title  by  posseaaion  of 
the  strip  of  land  in  controversy ;  according  to  the  well  settled  rule  that  no 
location  or  possession  short  of  twenty  years,  under  claim  of  title,  adversely, 
will  bar  an  entry. 

THIS  is  an  action  of  ejectment.  The  action  was 
brought  to  recover  a  narrow  strip  of  land  situate 
between  adjoining  farms  owned  by  the  plaintiff  and  de- 
fendant respectively,  described  in  the  complaint  as  a 
strip  114  rods  long,  and  two  rods  in  width,  at  the  south 
end,  and  one  and  a  half  rods  wide  at  the  northerly  end, 
in  the  town  of  Conewango,  Cattaraugus  county. 
The  cause  was  tried  at  the  October  circuit  in  that 
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county,  in  1871.  The  plaintiff  proved  that  his  fann,  for 
twelve  years,  had  been  in  his  possession ;  that  it  was 
bounded,  when  he  purchased  it,  by  a  ditch  and  board 
fence  extending  south  from  the  road  120  or  125  rods, 
and  from  the  end  of  this  ditch  and  fence  a  rail  fence 
continued  south  80  rods,  and  then  a  bush  fence,  further 
on,  to  a  creek  ;  that  this  fence  was  removed  by  the  de- 
fendant in  April  previously,  42  links  at  the  south  end, 
and  26  links  at  the  north  end ;  and  that  the  defendant 
was  then  in  possession  of  the  strip  of  land  up  to  the  fence 
a^  removed  easterly  on  to  the  plaintiff's  land. 

The  defendant  then  gave  in  evidence  the  deed  of  her  lot, 
dated  December  4,  1867,  and  also  the  deed  to  the  plain- 
tiff of  his  lot,  dated  April  6, 1859 ;  and  the  proofs  showed 
that  the  paper  title  to  said  strip  of  land  was  in  the  de- 
fendant 

Both  parties  gave  evidence  in  respect  to  the  time  of 
the  building  of  the  said  fence,  so  removed  as  aforesaid  ; 
the  situation  of  the  ditch,  and  the  time  and  manner  of 
the  occupation  of  the  plaintiff's  land  by  him  and  those 
under  whom  he  claimed  ;  and  gave  evidence  tending  to 
show  a  location,  by  agreement,  of  the  line,  in  1844, 
where  said  fence  stood  ;  and  the  case  was  then  submit- 
ted to  the  jury,  who  found  a  verdict  for  the  plaintiff,  for 
the  strip  of  land  contained  in  his  complaint. 

A  motion  was  made  for  a  new  trial,  at  Special  Term, 
which  was  denied,  and  the  defendant  appealed  to  this 
court. 

J.  V.  Goodwill,  for  the  appellant. 

I.  The  paper  title  to  the  land  in  dispute  being  in  the 
defendant,  the  only  way  the  plaintiff  could  establish  ad- 
verse possession  of  such  land  was  by  showing  a  sub- 
stantial enclosure,  or  cultivation,  or  improvement  thereof, 
for  the  term  of  twenty  years,  under  a  claim  of  title. 
{Code,  §§  84,  85.)  The  Code  recognizes  two  methods  of 
acquiring  title  by  adverse  possession,  each  of  which  is 
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entirely  distinct  from  the  other:  1.  By  occupation 
under  a  written  instrument  or  judgment,  (sections  82, 83 ;) 
2.  By  occupation  under  claim  of  title  exclusive  of  any 
other  right,  but  not  founded  upon  any  written  instm- 
metit  or  judgment,  (sections  84,  86.)  Inasmuch  as  it 
appears  that  the  land  in  dispute  is  not  include^  within 
the  plaintiffs  deed,  as  is  required  by  section  82,  it  is  ob- 
vious that  sections  82  and  83  have  no  application  to  this 
case,  and  such  was  the  charge  at  the  circuit.  But  the 
court  also  refused  to  charge  that  the  evidence  did  not 
show  any  adverse  possession,  which  in  effect  was  refus- 
ing to  charge  that  the  evidence  did  not  show  any  ad- 
verse possession  under  sections  84  and  86.  The  evidence 
shows  affirmatively  and  without  dispute  that  the  dis- 
puted tract  has  never  been  protected  by  a  substantial 
enclosure,  and  has  never  been  cultivated  or  improved ; 
hence  sections  84  and  86  can  have  no  application.  It 
clearly  follows  that  there  was  no  adverse  possession  in 
the  case,  and  that  tlie  appellant  was  entitled  to  have  the 
instruction  to  the  jury  asked  for. 

The  error  of  the  justice  at  Special  Term  consists  in  his 
supposing:  that  sections  82  and  83  govern  the  case,  he 
not  observing  that  they  could  apply  only  to  land  in- 
cluded in  the  plaintiff' s  deed,  while  there  is  no  pretence 
in  this  case  that  the  disputed  land  is  so  included,  or  that 
the  "plaintiff's  claim  of  title  is  founded  on  a  written 
instrument." 

II.  The  j'udge  at  the  circuit  erred  in  charging  the  j'uiy 
that  the  evidence  did  not  show  any  such  dispute  as  to 
the  line  as  to  disturb  the  question  of  acquiescence.  This 
charge  evidently  applies  to  the  survey  of  1866  and  the 
dispute  and  transactions  growing  out  of  it.  Acqui- 
escence in  a  boundary  line  must  consist  in  its  recognition 
by  the  adjoining  proprietors  as  the  true  line.  There 
can  be  no  acquiescence,  unless  both  parties  assent  to  the 
line.  It  is  the  opposite,  in  one  view,  of  adverse  posses- 
sion, which  may  be  established  in  the  face  of  continual 
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trouble  and  dispute,  while  acquiescence,  as  the  plain 
and  obvious  meaning  of  the  term  requires,  can  only  ex- 
ist in  the  total  absence  of  dispute.  Acquiescence  is 
always  a  question  of  fact  for  the  jury  ;  and  being  so,  it 
is  equally  a  question  of  fact  for  the  jury  whether  an 
acquiescence  once  begun  has  been  disturbed  or  has  con- 
tinued for  less  than  the  period  required  to  bar  an  entry. 
Ifj  then,  the  appellant  produced  on  the  trial  any  evi- 
dence, however  slight,  or  however  contradicted,  tending 
to  establish  a  non-recognition  of  the  boundary  line  as 
claimed  by  the  plaintiff — a  dispute  instead  of  an  acqui- 
escence— ^then  she  was  entitled  to  have  that  evidence 
submitted  to  and  weighed  by  the  jury.  It  can  scarcely 
be  said,  with  any  regard  for  the  plain  import  of 
words,  that  Phillips  was  recognizing  the  old  line  as  the 
true  line  ;  or  acquiescing  in  it,  at  the  very  time  he  was 
taking  measures  to  ascertain  the  location  of  the  true 
line  and  urging  to  the  plaintiff  that  the  old  fence  was 
not  on  that  line  ;  or  while  he  was  surveying  ;  or  when 
he  was  agreeing  with  the  plaintiff  to  divide  the  fence  to 
be  built  on  the  line  of  the  survey.  Equally  preposter- 
ous is  it  to  urge  that  the  defendant  and  her  grantors  were 
acquiescing  in  that  line  from  1866  down  to  the  alleged 
wrongful  entry  in  April,  1871,  while  during  that  same 
period  they  were  disputing  about  the  line,  and  claiming 
to  the  line  of  Ellsworth' s  survey  just  the  same  as  she 
does  now.  By  the  plaintiff's  own  showing,  the  line 
had  certainly  not  become  established  in  1866  or  1867,  so 
as  to  bar  the  defendant ;  and  no  one  would  claim  any 
acquiescence  had  the  same  condition  of  affairs  been 
shown  to  have  existed  as  far  back  as  1848,  as  is  con- 
ceded since  1866. 

m.  The  judge,  at  the  circuit,  erred  in  his  charge  that 
if  the  division  line  was  established  by  Crooker  and  Bar- 
low, or  those  under  whom  they  claim,  and  they  possessed 
and  occupied  respectively  up  to  such  line,  recognizing 
it  as  the  true  boundary,  and  such  possession  and  occu- 
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pancy  and  acquiescence  by  them  and  their  successora 
continued  for  twenty  years  or  more  prior  to  the  removal 
of  the  fence  by  the  defendant,  the  plaintiff  claiming  up 
to  such  line,  then,  the  plaintiff  was  entitled  to  recover. 
The  effect  of  this  charge  is  that  in  the  circumstances  of 
this  case  an  acquiescence  of  twenty  years  by  the  adjoin- 
ing proprietors  in  an  erroneous  boundary  line  bare  the 
defendant  of  her  right  of  entry.  It  is  conceded  that  the 
defendant  has  the  paper  title  to  the  land  ;  that  there  is 
no  uncertainty  as  to  where  the  true  line  between  theae 
farms  is  according  to  the  terms  of  the  deeds  of  the  re- 
spective parties ;  and  that  the  line  claimed  by  the  plain- 
tiff is  not  coincident  with  the  line  called  for  by  the 
deeds.  The  proposition  as  stated  by  the  judge  then  is : 
The  descriptions  in  deeds  can  be  departed  from  by  parol 
evidence  of  intent,  or  acquiescence  in  another  boundary 
for  the  term  of  twenty  years.  We  submit  that  the  true 
rule  is  given  in  the  language  of  the  court  in  Clark  v. 
Baird^  (9  N,  T.  204,)  which  is  adopted  verbatim  in  Drew 
V.  Swiftj  (46  id.  209.)  "  That  upon  principle  where  the 
description  in  the  deed  designates  a  piece  of  land  as  that 
conveyed,  the  description  cannot  be  departed  from  by 
parol  evidence  of  intent  or  acquiescence  in  another 
boundary,  unless  such  an  adverse  possession  be  shown  as 
is  in  itself  a  bar  to  an  ejectment."  {Adams  v.  RockweU^ 
16  Wend.  285.  ClarJc  v.  Wethey,  19  id.  320.  ClarTc  v. 
Baird,  9  N.  T.  183.  Drew  v.  ^jo^t,  46  id.  204.  HiOh 
bell  V.  McCulloch^  47  Barb.  287.  Emerick  v.  KohJLer^ 
29  id.  166.  Sherwood  v.  Warren^  Oen.  Tr.  Uh  Dept 
[unreported.^  In  point  as  to  effect  of  agreement  or  ac- 
quiescence in  case  when  no  uncertainty  as  to  true  line.) 
IV.  The  justice,  at  Special  Term,  in  his  opinion  clsdms 
that  the  charge  last  above  mentioned  was  not  excepted 
to  on  the  trial.  We  submit:  1.  That  the  exception 
taken  does  cover  it.  2.  That  if  it  does  not,  it  was  un- 
necessary to  except,  it  being  a  misdirection  which  obvi- 
ously must  have  influenced  the  jury.     {Benedict  v. 
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Johnson^  2  Lans.  94,  and  cases  cited.  Lennox  v.  Sop- 
pocAj  1  Sweeney^  466.  Archer  v.  BubbeU^  4  Wend.  514. 
Harris  v.  WilsoTiy  1  id.  611.) 

(7.  (7.  Torrance^  for  the  respondent. 

I.  The  plaintiff  in  the  first  instance,  at  the  point  of 
resting  his  case,  had  established  his  cause  of  action,  as 
alleged  in  his  complaint,  by  proving  his  prior  possession 
of  the  premises  in  dispute,  and  that  the  defendant  had 
removed  the  diviaon  fence,  and  taken,  and  then  remained 
in  possession  of  the  premises,  claiming  to  be  the  owner. 

II.  In  reply  to  the  evidence  of  paper  title  produced  by 
the  defendant,  the  plaintiff  showed  that  the  division 
line  between  his  farm,  including  the  disputed  land,  and 
that  of  the  defendant,  was  established  in  or  about  1844, 
by  agreement  between  Lorenzo  Barlow,  then  owner  of 
the  premises  now  owned  by  the  plaintiff,  and  George 
A.  S.  Crooker,  then  owner  of  the  premises  now  owned 
by  the  defendant,  and  that  they  possessed  and  occupied 
up  to  such  division  line  respectively,  recognizing  it  as 
the  true  boundary  line,  and  that  such  occupancy,  pos- 
session and  acquiescence,  by  them  and  their  successors, 
continued  down  to  the  time  of  the  removal  pf  the  fence 
from  such  line  by  the  defendant  in  1871,  a  period  of 
twenty-six  y^rs  or  over.  This  is  established  by  the 
concurrent  testimony  of  several  witnesses.  The  finding 
of  the  jury  upon  this  question  being  in  accordance  with 
the  weight  of  evidence  cannot  be  disturbed. 

m.  The  facts  of  the  case  then  are,  that  though  the 
paper  title  of  the  land  in  dispute  may  have  been  in  the 
defendant,  the  plaintiff  and  his  grantors  have  for  more 
than  twenty  years  prior  to  his  eviction  continuously  occu- 
pied and  possessed  the  land,  with  the  acquiescence  of 
the  defendant,  and  under  an  agreement  for  locating  the 
boundary  entered  into  with  the  defendant' s  grantors. 

IV.  These  facts  constitute  in  law  a  practical  location 
of  the  plaintiff's  boundary  line,  which  the  defendant  is 
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estopped  from  disputing,  after  an  acquiescence  of  twenty- 
six  or  twenty-seven  years  upon  his  part  and  that  of  his 
grantors ;  and  this  is  equally  true  whether  there  was 
originally  a  dispute  as  to  the  location  of  the  boundary,  and 
the  line  located  was  agreed  upon  as  a  settlement  of  such 
dispute,  or  whether  it  was  agreed  upon  because  errone- 
ously supposed  by  the  parties  to  be  the  true*  line  accord- 
ing to  the  deeds.  {Rockwell  v.  AcUvms^  7  Cowen^  762.) 
In  that  case  Sutherland,  J.,  says :  "I  apprehend  that  it 
is  not  necessary  in  order  to  make  an  actual  practical 
location  control  the  courses  and  distances  in  a  deed,  that 
the  party  making  such  location,  or  subsequently  recog- 
nizing it  should  in  all  cases  know  that  the  effect  of  it 
would  be  to  give  him  less  land  than  he  would  be  otherwise 
entitled  to.  *  *  *  Where  the  line  has  been  acquiesced 
in  for  a  great  number  of  years  by  all  the  parties  interested, 
it  is  conclusive  evidence  of  an  agreement  to  that  line." 
And  in  the  same  case  the  judge  cites  Jackson  v.  Bowen^ 
(1  Caines^  363 ;)  Jackson  v.  Vedder^  (3  John.  8 ;)  Jack- 
son V.  Dieffendorf^  {Id.  269;)  and  says:  "In  each  of 
those  cases  erroneous  locations  had  been  made,  and  they 
had  been  acquiesced  in,  not  with  a  full  knowledge  that 
they  were  erroneous,  but  under  a  belief  that  they  were 
correct,  for  from  thirty  to  forty  years,  and  the  court  held 
all  the  parties  concluded."  In  Adams  v.  Rockwdl^  (16 
Wend.  285,)  the  chancellor  lays  down  the  rule  appU- 
cable  to  cases  of  this  kind,  in  the  following  language : 
"  Where  there  can  be  no  real  doubt  as  to  how  the  prem- 
ises should  be  located,  according  to  certain  known 
boundaries  described  in  the  deed,  to  establish  a  practi- 
cal location  different  therefrom,  which  shall  deprive  the 
party  claiming  under  the  deed,  of  his  legal  rights,  there 
must  be  either :  1st.  A  location  which  has  been  acqui- 
esced in  for  a  sufficient  length  of  time  to  bar  a  right  of 
entry  under  the  statute  of  limitations,  in  relation  to  real 
estate.  2d.  Or  the  erroneous  line  must  have  been  agreed 
upon  between  the  parties  claiming  the  land  on  both  sides 
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thereof;  or,  3d.  The  party  whose  right  is  to  be  thus  barred 
must  have  silently  looked  on  and  seen  the  other  party 
doing  acts,  or  subjecting  himself  to  expenses,  in  relation' 
to  the  land  on  the  opposite  side  of  the  line,  which  he 
would  not  have  done  if  the  line  had  not  been  so  located." 
It  is  submitted  that  in  the  present  case  all  three  of  the 
elements  mentioned  by  the  chancellor  combine  to  estab- 
lish a  practical  location  of  the  line  between  the  parties 
to  this  action;  that  is  to  say:  '1st.  Occupancy  by  the 
respondent  and  his  grantors  for  a  suflBcient  length  of 
time  to  bar  a  right  of  entry  under  the  old  statute,  or 
over  twenty  years.  2d.  Agreement  between  the  parties 
owning  the  land.  3d.  Acquiescence  by  the  appellant, 
while  the  respondent  cleared  and  improved  the  land. 
In  many  of  the  cases  which  established  a  practical  loca- 
tion, occupancy  had  been  had  for  a  longer  period  than 
twenty  years,  as  thirty-eight  years  in  Jackson  v.  Dieff^n- 
dorf^  (3  John,  269 ;)  forty-one  years  in  Jackson  v.  McCall^ 
(10  id.  377.)  Unquestionably  a  much  shorter  period, 
in  analogy  to  the  statute  of  limitations,  will  be  sufficient 
to  conclude  the  parties.  {Will,  on  Real  Estate^  406.) 
In  Jackson  v.  Widger^  (7  Cowen^  723,)  an  acquiescence 
of  twenty  years  in  the  location  of  a  line  by  the  surveyor, 
was  held  to  conclude  the  plaintiff  from  disputing  it. 
And  the  court  puts  it  upon  the  ground  that  the  plaintiff 
located  the  line,  by  the  surveyor  as  his  agent.  A  point 
decided  by  the  Court  of  Appeals,  in  Baldwin  v.  Brovm^ 
(16  N.  Y.  362,)  is  almost  identical  with  the  question  in 
this  case,  except  that  the  length  of  time  during  which 
the  line  was  acquiesced  in  was  in  that  case  forty  years. 
The  court  said  :  "During  this  entire  period  the  original 
parties,  and  those  succeeding  to  their  rights,  treated  the 
fence  as  the  true  division  line  between  them,  and  occu- 
pied and  cultivated  their  respective  lands  accordingly. 
These  facts  would  seem  to  bring  the  case  clearly  within 
the  settied  rule  in  this  State,  which  forbids  the  disturb- 
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ance  of  a  practical  location  which  has  been  acquiesced 
in  for  a  long  series  of  years."  As  to  the  time  of  acqui- 
escence necessary  to  conclude  the  parties,  the  court  fur- 
ther say,  {Id.  363:)  "The  rule  seems  to  have  been 
adopted  as  a  rule  of  repose,  with  a  view  to  the  quieting 
of  titles,  and  rests  upon  the  same  reason  as  our 'statute 
prohibiting  the  disturbance  of  an  adverse  i)osse8sion— 
possession  which  has  continued  for  twenty  years.  In  all 
cases  in  which  practical  locations  *have  been  confirmed 
upon  evidence  of  this  kind,  the  acquiescence  has  con- 
tinued for  a  long  period  ;  rarely  less  than  twenty  yeare." 
In  Pier  son  v.  MbsTier,  (30  Barb.  81,)  it  is  held  that 
actual  location  and  long  acquiescence  in  a  boundary 
line  are  conclusive,  because  they  are  controlling  evidence 
that  the  line  as  located  is  correct.  And  in  JRatdiffe  v, 
Oray^  (3  Keyes^  513,)  the  court  say:  "It  was  held  in 
Baldwin  v.  Brovm^  (16  N.  Y.  359,  above  cited^)  that 
practical  location  and  long  acquiescence  in  a  boundary 
line  are  conclusive,  not  upon  the  notion  that  they  are 
evidence  of  a  parol  agreement  establishing  the  line,  but 
because  they  are  themselves  proof  that  the  location  is 
correct ;  that  the  rule  seems  to  have  been  adopted  as  a 
rule  of  repose,  with  a  view  to  the  quieting  of  titles,  and 
rests  upon  the  same  reason  as  our  statute  prohibiting  the 
disturbance  of  an  adverse  possession  which  has  contin- 
ued for  twenty  years."  "When  adjacent  owners  unite 
in  surveying  their  respective  lots,  and  in  making  a  line 
upon  the  ground  between  them,  such  survey  would 
doubtless  constitute  and  be  evidence  of  a  practical  loca- 
tion, and  the  line  thus  fixed,  after  a  sufficient  length  of 
acquiescence,  would,  it  seems,  control  the  courses  and 
distances  in  the  deed."  The  case  of  Coon  v.  Smithy  (29 
JV.  T.  392,)  has  no  application  to  this  class  of  cases,  and 
Johnson,  J.,  says  as  much,  in  the  opinion.  {Id.  395.) 
The  line  in  that  case  was  located  upon  a  mistake  in 
counting  the  chains  upon  the  survey,  and  there  was 
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even  evidence  in  the  case  tending  to  show  that  the  plain- 
tiflE  knew,  and  frandnlently  concealed,  the  fact  of  snch 
mistake. 

V.  The  charge  of  the  conrt  to  the  jury,  that  '*if  the 
division  line  was  established  by  Crooker  and  Barlow,  or 
those  nnder  whom  they  claimed,  and  they  possessed  and 
occupied,  respectively,  up  to  such  line,  recognizing  it  as 
the  true  boundary,  and  such  possession  and  occupancy, 
and  acquiescence  by  them  and  their  successors,  con- 
tinued for  twenty  years  or  more,  prior  to  the  removal 
of  the  fence  by  the  defendant,  the  plaintiff  claiming  up 
to  such  line,  then  the  plaintiff  is  entitled  to  recover, 
otherwise  he  is  not  entitled  to  recover,"  was  not  excepted 
to  by  the  defendant,  and  would  afford  no  ground  for  a 
new  trial,  even  if  it  were  not,  as  it  is,  in  accordance  with 
the  whole  weight  of  authorities,  as  the  law  in  this  State. 
The  whole  theory  of  the  plaintiff's  case,  as  urged  by 
him,  both  as  to  facts  and  law,  is  presented  in  this  por- 
tion of  the  charge,  to  which  the  defendant  took  no  ex- 
ception. The  state  of  facts,  supposed  by  the  court  in 
this  charge,  was  found  to  exist  by  the  jury,  and  upon 
evidence  amply  suflicient  to  support  such  finding ;  and 
their  verdict  is,  in  accordance  with  the  law,  correctly 
charged,  and  not  even  excepted  to  as  incorrect  by  the 
defendant. 

VI.  An  exception  was  taken  by  the  defendant  to  that 
])ortion  of  the  charge  holding  that  the  statute  relating  to 
adverse  possession,  founded  upon  a  deed  or  other  writ- 
ten evidence  of  title,  has  no  application  to  this  case.  It 
is  submitted  that  this  charge  was  correctly  made,  and  if 
not,  could  not  have  prejudiced  the  rights  of  the  defen- 
dant ;  for  if  such  statute  had  application  to  this  case, 
and  the  court  had  so  charged,  the  jury  finding  the  fact 
as  they  did,  that  such  possession  by  the  plaintiff  had 
continued  more  than  twenty  years,  they  must  have  ren- 
dered a  verdict  for  the  plaintiff. 


428        CASES  IN  THE  SUPREME  COURT, 

Robinson  v.  Phillips. 

By  the  Court,  E.  Darwin  Smith,  J.  This  case  comes 
before  us  not  professing  to  set  out  the  full  evidence  or 
proceedings  at  the  circuit,  and  presenting  but  a  brief  state- 
ment of  the  charge  of  the  judge,  with  a  single  exception 
to  his  refusal  to  charge  as  requested.  The  question  of 
fact  tried  at  the  circuit  was  simply  whether  there  had 
been  such  a  practical  location  of  the  boundary  line  be- 
tween the  two  farms,  and  such  a  recognition  of  such 
line,  or  claim  and  occupation  in  respect  thereto,  as  to 
make  it  the  true  boundary  between  the  said  farms,  inde- 
pendent of  the  line  as  indicated  by  the  paper  title.  The 
circuit  judge  charged  the  jury  that  if  the  division  line 
was  established  by  Crooker  and  Barlow,  (grantors  of  the 
plaintiff  and  defendant,  respectively,)  or  those  under 
whom  they  claimed,  and  they  possessed  and  occupied 
respectively  up  to  such  line,  recognizing  it  as  the  true 
boundary,  and  such  occupation  and  acquiescence  by 
them  and  their  successors  continued  twenty  years  or 
more  prior  to  the  removal  of  the  fence  by  the  defendant— 
the  plaintiff  claiming  up  to  such  line — then  the  plaintiff 
was  entitled  to  recover :  otherwise  he  was  not  entitled 
to  recover. 

The  court  further  charged  that  the  evidence  did  not 
show  any  such  dispute  as  to  the  line  as  to  disturb  the 
question  of  acquiescence. 

The  counsel  for  the  defendant  then  requested  the  judge 
to  charge  that  the  evidence  did  not  show  any  adverse 
possession  on  the  part  of  the  plaintiff.  The  court  re- 
fused so  to  charge,  and  the  defendant' s  counsel  duly 
excepted  thereto.     This  is  the  only  exception  in  the  caw. 

The  judge  could  hardly  be  expected  to  charge  in  a 
general  form  or  phrase  as  the  request  asked.  He  could 
not  truly  have  said  there  was  no  evidence  tending  to 
establish  an  adverse  possession ;  nor  could  the  judge 
properly  have  passed  upon  the  force  of  the  evidence 
and  charge  that  it  did  not  show  any  adverse  possession. 

The  request  virtually  asked  the  judge  to  take  from 
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tlie  jury  the  very  question  he  had  just  submitted  to 
them.  But  obviously  this  was  not  the  view  of  the  coun- 
sel. The  request  was  doubtless  based  upon  his  view  of 
the  law  in  respect  to  what  constituted  an  adverse  posses- 
sion in  such  case.  It  was  admitted,  at  the  trial,  and  the 
judge  had  charged,  that  the  paper  title  to  the  strip  of 
land  in  question  was  in  the  defendant.  This  fact  it  was 
admitted  was  established  by  the  surveys  as  applied  to 
the  description  in  the  deeds  produced  at  the  trial.  The 
defendant's  counsel  argued  from  that  fact,  probably, 
at  the  circuit,  as  he  does  here,  that  the  strip  of  land  'in 
dispute  not  being  covered  by  the  plaintiffs  deed,  there 
was  no  basis  for  the  claim  of  an  adverse  possession,  un- 
der sections  82  and  83  of  the  Code. 

This,  I  think,  was  the  mistake  of  the  counsel.  The 
plaintiff  did  claim,  under  a  deed,  as  much  as  the  defen- 
fendant.  He  and  his  grantors  had  claimed  since  1843 
or  1844,  as  I  imderstand  the  facts,  that  the  ditch  which 
separated  the  two  farms  part  of  the .  way,  and  the  rail 
fence  that  was  constructed  in  continuation^of  such  ditch, 
built  by  Barlow,  the  plaintiff's  grantor,  with  or  by  the 
consent  and  direction  of  Crooker,  the  defendant' s  grantor, 
in  1843  or  1844,  was  on  the  true  line  between  such  farms. 
The  deeds  of  both  parties,  it  was  then  considered,  if  the 
witness  Lorenzo  Barlow  was  to  be  believed,  took  the  re- 
spective parties  to  this  ditch.  Both  parties  claimed  un- 
der deeds  which  they  supposed  took  them  to  this  ditch. 
These  deeds  were,  in  this  view,  respectively  sufficient  to 
base  a  claim  on  each  side  to  go  to  such  ditch,  and  to 
hold  adversely  up  to  the  sariie.  It  appears  from  the 
result  of  this  investigation,  at  the  trial,  that  there  was  a 
mutual  mistake  in  the  construction  of  the  plaintiff  s  deed, 
and  that  the  true  line  of  the  deed  stopped  a  little  distance 
short  of  the  ditch.  The  deed  nevertheless  protects  his 
possession  if  he  had  in  good  faith  occupied  according 
to  his  fence  and  this  ditch,'  claiming  adversely,  for  the 
full  period  of  twenty  years  before  the  commencement  of 
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this  action.  {Baldwin  v.  Brovm^  16  N.  Y.  363.)  The 
judge  correctly  charged  and  held  that  such  possession 
must  be  continued  for  twenty  years,  to  give  him  a  valid 
title  by  possession  of  the  strip  of  land  in  controversy, 
according  to  the  well  settled  rule  that  no  location  or 
possession  short  of  twenty  years,  under  claim  of  title, 
adversely,  would  bar  an  entry.  {ClarJc  v.  Baird^  9  N.  F. 
204.  Drew  v.  Swift,  46  id,  209.)  I  think  the  judge  at 
the  Special  Term  correctly  disposed  of  this  question ;  and 
that  the  order  made  by  him  denying  a  new  trial  should 
be  affirmed. 

[Fourth  Depaetmsnt,  General  Term,  at  Buffalo,  June  8,  1873.    ihUm, 
Taleott  and  E.  D.  Smith,  Justices.] 


The  People,  ex  rel.  Abel  Angel,  vs.  Woolcott  Hatch, 
late  County  Judge  of  Allegany  county. 

Tax-payers  who  have  signed  a  petition  to  the  county  judge  praying  thtt  the 
bonds  of  the  town  in  which  they  reside  may  be  issued  in  aid  of  a  rsHrotd, 
have  the  right  to  withdraw  their  names  from  said  petition,  on  application  to 
the  county  judge  for  leave  to  do  so,  before  a  determination  has  been  reached. 

And  if  tlie  county  judge  refuses  to  permit  the  applicants  to  withdraw,  and 
counts  them  as  tax-payers  signing  the  petition,  it  is  error,  for  whidi  the  de- 
termination and  judgment  of  the  county  judge  may  be  reversed. 

CERTIORARI  to  review  the  determination  and  judg- 
ment of  the  county  judge  of  All^any  county,  in 
proceedings  to  bond  the  town  of  Belport,  in  aid  of  the 
construction  of  a  railroad. 

By  the  Court,  Mullin,  P.  J.  The  proceedixigs  to 
bond  the  town  of  Belport  in  the  county  of  Allegany 
were  instituted  under  section  1  of  chapter  926  of  the 
laws  of  1871,  which  amends  chapter  907  of  the  laws  of 
1869.    A  petition,  purporting  to  be  signed  by  a  majority 
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of  the  tax-payers  of  said  town,  whose  names  appear  on 
the  last  preceding  assessment  roll  of  said  rown,  and  who 
were  assessed  for,  or  represent,  a  majority  of  the  taxable 
property  of  said  town,  praying  that  bonds  of  said  town 
be  issued  in  aid  of  the  Belmont  and  Buffalo  Railroad 
Company,  to  the  amount  of  $30,000,  was  presented  to 
the  county  judge  of  said  county,  accompanied  by  the 
affidavit  of  one  of  the  tax-payers,  setting  forth  that  said 
petition  was  signed  by  a  majority  of  the  tax-payers  of 
said  town,  and  that  they  were  assessed  for,  or  repre- 
sented, a  majority  of  the  taxable  property  of  said  town. 
On  presentation  of  this  petition,  thus  verified,  the  county 
judge  acquired  jurisdiction  to  publish  the  notice  that  on 
a  day  named  he  would  take  proof  of  the  facts  and  cir- 
cumstances stated  in  the  petition.  The  county  judge  is 
not  authorized  to  enter  into  any  examination  of  the 
question  whether  the  petition  is  signed  by  the  requisite 
number  of  tax-payers,  until  the  day  of  meeting  desig- 
nated in  his  notice.  The  affidavit  of  the  tax-payer  is 
conclusive  evidence  that  the  petition  is  signed  by  the 
requisite  number,  for  all  purposes  of  jurisdiction.  On 
the  hearing  before  the  county  judge  pursuant  to  notice, 
it  was  found  that  114  persons  whose  names  appeared  on 
said  assessment  roll  had  signed  said  petition.  In  the 
affidavit  made  by  Abel  Angel  for  the  purpose  of  the 
motion  for  a  certiorari,  it  is  stated  that  29  of  the  persons 
who  had  signed  the  petition  applied  to  the  county  judge 
to  be  permitted  to  withdraw  their  names  from  said  peti- 
tion ;  but  the  county  judge  refused  to  permit  them  to 
withdraw,  and  counted  them  as  tax-payers  signing  said 
petition. 

It  is  further  stated,  in  said  affidavit  of  Angel,  that 
had  the  said  persons,  when  they  requested  to  withdraw, 
been  permitted  to  do  so,  there  would  not  have  remained 
a  majority  of  the  tax-payers  of  said  town  of  Belport 
owning  or  representing  a  majority  of  the  taxable  prop- 
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erty  appearinff  on  the  last  preceding  assessment  roll  of 
said  town.      • 

The  county  judge  returns  that  the  affidavit  of  Angel 
contains  a  true  history  of  the  proceedings  and  rulings 
of  said  county  judge,  and  his  determination  in  said  mat 
ter ;  and  he  adopts  it  as  his  return,  with  certain  quali- 
fications, none  of  which  aflfect  the  question  now  under 
consideration. 

The  Court  of  Appeals  having  decided,  in  The  People 
V.  Sawyer y  that  persons  signing  the  petition  have  the 
right  to  withdraw  their  consent  to  bonding  the  town, 
and  that  they  be  counted  in  ascertaining  the  number  of 
tax-payers  who  have  consented  to  bond  the  town,  it  fol- 
lows that  the  determination  of  the  county  judge  was 
erroneous,  and  must  be  reversed. 

It  is  unnecessary  to  examine  any  other  of  the  numer- 
ous questions  discussed  by  counsel. 

The  determination  and  judgment  of  the  county  judge 
reversed,  without  costs. 

[Fourth  Depabthsnt,  General  Term,  at  Bufialo,  Jane  3,  18'73.  MnJU^ 
TcUcott  and  E,  D,  Smiih,  JnsticeB.] 


Hull  vs.  Ruggles  and  others. 

To  render  a  sale  of  property  Toid,  nnder  the  statute  relating  to  raffling  aad 
lotteries,  Uie  vendor  most  know  that  the  property  sold  is  to  be  naed  in  aiding 
and  assisting  in  a  lottery,  and  is  purchased  to  be  so  used. 

The  defendants  purchased  of  the  plaintiff  800  packages  of  candy,  and  60  pieces 
of  silver  ware,  with  tickets  enclosed  in  60  of  the  packages,  entitling  the  ooe 
who  purchased  either  of  the  packages  containing  a  ticket  to  an  artide  of  nl- 
ver  ware  named  therein.  Purchasers  of  packages  had  one  chance  in  five  of 
drawing  a  piece  of  silver.  The  defendants  purchased  the  candy  and  siiTer 
ware  to  be  sold  as  prize  packages,  and  the  plaintiff  knew  of  the  use  the  de- 
fendants designed  to  make  of  the  packages,  and  that  the  title  to  the  silver 
depended  on  chance.  Held  that  the  plaintiff  sold  the  property  to  the  defeo- 
dants  to  be  applied  to  the  purposes  of  a  lottery;  and  that  this  was  a  sale  for 
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the  purpose  of  "aiding  and  assisting"  in  such  lottery,  within  the  meaning  of 
the  statute  relating  to  raffling  and  lotteries,    (i  R  S,  928, 6th  ed.) 
Bdd,  also,  that  the  defendants  having  sold  the  packages  to  others,  who  sold 
them  singly  to  purcliasers,  those  persons  who  sold  were  the  ones  who  in- 
curred the  penalty  imposed  for  selling  tickets. 


A 


PPEAL,  by  the  defendants,  from  a  judgment  en- 
tered on  the  verdict  of  a  jury. 


By  the  Court,  Mullik,  P.  J.  The  plaintiff  isa  mann- 
factnrer  of  candies,  at  Syracuse.  The  defendants  are 
dealers  therein,  at  Seneca  Falls.  On  the  27th  day  of 
July,  1871,  the  defendants  ordered  of  the  plaintiff's 
agent  300  packages  of  candy  and  60  pieces  of  silver  ware 
to  be  delivered  forthwith,  at  their  place  of  business. 
The  candy  was  put  up  in  small  packages,  and  in  60  of 
the  number  was  put  a  ticket  on  which  was  marked  the 
name  of  one  of  the  articles  of  sUver  ware ;  and  a  pur- 
chaser who  bought  a  package  containing  one  of  these 
tickets  was  entitled  to  a  piece  of  sUver  ware  named 
therein. 

The  defendants  purchased  the  candy  and  silver  ware 
to  be  sold  as  prize  packages,  and  the  plaintiff  knew  of 
the  use  that  the  defendants  designed  to  make  of  the 
candy  and  silver.  The  property  ordered  by  the  defen- 
dants was  sent  to  them,  and  they  refused  to  pay  for  it, 
because  the  property  was  sold  and  delivered  in  violation 
of  the  statute  (2  B.  S.  928,  <&c.,  Bth  ed.)  relating  to  lot- 
teries and  raffling,  and  by  that  statute  the  sale  was  illegal 
and  void. 

Section  45  of  that  statute  {Id.  931)  declares  that  every 
grant  &c.  of  any  property  real  or  personal,  which  shall 
be  made  in  'pursuance  of  any  lottery  not  authorized  by 
Liw,  or  for  the  purpose  of  aiding  or  assisting  in  such  lot- 
tery &c.  to  be  determined  by  lot  or  chance,  is  void. 

The  only  section  of  the  statute  that  can  apply  to  the 
sale  in  question  is  the  one  last  above  cited.  And  I  am 
unable  to  discover  any  reason  for  excluding  it  from  the 
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operation  of  that  section.     When  the  clause  of  the  sec 
tion  relating  to  the  sales  &c.  made  in  pursuance  of  any 
lottery  is  omitted,  the  section  reads  as  follows : 

^^  Every  grant,  bargain,  sale,  conveyance  or  transfer 
of  any  real  estate,  or  of  any  goods,  chattels,  things  in 
action,  or  any  personal  property  which  shall  be  here- 
after made  for  the  purpose  of  aiding  and  assisting  in 
such  lottery,  game  or  other  device  to  be  determined  by 
lot  or  chance,  are  hereby  declared  void  and  of  no  effect" 
To  render  a  sale  void  under  this  statute,  the  vendor 
must  know  that  the  property  sold  is  to  be  used  in  aid- 
ing and  assisting  in  a  lottery,  and  is  purchased  to  be 
so  used. 

The  plaintiff  prepared  the  packages  of  candy,  with 
the  tickets  enclosed  in  a  portion  of  them,  entitling  the 
one  who  purchased  such  package  to  an  article  of  silver 
ware.  Purchasers  of  packages  had  one  chance  in  five 
of  drawing  a  piece  of  silver.  The  plaintiff  knew  of  the 
use  to  be  made  of  the  packages,  and  that  the  titte  to  the 
silver  depended  on  chance.  They  therefore  sold  the 
property  to  the  defendants  to  be  applied  to  the  purposes 
of  a  lottery.  If  this  is  not  a  sale  for  the  purpose  of  sud- 
ing  and  assisting  in  such  lottery,  I  am  unable  to  under- 
stand what  aiding  and  assisting  within  the  meaning  of 
this  statute  would  be. 

The  defendants,  I  suppose,  sold  the  packages  to  those 
who  sold  them  singly  to  purchasers.  Those  persons 
who  sold  were  the  ones  who  incurred  the  penalty  im- 
posed for  selling  tickets. 

The  judgment  should  be  reversed,  and  a  new  trial 
ordered ;  costs  to  abide  the  event. 

[Fourth  Department,  General  Term,  at  Buffalo,  June  8,  1873.    J^kSm, 
TalcoU  and  JS.  D  Smith,  Justices.] 
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The  People,  ex  rel.  Ebenezer  M.  Paris,  vs.  Hezekiah 

Hill  and  others. 

Under  and  by  virtue  of  an  act  of  the  legiBlature  authorizing  certain  towns  in 
Oswego,  Cayuga  and  Wayne  counties  to  bond  themselves  in  aid  of  a  railroad, 
and  an  act  amendatory  thereof,  the  assessors  of  one  of  the  towns,  on  the  80th 
day  of  August,  1870,  made  the  affidavittauthorised  by  sud  acts,  stating  that 
the  consents  of  a  majority  of  the  tax-payers  and  persons  owning  more 
than  one-half  of  the  taxable  property,  of  smd  town,  had  been  obt^ed,  proved 
and  acknowledged;  and  that  the  commissioners  of  said  town  appointed  to 
carry  into  effect  the  purpose  of  said  acts,  were  authorized,  by  the  terms  of 
anch  acts,  to  borrow,  on  the  credit  of  the  town,  |107,000.  This  affidavit, 
with  the  consents,  and  assessment  roll,  was  filed  in  the  county  clerk's  office 
on  the  2Sd  of  December,  1870.  And  in  May,  1871,  the  commissioners  sub- 
scribed for  $107,000  of  the  capital  stock  of  such  railroad  company,  on  behalf 
of  said  town.  In  September,  1871,  such  subscription  was  reduced  to  $86,000 ; 
and  the  commissioners  issued  to  said  railroad  company  $84,000  of  the  bonds 
of  the  town,  and  on  the  18th  of  November  they  issued  $17,000  more  of  said 
bonds.  Beld  that  If  the  act  of  the  assessors,  in  making  such  affidavit,  was 
reviewable  upon  certiorari,  such  writ  might  have  been  applied  for  and  aDowed 
at  any  time  after  the  SOth  of  August,  1870,  ^when  the  same  was  made  and 
delivered. 

And  the  tax-payers  of  the  town  having  refrained  from  taking  any  steps  to  re- 
view the  proceedings,  during  the  period  that  intervened  between  the  SOth  of 
August  and  the  2Sd  of  December,  1870,  but  suffered  the  commissioners  ia 
sabscribe,  in  May,  following,  for  stock  in  sud  railroad,  and  subsequently  to 
issue  the  bonds  of  the  town ;  which  bonds  had  gone  into  circulation,  and 
been  used  in  the  construction  of  the  railroad  through  the  town ;  held  tliat 
after  a  lapse  of  nearly  three  years  since  the  affidavit  of  the  assessors  was 
made  and  filed,  and  more  than  two  years  before  the  allowance  and  issuing  of 
a  writ  of  certiorari ;  and  after  new  rights  had  been  acquired,  resulting  from 
the  acts  of  the  public  officers  of  the  town,  done  with  the  apparent  consent  of 
the  great  body  of  the  tax-payers,  the  court  ought  not  to  retain  the  writ  of 
certiorari  to  review  the  proceedings ;  but  that  the  same  should  be  dismissed 
and  quashed. 

The  allowance  of  a  writ  of  certiorari  rests  in  the  sound  discretion  of  the  court. 

THIS  is  a  case  arising  upon  certiorari,  directed  to 
the  respondents  Hill,  Casey  and  Boynton  as  rail- 
road commissioners  of  the  town  of  Ontario  in  the  county 
of  Wayne ;  to  the  respondents.  Bishop,  Dickinson  and 
Middleton,  as  assessors  of  said  town ;  and  to  Albert  F. 
Kedlield,  clerk  of  said  county.  It  was  brought  to  review 
the  proceedings  had  by  said  commissioners  and  assessors 
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under  the  act  of  the  legislature  entitled  an  "act  to  an- 
thorize  certain  towns  of  Oswego,  Cayuga  and  Wayne 
counties  to  bond  themselves  m  aid  of  the  Lake  Ontario 
Shore  Railroad,"  {Laws  of  1868,  vol  2,  p.  1823,)  and  an 
act  amendatory  of  the  same.  {Laws  of  1869,  wZ.  1, 
p.  447.) 

The  several  parties  to  whom  the  certiorari  was  directed 
have  made  due  return  thereto.  The  county  clerk  has 
returned  the  papers  on  file  in  his  office  in  said  proceed- 
ing, and  the  assessors  and  railroad  commissioners, 
return  therewith  their  respective  action  under  the  stat- 
utes referred  to  in  bonding  said  town  for  the  purpose 
aforesaid. 

TT.  F.  Gogswelly  for  the  relator. 

J.  C.  CocJiraney  for  the  respondents. 

By  the  Courts  E.  Darwin  Smith,  J.  Prom  the  re- 
turns to  the  writ  of  certiorari  issued  in  this  proceeding, 
of  the  railroad  commissioners  and  the  assessors  of  the 
said  town  of  Ontario,  and  the  exhibits,  and  papers  an- 
nexed thereto,  it  appears  that  on  the  30th  day  of  August, 
1870,  the  said  assessors  made  their  affidavit  as  provided 
in  the  statute  authorizing  certain  towns  of  Oswego, 
Cayuga  and  Wayne  counties  to  bond  themselves  in  aid 
of  the  Lake  Ontario  Shore  Kadlroad,  in  which  they 
stated  and  deposed  "that  the  consents  had  been  ob- 
tained in  writing  of  persons  owning  more  than  one-half 
of  the  taxable  property  assessed  and  appearing  upon  the 
last  assessment  roll  of  said  town  and  a  majority  of  the 
tax-payers,  as  appeared  by  said  assessment  roll ;  which 
consent  has  been  proved  and  acknowledged  according  to 
the  provisions  of  the  act  aforesaid  and  the  act  amendatoiy 
thereof,  passed  April  19,  1869 ;  and  the  commissioners 
of  the  town  of  Ontario,  appointed  to  carry  into  effect 
the  purpose  of  said  acts  were  then  authorized  by  the 
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terms  of  said  acts  to  borrow  on  the  faith  and  credit  of 
said  town  the  sum  of  $107,000." 

It  further  appears  from  said  returns,  and  particu- 
larly from  the  return  of  the  persons  named  in  said  writ 
as  the  railroad  commissioners  for  said  town,  that  such 
persons  were,  on  the  24th  day  of  December,  1870,  duly 
appointed  such  commissioners  by  the  county  judge  of 
Wayne  county,  and  that  the  affidavit  of  the  said  as- 
sessors, and  the  consents,  and  the  assessment  roll  therein 
referred  to,  were  filed  in  the  county  clerk' s  office  of  said 
county,  on  the  23d  day  of  December,  1870^  and  in  the 
town  clerk's  office  of  said  town  of  Ontario ;  and  that,  in 
the  month  of  May,  1871,  acting  upon  such  affidavit  and 
consents,  they,  the  said  railroad  commissioners,  sub- 
scribed for  $107,000  of  the  capital  stock  of  said  railroad 
company  on  behalf  of  said  town  of  Ontario,  and  in  the 
month  of  September  such  subscription  was  reduced  to 
$86,000.  That  on  the  23d  of  September,  1871,  they  issued 
to  the  said  railroad  company,  $34,000  of  the  bonds 
of  said  town,  and  on  the  13th  day  of  November,  1871, 
they  issued  to  said  railroad  company  $17,000  of  said 
bonds.  Upon  these  returns  the  only  judicial  proceeding 
presented  for  review  in  this  court  is  the  affidavit  and  the 
making  thereof  by  the  said  assessors. 

This  affidavit  was  made  August  SO,  1870,  nearly  three 
years  since,  and  more  than  two  years  before  the  allow- 
ance and  issuing  of  the  writ  of  certiorari  in  this  action 
or  proceeding,  which  api)ears  to  have  been  allowed  and 
tested  September  2,  1872. 

The  first  point  and  question  presented  for  our  consid- 
eration upon  these  facts  is,  whether,  after  the  lapse  of 
time  that  has  occurred  since  the  action  of  the  assessors 
as  aforesaid,  in  making  said  affidavit,  this  court  is  called 
upon  to  review  these  proceedings  on  the  merits. 

In  Slmendorf  v.  The  City  qf  New  T(yrk,  (25  WeTid. 
693,)  the  court — Chief  Justice  Nelson  giving  the  opin- 
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ion — refused  to  allow  a  writ  of  certiorari  on  account 
of  the  delay,  which  they  regarded  unreasonable,  in  ap- 
plyii^g  for  it ;  and  said  that,  in  analogy  to  the  statute 
which  forbids  the  allowance  of  writs  of  error  after  two 
years,  writs  of  certiorari  ought  not  to  be  granted  aft» 
that  time,  in  an  ordinary  case ;  and  particularly  when 
improvements  had  b^en  finished  and  assessments  paid 
by  some  of  the  owners ;  and  asserted  the  right  and  duty 
of  the  court  to  exercise  a  discretion  in  the  allowance  of 
such  writs,  having  regard  to  the  public  injury  and  in- 
convenience resulting  therefrom. 

The  same  principles  and  views  are  asserted  in  the  case 
of  The  People  v.  The  Mayor  of  New  TorJc,  (2  Hill,  12 ;) 
and  in  the  Mov/nt  Morris  Square  case,  {Id.  14,)  Judge 
Bronson,  in  the  former  case,  says :  **  If  a  certiorari  will 
lie,  it  does  not  f pUow  that  it  should  be  awarded  in  every 
case  where  a  relator  may  have  some  ground  of  com- 
plaint.'' The  allowance  rests  in  the  sound  discretion  of 
the  court.  The  writ  was  quashed,  in  that  case,  and 
in  another,  {The  People  v.  Merriam,)  because  of  the 
delay  in  bringing  the  writ. 

In  this  case,  in  their  return  the  assessors  say,  that  on 
the  30th  of  August,  1870,  they  met  as  a  board  of  assessors 
in  said  town  for  the  purpose  of  preparing  the  general 
assessment  roll  for  the  year  1870,  and  while  in  session 
for  the  purpose  aforesaid,  and  while  engaged  in  the 
preparation  of  the  said  general  assessment  roll  for  that 
year,  Alonzo  W.  Casey,  Hezekiah  HiU  and  Lorenzo  R. 
Boynton,  railroad  commissioners  of  the  town  of  Ontario 
aforesaid,  duly  presented  to  them  the  original  consents 
of  the  tax-payers  of  the  town  of  Ontario  aforesaid, 
for  the  bonding  of  said  town,  and  that  they  did  then, 
and  there,  on  such  consents,  make  and  subscribe  the 
affidavit  above  described  and  set  forth,  and  handed 
the  same,  with  the  said  contents,  to  the  said  commis- 
sioners. 
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This  ended  and  completed  the  acts  of  a  judicial  char- 
acter required  of  the  said  assessors.  The  persons  called 
by  them  railroad  commissioners,  it  appears,  had  not 
then  been  appointed  as  such  commissioners.  They  were 
appointed,  it  appears,  December  24,  afterward.  In  the 
meantime  they,  or  some  one  of  them,  had  possession  of 
this  affidavit  of  the  assessors,  and  filed  it  in  the  county 
clerk*  s  office  on  the  23d  December,  1870. 

If  the  act  of  the  assessors  in  making  such  affidavit 
was  reviewable  upon  certiorari,  such  writ  might  have 
been  applied  for  and  allowed  at  any  time  after  the  said 
SOfh  of  August,  1870,  when  the  same  was  so  made  and 
delivered.  If  there  were  any  of  the  tax-payers  of  said 
town  then  dissatisfied  with  the  proceedings  of  the  said 
assessors,  they  not  only  refrained  from  taking  any  steps 
by  bringing  this  writ  of  certiorari  during  the  period  that 
intervened  between  the  30th  of  August  and  the  23d  of 
December,  1870 ;  but  after  the  filing  of  said  papers,  they 
suffered  the  commissioners  to  go  on  and  subscribe,  in 
May  following,  for  the  stock  in  said  railroad,  and  sub* 
sequently  to  issue  bonds  of  the  town  to  the  railroad,  to 
the  amount  of  $61,000,  before  the  writ  of  certiorari  was 
sued  out.  These  bonds  have  doubtless  gone  into  circu- 
lation and  been  used,  or  the  proceeds  applied,  in  the  con- 
struction of  said  railroad,  which  must,  before  this  term 
of  the  court  ends,  have  been  constructed  and  completed 
,  through  said  town,  in  all  probability,  if  we  may  take 
notice  of  public  reputation  upon  such  a  subject.  The 
town  will  thus  have  obtained  the  benefit  of  said  railroad 
through  the  action,  in  part,  of  its  own  officers  and  pub- 
lic agents,  with  the  full  knowledge  of  every  citizen  of 
such  town,  of  common  intelligence. 

After  such  lapse  of  time,  and  after  such  acts,  and 
where  new  rights  have  been  thus  acquired  resulting  from 
the  acts  of  the  public  officers  of  said  town,  with  the  ap- 
parent consent  of  the  great  body  of  the  tax-payers  of 
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said  town,  it  seems  us  that  we  onght  not  to  retain  the 
writ  of  certiorari  to  review  the  proceedings  aforesaid; 
but  that  the  same  should  be  dismissed  and  quashed. 

Ordered  accordingly. 

[Fourth  Dzpabhoiit,  Genxbal  Teem,  at  Bvffido,  June  8,  1879.   JfitfiM^ 
Takatt  and  JT.  D,  Smith,  Justices.] 


g^  w         Belinda  Hees  vs.  Aaron  J.  Nellis,  administrator  Ac. 

A  bond  was  given,  by  the  defendant's  intestate,  to  the  heirs  of  L.,  amditioDed 
for  the  payment  of  $400,  on  the  death  of  their  mother,  "  to  them,  their  hon 
or  their  agents,  or  whoeyer  .they  or  either  of  them  may  deBignat&*  It  re- 
cited that  Jacob  and  John  L.,  sons  of  Mrs.  L.,  "  have  signed  off  and  rdis- 
qnished  all  claim,  and  are  hereby  and  thereby  excluded  from  sach  right  or 
share  as  such  heirs,  in  said  sum.''  In  an  action  upon  the  bond,  by  one  of  Ha 
obligees,  the  complaint,  after  setting  out  the  bond,  and  the  release  of  two  of 
the  heirs,  alleged  that  the  money  mentioned  in  the  bond  was  doe  from  the 
intestate  for  money  received  out  of  a  fiirm  formerly  owned  by  L. ;  that  the 
plaintiff  was  one  of  the  heirs  of  L.,  and  as  such  entitled  to  an  equal  eighth 
part  of  said  $400,  "  there  being  eight  and  only  eight  heirs,  and  each  is  enti- 
tled to  one-eighth  of  said  sum ;"  that  several  of  said  heirs  had  been  paid  their 
respective  shares,  but  the  plaintiff  had  not  been  paid  any  part  of  her  sfaara. 
An  express  promise  to  pay  was  alleged.  The  defendant,  in  his  answv,  aet 
up  as  a  defence  the  non-joinder  of  the  other  seven  owners  of  the  ftrm,  as 
plaintiffs,  and,  on  the  trial,  moved  for  a  nonsuit,  on  that  ground.  Edd^  that 
although  the  bond  was,  in  form,  payable  to  the  obligees  jointly,  yet  as  the 
interest  was  several,  the  plaintiff  was  entitled  to  sue  alone. 

ffdd,  4m190,  that  although  the  promise  to  pay  the  plaintiff  her  proportion  might 
not  be  founded  on  a  new  consideration,  so  as  to  enable  her  to  sue  and  reooTer 
upon  it,  instead  of  the  bond,  yet  that  it  might  be  taken  into  oonsidetatioo 
in  determining  whether  the  plaintiff's  interest  was  jointly  with  the  other 
heirs,  or  separately  to  herselt 

Held, /Hrther,  that  the  defect  of  parties,  if  any,  could  not  be  taken  advantage 
of  by  answer,  but  must  be  set  up  by  demurrer;  the  averment  in  theoom- 
plaint  being  equivalent  to  aUegpng  that  the  persons  not  joined  as  pluntift 
were  living. 

Although  it  is  more  in  conformity  to  the  established  practice  to  require  the 
successful  party  to  move  for  coste,  yet  a  judgment  should  not  be  set  addc— 
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-when  it  appears  that  the  right  to  costs  was  clearly  established — ^merely  be- 
cause it  was  entered  up  by  such  party  without  having  obt^ed  an  order  al- 
lowing him  costs,  on  a  motion  made  for  that  purpose. 

APPEAL  from  a  judgment  in  favor  of  the  plaintiff 
against  the  defendant  as  administrator  of  the 
estate  of  Jonah  Nellis,  deceased,  and  from  an  order 
made  by  the  Special  Term  of  Monroe  county,  denying  a 
motion  to  set  aside  tjie  judgment  in  this  action,  because 
a  judgment  for  costs  had  been  entered  up  by  the  plain- 
tiff, without  having  obtained  an  order  allowing  her  costs, 
on  a  motion  made  for  that  purpose. 

The  action  is  on  a  bond  given  by  the  intestate  to  the 
heirs  of  John  J.  Lyke,  conditioned  for  the  payment  of 
$400,  on  the  death  of  their  mother,  "  to  them,  their  heirs 
or  their  agents,  or  whoever  they  or  either  of  them  may 
designate.''  The  bond  further  recited  that  Jacob  and 
John  Lyke,  sons  of  Mrs.  Lyke,  *'have  signed  off  and 
relinquished  all  claim,  and  are  hereby  and  thereby 
excluded  from  such  right  of  share  as  such  heirs,  in 
said  sum.'' 

The  complaint,  after  setting  out  the  bond,  and  the  re- 
lease of  two  of  the  heirs,  alleges  that  the  money  men- 
tioned in  the  bond  was  due  from  the  intestate  for  money 
received  out  of  a  farm  formerly  owned  by  John  J.  Lyke ; 
that  the  plaintiff  is  one  of  the  heirs  of  the  said  John  J. 
Lyke,  and  as  such  entitled  to  an  equal  eighth  part  of 
said  $400,  there  being  eight  and  only  eight  heirs,  and 
each  is  entitled  to  one-eighth  of  said  sum.  That  several 
of  said  heirs  have  been  paid  their  re8i)ective  shares,  but 
the  plaintiff  has  not  been  paid  any  part  of  her  share. 

It  is  also  alleged  that  the  defendant  had  repeatedly 
promised  to  pay  to  the  plaintiff  her  share,  and  that  the 
plaintiff  offered  to  refer  the  claim,  which  the  defendant 
declined  to  do,  but  promised  to  pay  it. 

The  defendant  denies  certain  allegations  of  the  com- 
plaint, and  admits  others;   and  sets  up  the  non-join- 
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der  of  the  other  seven  owners  of  the  &irm  as  a  further 
defence. 

On  the  trial  the  defendant  moved  for  a  nonsuit  be- 
cause of  the  non-joinder  of  the  other  obligees  in  the 
bond.  The  motion  was  overruled,  and  the  defendant's 
counsel  excepted. 

The  plaintiff  put  in  evidence  a  letter  from  the  defen- 
dant to  the  plaintiff,  in  which  he  said  he  would  not  be 
able  to  pay  the  amonnt  due  her  from  her  father's  estate 
until  about  the  1st  of  August,  1870,  as  collections  were 
very  slow,  and  the  business  he  was  engaged  in  com- 
manded a  very  large  amount  of  funds,  but  he  had  a 
matter  with  one  Hoadley  that  he  would  turn,  if  it  met 
her  approval.  The  court  ordered  judgment  for  the 
plaintiff  for  the  amount  due  the  plaintiff  with  costs. 

The  plaintiff' s  attorney  gave  notice  of  taxation  of  costs, 
and  they  were  taxed  and  included  in  the  judgment. 

The  defendant' s  attorney  then  moved  to  set  aside  the^ 
judgment  because  costs  had  not  been  applied  for  on  mo- 
tion. The  motion  was  denied,  with  $10  costs.  From 
the  judgment  and  order  the  defendant  appeals. 

By  the  Courts  Mullin,  P.  J.  The  bond  is  in  form 
payable  to  the  obligees  jointly,  but  the  interest  is 
several,  and  hence  one  may  sue  alone.  (1  Chittyon 
PI.  11.) 

The  promise  to  pay  the  plaintiff  her  proportion  may 
not  be  founded  on  a  new  consideration  so  as  to  enable 
her  to  sue  and  recover  upon  it  instead  of  the  bond,  yet  it 
may  be  taken  into  consideration  in  determining  whether 
the  plaintiff's  interest  is  jointly  with  the  other  heirs 
or  separately  to  herself.  Upon  the  case,  as  it  appears 
before  us,  I  think  the  plaintiff  was  entitled  to  sue  alone. 
( Van  Waft  v.  Price,  14  Abb.  4,  note.  Homer  v.  Wkit- 
man  15  Mass.  132.) 

If,  however,  we  are  wrong  in  this  view  of  the  case,  we 
are  of  opinion  that  the  defect  of  parties,  if  any,  could 
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not  be  taken  advantage  of  by  answer,  but  must  be  taken 
advantage  of  by  demnrrer. 

Section  144  of  the  Code  provides,  that  a  defect  of  par- 
ties may  be  taken  advantage  of  by  demurrer.  When 
the  defect  does  not  appear  on  the  face  of  the  complaint 
it  may  be  taken  advantage  of  by  answer.    {Id.  §  147.) 

The  complaint  alleges  that  there  were  eight  heirs  to 
whom,  by  the  bond,  the  money  was  payable.  The  lan- 
guage is,  ^^  there  being  heirs  and  eight  heirs  only,  each 
of  whom  is  entitled  &c."  The  complaint  speaks  in  the 
present  tense  and  refers  to  the  time  of  verifying  it.  It 
is  equivalent  to  an  allegation  that  these  seven  other  per- 
sons to  whom  this  bond  is  payable  are  not  joined  and 
they  are  living. 

It  was  said  in  Be  Puy  v.  8tT(mg  that  it  is  only  when 
evidence  is  necessary  to  make  the  defect  apparent,  that 
an  answer  setting  up  the  defect  of  parties  is  permit- 
ted. In  that  case  the  plaintiffs  alleged  in  their  com- 
plaint that  they  owned  portions  of  the  land  sought  to 
be  recovered  which  were  less  than  the  whole.  Whether 
they  gave  the  names  of  the  other  owners,  or  alleged  they 
were  living,  is  not  stated,  as  it  was  held  to  be  a  case  in 
which  the  defect  should  be  taken  advantage  of  by  de- 
murrer. All  that  it  is  said  that  the  complaint  contained 
is,  that  there  were  other  owners  of  interests  in  the  land 
besides  the  plaintiff.  Who  they  were,  and  whether 
they  were  living,  was  probably  stated,  as  it  was  held  that 
the  defect  could  be,  and  should  have  been,  taken  by 
demurrer. 

I  think  the  averment  in  the  complaint  is  equivalent  to 
alleging  that  the  persons  not  joined  as  plaintiffs  were 
living.    The  judgment  should  be  aflSLrmed. 

On  the  facts  alleged  and*  proved  on  the  trial,  the 
plaintiff  was  entitled  to  costs ;  and  although  it  would 
have  been  more  in  conformity  to  the  established  prac- 
tice to  have  required  the  plaintiff  to  move  for  costs,  yet 
the  judgment  should  not  be  set  aside  when  it  appears 
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that  ih!b  right  to  costs  was  clearly  established.  Had  the 
defendant's  counsel  stated,  in  his  affidavit  for  the  mo- \ 
tion  to  set  aside  the  Judgment,  any  fact  showing  that 
the  plaintiffs  right  to  costs  were  even  doubtful,  there 
would  have  been  some  excuse  for  making  the  motion. 
But  nothing  whatever  is  shown  on  the  subject,  except 
the  fitilure  to  conform  to  the  practice.  This  would  not 
justify  the  court  in  setting  it  aside,  nor  this  court  in  re- 
versing the  order  because  it  was  not  set  aside. 

The  order  and  judgment  are  affirmed,  with  costs  of 
the  appeal  to  be  paid  by  the  administrator  personally. 

[FouETB  DxPARTHXNT,  OxNERAL  Tkbh,  at  Baffiil<H  Jtuo  8,  187S.    MiJUn, 
Talcott  aad  E,  2>.  Smith,  Justices.] 


Gilbert  and  others  r>s.  Priest  and  others. 

An  action  by  assignee  in  banjkniptcy,  to  set  aside  a  eonyeyance  made  by  the 
bankrupt,  as  a  iraud  on  the  bankrupt  act,  is  an  action  to  enf<H«e  the  kw,  of 
which  a  State  court  has  no  jurisdiction. 

The  State  courts  have  concurrent  jurisdiction  with  those  of  the  United  States 
only  of  actions  arising  incidentally  from  acts  of  congress  passed  to  cany 
into  efiect  a  power  conferred  upon  it  by  the  oonstitation,  and  of  vUdi  Ite 
State  courts  had  jurisdiction  before  the  adoption  of  the  oonstitutioB;  tad 
such  an  action  is  one  of  that  class  of  cases. 

The  acts  for  which  the  State  courts  may  set  aside  conveyances  are  such  as  an 
mala  in  9e  ;  the  act  for  which  the  conveyance  of  a  bankrupt  is  sought  to  be 
set  aside  as  being  in  fraud  of  the  bankrupt  act,  is  not  of  that  class,  bnt  Sv 
prohibited  by  a  law  whidi  the  State  courts  have  no  power  to  enforce. 

If  a  conveyance,  made  by  a  bankrupt,  is  fraudulent  against  cr^dUon,  this  oooii 
has  jurisdiction  to  adjudge  it  void.  Chancery  had  jurisdiction  over  that 
class  of  frauds  before  the  adoption  of  the  constitution  of  the  United  States; 
and  therefore  the  jurisdiction  is  concurrent  with  that  of  the  federal  cooits. 

THE  plaintiffs'  are  the  assignees  in  bankruptcy  of 
Melancthon  Inman,  a  bankrupt.     This  action  is 
brought  to  set  aside  a  deed  from  said  Inman  and  wife 
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to  Hiram  Priest,  as  being  in  fraud  ol  the  bankrupt 
law.  The  deed  was  dated  January  18,  1871.  The  con- 
sideration expressed  in  it  is  $6,680. 

Inman  was  declared  a  bankrupt  on  the  28th  of  Febru- 
ary, 1871,  and  the  plaintiffs  were  appointed  assignees 
on  the  31st  of  March,  of  the  same  year.  The  register 
assigned  to  the  plaintiffs  on  the  3d  of  April  following. 
Inman  was  shown  to  be  insolvent  when  the  proceedings 
in  bankruptcy  were  commenced. 

The  court  ordered  judgment  setting  aside  the  deed,  and 
from  that  judgment  the  defendants  appealed. 

By  the  Courts  Mullin,  P.  J.  The  ground  mainly  re- 
lied on  to  defeat  the  plaintiffs'  recovery  and  to  reverse 
the  judgment  is,  that  the  court  had  not  jurisdiction  to 
hear  and  determine  said  action ;  that  it  could  be  prose- 
cuted only  in  the  courts  of  the  United  States. 

The  question  is  an  exceedingly  interesting  and  impor- 
tant  one,  as  are  all  questions  involving  the  relations  of 
the  States  and  the  federal  government 

While  on  the  one  hand  tioie  courts  of  the  States  should 
not  refuse  to  entertain  jurisdiction  of  cases  which  right- 
fully belong  to  them,  so  on  the  other  hand,  they  should 
scrupulously  avoid  assuming  jurisdiction  of  cases  prop- 
erly within  the  cognizance  of  the  courts  of  the  United 
States. 

When  once  the  State  courts  refuse  to  entertain  causes 
for  want  of  jurisdiction,  and  the  federal  courts  assume 
it  in  such  cases,  it  will  be  difficult  if  not  impossible  to 
recall  it,  however  erroneous  the  surrender  of  jurisdic- 
tion may  have  been ;  and  in  process  of  time  the  national 
courts  would  absorb  the  largest  share  of  the  cases  now 
concededly  belonging  to  the  courts  of  the  States 

Congress  is  every  year  extending  the  laws  of  the 
United  States  to  new  subjects,  affecting  not  only  the  po- 
litical but  the  social  relations  of  the  citizens,  and  thus 
new  sources  of  litigation  are  opened  up,  and  new  causes 
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of  action  created.  And  if  the  federal  courts  are  clothed 
with  exclusive  jurisdiction  in  all  these  cases,  there  will 
be  but  little  left,  after  awhile,  for  the  State  courts  to  do. 

By  section  1  of  article  3  of  the  constitution  of  the 
United  States  it  is  declared  that  the  judicial  power  of  the 
United  States  shall  be  vested  in  one  supreme  court  and 
in  such  inferior  courts  as  the  congress  may  from  time  to 
time  ordain  and  establish. 

No  part  of  this  judicial  power  is  or  can  be  vested  in 
the  State  courts.    (2  Story*  s  Com.  an  the  Const  §  1693.) 

The  second  section  of  the  same  article  provides  tiiat 
the  judicial  power  shall  extend  to  all  cases  in  law  or 
equity  arising  under  the  constitution,  the  laws  of  the 
United  States  and  treaties  made,  or  which  shall  be  made 
under  their  authority ;  to  all  cases  affecting  ambassa- 
dors, other  public  ministers  and  consuls ;  to  all  cases  of 
admiralty  and  maritime  jurisdiction ;  to  controversies 
to  which  the  United  States  shall  be  a  party  ;  to  contro- 
versies between  two  or  more  States,  between  a  State  and 
jcitizens  of  another  State,  between  citizens  of  different 
States,  between  citizens  of  the  same  State  claiming  lands 
under  grants  of  different  States,  and  between  a  State  or 
the  citizens  thereof  and  foreign  States,  citizens  or  subjects. 

In  Martin  v.  Hunter y  (1  Wheat.  304,  333,)  it  is  said  that 
the  foregoing  enumeration  of  subjects  to  which  the  judi- 
cial power  extends  embraces  two  classes,  over  one  of 
which  the  jurisdiction  of  the  federal  courts  is  exclusive, 
and  over  others  it  is  or  may  be  original  or  appellate,  and 
in  some  concurrent  with  the  State  courts,  at  the  election  of 
congress.  ^'  The  first  class  includes  cases  arising  under 
the  constitution,  laws  and  treaties  of  the  United  States, 
cases  affecting  ambassadors,  other  public  ministers  and 
consuls,  and  cases  of  admiralty  and  maritime  juris- 
diction." 

The  second  class  embraces  all  the  remaining  cases  in- 
cluded in  the  above  enumeration. 

In  some  of  the  cases  in  the  second  class,  the  State 


BUFFALO— JUNE,  1878.  447 


Gilbert  v.  Priest 


courts  entertain  jaiisdiction  of  actions  notwithstanding 
the  judicial  power  of  the  general  government  extends  to 
them.  The  United  States  and  the  several  States  may 
sue,  but  cannot  be  sued  in  the  courts  of  the  States ;  and 
it  has  been  held  that  foreign  ministers  may  also  main- 
tain actions  in  the  State  courts. 

In  the  case  of  Martin  y.  Hunter^  {supra^)  the  court  as- 
sign as  a  reason  for  holding  that  the  jurisdiction  of  the 
federal  courts  in  the  first  class  of  cases  above  mentioned 
is  exclusive,  that  in  cases  arising  under  the  constitution, 
laws  and  treaties  of  the  United  States,  the  State  courts 
could  not  ordinarily  possess  a  direct  jurisdiction.  The 
jurisdiction  over  such  cases  could  not  exist  in  the  State 
courts  previous  to  the  adoption  of  the  constitution. 
And  it  could  not  afterward  be  directly  conferred  on 
them ;  for  the  constitution  expressly  requires  the  judi- 
cial power  to  be  vested  in  courts  ordained  and  estab- 
lished by  the  United  States.  This  class  of  cases  would 
embrace  civil  as  well  as  criminal  jurisdiction,  and  affect 
not  only  our  internal  policy,  but  our  foreign  relations. 
It  would,  therefore,  be  perilous  to  restrain  it  in  any 
manner  whatsoever,  inasmuch  as  it  might  hazard  the 
national  safety.  The  same  may  be  said  as  to  cases 
affecting  ambassadors,  other  public  ministers  and  con- 
suls, who  are  emphatically  placed  under  the  guardian- 
ship of  the  law  of  nations.  And  as  to  cases  of  admiralty 
and  maritime  jurisdiction,  the  admiralty  jurisdiction 
embraces  all  questions  of  prize  and  salvage,  in  the  cor- 
rect adjudication  of  which  foreign  nations  are  deeply 
interested.  It  embraces,  also,  maritime  torts,  contracts 
and  offences  in  which  the  principles  of  the  law  and  comity 
of  nations  often  form  an  essential  inquiry.  All  these 
cases  enter  into  the  national  policy,  affect  the  national 
rights,  and  may  compromit  the  national  sovereignty. 
Again,  it  is  said,  ^4t  is  manifest  that  the  judicial  power 
of  the  United  States  is  in  some  cases  exclusive  of  all 
State  authority,  and  in  all  others  may  be  made  so,  at 


448     CASES  m  the  supreme  court. 

Gilbert  v.  Priest 

the  election  of  congress."  No  i)art  of  the  criminal  joris- 
diction  of  the  United  States  can,  consistently  with  the 
constitution,  be  delegated  to  the  State  tribimals.  The 
admiralty  and  maritime  jurisdiction  is  of  the  same  ex- 
clusive cognizance.  The  State  courts  will  not  entertain 
jurisdiction  for  the  recovery  of  penalties  imposed  by  the 
laws  of  the  United  States.  The  jurisdiction  in  such 
cases  is  exclusive  in  the  federal  courts. 

There  are  numerous  cases  arising  under  the  constitu- 
tion and  laws  of  the  United  States  not  contained  in  eith^ 
of  the  classes  above  given,  in  which  the  State  courts  have 
not  jurisdiction,  and  in  which  it  is  exclusively  in  the 
federal  courts.  Such  are  actions  to  restrain  the  courts 
or  officers  of  the  United  States  from  the  performance  of 
their  duties  imposed  upon  them  by  law,  or  to  compel 
them  to  perform  their  duties  in  conformity  with  the 
commands  of  the  State  courts.  In  these  and  other  cases 
that  might  be  mentioned,  jurisdiction  is  withheld  from 
the  courts  of  the  States  because  the  federal  government 
could  not  discharge  the  important  duties  imposed  upon 
it  by  the  constitution,  if  the  courts  of  the  several  States 
had  the  power  to  control  the  action  of  its  officers  at  thdr 
pleasure. 

Judicial  power  within  the  meaning  of  the  constitu- 
tion may  be  defined  to  be  that  power  by  which  judidal 
tribunals  construe  the  constitution,  the  laws  enacted  by 
the  congress,  and  the  treaties  made  with  foreign  powers 
or  with  the  Indian  tribes,  and  determines  the  rights  of  par- 
ties in  conformity  with  such  construction. 

When  a  law  is  enacted  by  congress  to  carry  into  eflEect 
any  of  the  powers  conferred  upon  it  by  the  constitutioii, 
the  construction  and  enforcement  by  judicial  action  be- 
longs exclusively  to  the  courts  of  the  United  States. 

Incidentally,  the  courts  of  the  States  may  construe 
the  laws  of  the  United  States,  and  determine  the  rights 
of  parties  in  conformity  with  such  construction,  but  they 
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possess  such  power  only  in  cases  arising  incidentally^ 
under  the  legislation  of  congress. 

When  congress  passes  a  copy  or  patent  right  law,  the 
federal  courts  only  can  determine  the  rights  of  authors 
and  inventors,  and  the  validity  of  the  right  the  author 
has  to  his  book  in  the  one  case,  and  of  the  inventor  to 
his  invention  in  the  other,  but  the  State  courts  may  en- 
force contracts  and  rights  of  property  arising  from  and 
growing  out  of  such  laws,  and  in  so  doing  may  construe 
the  laws  under  which  the  rights  of  action  arise. 

The  bankrupt  law  provides  for  declaring  certain  per- 
sons bankrupt,  and  for  discharging  them,  upon  certain 
conditions,  from  their  debts,  and  confers  upon  assignees 
appointed  under  it  the  right  to  maintain  actions  upon 
contracts  made  by  the  bankrupt ;  and  to  recover  prop- 
erty to  which  he  was  entitled,  and  vests  in  them  the  title 
to  all  the  property  of  the  banklrupt  not  specifically  ex- 
empted by  law,  and  it  declares  void  all  conveyances  or 
transfers  of  property  made  by  the  bankrupt  in  fraud  of 
its  provisions.  Now  the  State  courts  have  no  authority 
to  entertain  proceedings  to  declare  a  debtor  a  bankrupt, 
nor  to  discharge  him  from  his  debts,  nor  to  inquire  into 
the  r^ularity  or  validity  of  a  discharge  granted  by  a 
court  of  the  United  States  authorized  by  law  to  enter- 
tain such  proceedings ;  and  it  is  equally  certain  that  the 
State  courts  have  no  control  over  the  officers  appointed 
to  cany  into  effect  the  bankrupt  law,  nor  over  the  prop- 
erty of  the  bankrupt,  before  nor  after  the  appointment 
of  the  assignee.  How  then  can  the  State  courts  entertain 
jurisdiction  of  an  action  brought  by  an  assignee  to  set 
aside  a  conveyance  made  in  fraud  of  the  bankrupt  law  i 
Because  it  is  said  they  have  jurisdiction  of  such  an  action 
concurrently  with  the  courts  of  the  United  States. 

Let  us  now  inquire  in  what  cases  the  courts  of  the  two 
governments  have  jurisdiction  of  the  same  causes  of 
action. 

The  Supreme  Court  of  the  United  States,  in  Martin  v. 
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Hunter,  (supra,)  say:  "It  can  only  be  in  those  cases 
where,  previous  to  the  constitution,  State  tribunals  pos- 
sessed jurisdiction  independent  of  national  authoritj 
that  they  can  now  constitutionally  exercise  a  concTurent 
jurisdiction." 

In  the  Federalist,  No.  82,  written  by  Alexander  Ham- 
ilton, there  is  a  very  able  discussion  of  the  question  of 
concurrent  jurisdiction.  He  says:  "This  doctrine  of 
concurrent  jurisdiction  is  only  clearly  applicable  to  those 
descriptions  of  causes  of  which  the  State  courts  had  pre- 
vious cognizance."  The  writer  proceeds  to  say:  "It is 
not  equally  evident  in  relation  to  cases  which  may  grow 
out  of  and  be  peculiar  to  the  constitution  to  be  estab- 
lished ;  for,  not  to  allow  the  State  courts  a  right  of  juris- 
diction in  such  cases  can  hardly  be  considered  as  the 
abridgement  of  a  pre-existing,  authority,  *  *  *  and 
I  am  even  of  opinion  that  in  every  case  in  which  they 
are  not  expressly  excluded  by  the  future  acts  of  the 
national  legislature,  they  will  of  course  take  cognizance 
of  the  causes  to  which  these  acts  may  give  birth." 

By  this  I  understand  the  learned  writer  to  mean  that 
the  State  courts,  unless  excluded  by  congress,  will  have 
jurisdiction  of  all  cases  arising  under  acts  of  congress, 
of  which  they  had  jurisdiction  at  the  time  of  the  adop- 
tion of  the  constitution.  (2  Story^s  Com.  on  the  Canst. 
§  1754.) 

It  comes  to  this,  then ;  had  the  courts  of  this  State 
jurisdiction  before  the  adoption  of  the  constitution  to 
declare  void  a  conveyance  made  in  fraud  of  an  act  of 
congress  ?  Such  a  power  could  not  exist,  as  there  was 
no  such  body  as  a  congress  capable  of  passing  a  law. 
But  those  who  hold  that  the  State  courts  have  jurisdic- 
tion to  declare  void  a  conveyance  in  fraud  of  the  bank- 
rupt law,  do  not  claim  that  such  a  power  existed  at  the 
adoption  of  the  constitution ;  but  the  claim  is  that  they 
had  jurisdiction  to  declare  void  fraudulent  conveyances ; 
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and  it  is  immaterial  whether  the  fraud  is  upon  the  bank- 
rupt law  or  upon  the  creditors  of  the  bankrupt. 

There  is  no  doubt  but  the  State  courts  had  jurisdic- 
tion to  set  aside  and  declare  void  fraudulent  convey- 
ances. The  fraud,  however,  of  which  the  State  courts 
had  jurisdiction  when  the  constitution  was  adopted  was 
perfectly  well  understood,  and  is  defined  by  Story ^  in 
his  CoTrmierdaries  on  Equity,  §  187,  as  including  "all 
acts,  omissions  and  concealments  which  involve  a  breach 
of  legal  duty,  trust  or  confidence  justly  reposed,  and  are 
injurious  to  another,  or  by  which  an  undue  and  uncon- 
scientious advantage  is  taken  of  another." 

The  bankrupt  law  overlooks  altogether  fraud,  as  thus 
defined,  and  declares  a  preference  given  by  the  debtor 
to  one  creditor  over  another,  an  act  of  fraud  which  ren- 
ders void  the  deed  or  conveyance  that  gives  the  prefer- 
ence. This  preference  is  not  only  not  fraudulent  by  the 
common  law,  but  is  entirely  innocent,  and  in  some  cases 
commendable. 

An  act  of  congress  is  the  supreme  law,  and  the  State 
laws  must  yield  to  it  whenever  they  conflict ;  but  when 
the  question  is,,  whether  the  courts  of  the  State  have  con- 
current jurisdiction  with  the  federal  courts,  the  State 
courts  have  not  got  it  unless  the  case  is  one  in  which  they 
would  have  had  it,  had  the  act  of  congress  never  been 
passed.  I  do  not  mean  to  say  that  causes  of  action  may 
not  be  created  by  act  of  congress,  but  if  they  are  thus 
created,  they  must  be  of  such  as  the  State  courts  could 
entertain  jurisdiction  of  at  the  adoption  of  the  consti- 
tution. 

Merely  declaring  an  act  fraudulent  is  not  enough ;  it 
must  be  such  as  the  courts  of  the  State  recognized  as 
fraudulent  before  the  passage  of  the  act.  Should  con- 
gress declare  that  selling  property  on  credit,  or  for  one 
or  two  per  cent  less  than  cost,  by  a  debtor,  was  fraud- 
ulent so  as  to  subject  him  to  be  proceeded  against  as  a 
bankrupt,  and  his  conveyances  to  be  declared  void, 
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would  any  lawyer  claim  that  the  State  courts  had  juris- 
diction of  actions  to  avoid  such  conveyances  ? 

Had  the  bankrupt  law  declared  a  conveyance  iraud- 
ulent  and  void,  made  by  the  bankrupt  with  intent  to 
defraud  his  creditors,  there  would  be  no  doubt  as  to  the 
jurisdiction  of  the  State  courts ;  but  that  is  not  done; 
an  entirely  new  species  of  fraud  is  created,  wholly  un- 
known to  the  common  law,  and  possessing  no  element 
of  the  species  of  fraud  known  to  the  law  before  the  pas- 
sage of  the  bankrupt  law. 

It  is  alleged  in  the  complaint  in  this  case  that  the  con- 
veyance by  the  bankrupt  to  the  defendant  Priest  was 
without  consideration,  and  was  not  taken  in  the  ordinaiy 
course  of  business,  but  the  conveyance  was  set  aside, 
not  as  made  in  fraud  of  creditors,  but  in  fraud  of  the 
banlu^upt  law,  so  that  the  question  is  not  before  us 
whether  it  was  fraudulent  as  to  creditors. 

Had  it  been  found  to  be  fraudulent  as  against  creditors, 
I  do  not  doubt  but  this  court  would  have  jurisdiction  to 
adjudge  the  conveyance  void.  Chancery  had  jurisdic- 
tion over  that  class  of  frauds  before  the  adoption  of  the 
constitution  of  the  United  States,  and  therefore  the 
jurisdiction  is  concurrent  with  that  of  the  federal  courts. 

If  an  act  done  in  fraud  of  a  law  is  such  a  fraud  as 
authorizes  the  courts  of  this  state  to  entertain  jurisdic- 
tion of  actions  brought  to  annul  them,  it  must  extend  to 
the  laws  of  the  State,  as  the  State  courts  do  not,  in  such 
case,  derive  any  authority  from  the  acts  of  congress,  but 
proceed  upon  their  common  law  powers. 

The  respondent's  counsel  refers  us  to  the  following 
cases  decided  in  this  State,  in  which  actions  by  the  as- 
signees of  bankrapts  liave  been  sustained,  {Ogden  t. 
JdcJcson^  1  John,  370 ;  McMeTiomy  v.  Ferrers^  3  id.  71 ; 
Phoenix  v.  Dey^  6  id.  412;  Freeman  v.  Deming,  3 
8an^.  Ch,  327 ;  Winslow  v.  dark,  2  Lans.  377 ;  Sam^ 
V.  Same^  47  N.  T.  261 ;)  and  several  other  cases  said  to 
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have  been  decided,  but  they  are  not  handed  np,  nor  are 
they  accessible  to  us. 

In  Ogden  v.  Jackson^  the  action  was  trover,  by  the 
assignee  in  bankruptcy,  to  recover  the  property  of  the 
bankrupt,  and  the  case  was  one  of  concurrent  jurisdic- 
tion, within  all  the  authorities. 

McMenomy  v.  Ferrers  was  assumpsit,  by  assignees 
in  bankruptcy,  for  money  received  belonging  to  the 
bankrupt.  There  could  be  no  question  as  to  the  juris- 
diction of  the  State  court,  in  that  case. 

In  Phcmix  v.  Dey^  the  bill  was  filed  by  this  Dey  and 
other  assignees  in  bankruptcy,  for  discovery  and  relief 
against  conveyances  by  the  debtor,  alleged  to  have  been 
made  in  contemplation  of  bankruptcy.  The  chancellor 
held  the  conveyances  fraudulent  and  void  as  against  the 
assignees,  and  directed  a  conveyance  aa4  payment  to 
them.  The  decree  was  reversed  in  the  court  of  errors. 
The  question  of  jurisdiction  was  not  raised. 

The  bankrupt  law  of  1800,  under  which  the  preceding 
cases  arose,  differed  in  one  essential  particular  from  the 
act  now  in  force,  in  this,  that  conveyances  or  transfers 
of  property  by  the  bankrupt  were  not  declared  void  un- 
less they  were  made  with  a  fraudulent  intent.  (§  17.) 
Of  actions  brought  to  set  aside  conveyances  for  fraud  in 
fact  the  courts  of  the  State  had  jurisdiction. 

In  Freeman  v.  Denting^  (3  Sandf.  Ch,  327,)  the  bill 
was  filed  by  one  of  several  purchasers  of  a  steamboat, 
against  his  co-owners  and  others  for  an  account  of  the 
joint  adventure.  The  principal  owner  having  become 
insolvent  made  an  assignment  for  the  benefit  of  credi- 
tors, giviiig  preferences,  and  he  had  been  declared  a 
bankrupt,  and  his  assignees  were  made  parties.  They 
insisted,  by  way  of  defence,  that  the  sale  by  the  bank- 
rupt was  in  fraud  of  the  bankrupt  act  of  1841,  and  void. 
The  court  so  held,  and  no  objection  was  made  by  the 
parties  to  the  suit  to  the  title  of  the  voluntary  assignee. 
The  suit  was  allowed  to  proceed  for  the  benefit  of  the 
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assignee  in  bankruptcy,  he  being  required  to  elect 
whether  he  would  prosecute  the  suit  or  abandon  his 
claim.  The  question  of  jurisdiction  was  not  raised. 
This  case  is  an  authority  for  holding  that  the  court  has 
jurisdiction  of  an  action  to  set  aside  a  convejrance  made 
in  fraud  of  the  bankrupt  law,  although  the  conveyance 
was  not  fraudulent  in  fact. 

The  question  now  before  us  could  not  arise  in  the  case 
of  Winslow  V.  Clark,  according  to  the  views  of  the 
Court  of  Appeals.  The  only  remedy  in  that  case  was 
an  action  to  redeem  the  mortgage,  and  that  action  could 
be  maintained  in  favor  of  the  assignee  in  bankruptcy  in 
the  courts  of  this  State. 

In  Ward  v.  Jenkins,  (10  Mete.  583,)  it  was  held  that 
an  assignee  in  bankruptcy,  under  the  act  of  1841,  could 
maintain  an  action  of  covenant  for  the  breach  of  a  cove- 
nant made  with  the  bankrupt.  The  correctness  of  the 
ruling  cannot  be  doubted. 

It  was  held  in  Stevens  v.  Mechanics^  Savings  Bank, 
(101  Mass.  Rep,,)  that  an  assignee  in  bankruptcy  may  re- 
cover in  a  State  court,  in  his  own  name,  money  deposited 
by  the  bankrupt  and  p^jid  to  him  by  the  savings  bank 
in  violation  of  the  assignee' s  rights,  although  paid  with- 
out notice  of  the  proceedings  in  bankruptcy. 

In  Boone  v.  Hall,  (3  Am,  H.  288,)  the  action  was  by 
an  assignee  in  bankruptcy,  to  set  aside  a  conveyance  by 
the  bankrupt  of  property  ^^charged^^  (as  the  judge  in 
his  opinion  expresses  it)  "  fo  have  been  fravdtdenUy 
transferred  hy  the  bankrupt  to  his  co-dqfendants  to  de- 
feat the  claim  of  his  creditors. ' '  If  the  word  *  'fravdu- 
lerUly^^  is  to  be  understood  in  its  ordinary  legal  sense, 
the  concurrent  jurisdiction  of  the  State  court  in  that  case 
cannot  be  doubted. 

Whether  this  question  was  decided  in  Roger  v.  Ya^ 
Buzen,  referred  to  in  3  Alb,  Law  Jour.  290,  it  is  im- 
possible to  say,  as  the  point  said  to  be  decided  is  so 
loosely  stated. 
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We  have  not  the  means  of  knowing  whether  the  qnes- 
tion  was  considered  by  the  Superior  Court  of  Buffalo 
in  Holbrook  v.  Tlie  Third  National  Bank  of  Buffalo. 

If  the  premises  laid  down  by  Hardik,  J.,  in  Oilbert 
V.  Cravford  are  correct,  the  conclusion  at  which  he  ar- 
rived in  that  case  is  also  correct.  But  I  think  the 
learned  judge  is  mistaken  in  supposing  that  the  State 
courts  have  concurrent  jurisdiction  in  this  class  of  cases 
with  the  courts  of  the  United  States  because  congress 
has  not  prohibited  them  from  exercising  it.  If  the  propo- 
sition was  sound,  the  State  courts  would  have  jurisdic- 
tion, in  actions  for  penalties  given  by  acts,  of  congress,  to 
enjoin  the  courts  and  the  officers  of  the  several  depart- 
ments of  the  United  States  government,  and  numerous 
other  cases  in  which  it  has  been  held  they  have  not 
jurisdiction,  the  power  to  entertain  jurisdiction  not 
having  been  expressly  taken  from  the  State  courts  in 
such  cases. 

It  seems  to  me  that  Judge  Doolittle  fell  into  the 
same  error  in  this  case.  He  has  overlooked  the  distinc- 
tion between  actions  that  result  incidentally  from  acts 
of  congress,  and  those  which  are  brought  upon  the  act 
itself  and  to  enforce  it.  In  the  former  class  of  cases  the 
jurisdiction  of  the  State  courts  is  concurrent ;  in  the  latter 
it  is  exclusive  in  the  federal  courts. 

There  are  cases  in  which  it  is  held  that  in  actions  aris- 
ing out  of  the  legislation  of  congress  as  to  patents,  the 
State  courts  have  exclusive  jurisdiction  and  the  federal 
courts  have  none,  as  in  actions  to  compel  the  specific  per- 
formance of  a  contract  for  the  sale  or  use  of  a  patent. 
{Brooks  V.  StaUey^  3  McLean^  523.  ^urr  v.  Gregory^ 
3  Paine^  426.)  If  these  cases  are  to  be  taken  to  be  au- 
thority, it  would  seem  to  follow,  that  in  most  if  not  all 
the  cases  in  which  it  has  been  supposed  the  courts  of 
the  two  governments  had  concurrent  jurisdiction,  the 
federal  courts  have  none  whatever.  It  would  be  diffi- 
cult to  find  a  reason  for  holding  the  jurisdiction  exclu- 
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sive  in  the  State  court  in  an  action  to  compel  •  specific 
performance  of  a  contract  for  the  sale  or  use  of  a  patent, 
that  would  not  apply  to  actions  of  trover,  by  receivers, 
to  recover  for  the  iUegal  conversion  of  the  bankrupt' s 
property,  or  assumpsit  upon  contracts  made  with  him. 

My  conclusions  then  are : 

First.  An  action  by  an  assignee  in  bankruptcy  to  set 
aside  a  conveyance  as  a  fraud  on  the  bankrupt  law  is 
an  action  to  enforce  the  law,  of  which  a  State  court  has 
no  jurisdiction. 

Second.  The  State  courts  have  concurrent  jurisdiction 
with  those  of  the  United  States  only  of  actions  arising 
incidentally  from  acts  of  congress  passed  to  carry  into 
effect  a  power  conferred  upon  it  by  the  constitution,  and 
of  which  the  State  courts  had  jurisdiction  before  the 
adoption  of  the  constitution ;  and  this  is  not  one  of  that 
class  of  cases. 

Third.  The  acts  for  which  the  State  courts  may  set 
aside  conveyances  are  such  as  are  mala  in  se;  the  act 
for  which  the  conveyance  in  this  case  is  sought  to  be  set 
aside  is  Qot  of  that  class,  but  is  prohibited  by  a  law  which 
the  State  courts  have  no  power  to  enforce.  >^ 

The  Supreme  Court  of  Michigan,  in  a  learned  and  able 
opinion,  has  arrived  at  the  same  conclusion  to  which  we 
have  come,  and  for  reasons  which  must  commend  them- 
selves to  both  the  bench  and  the  bar. 

The  judgment  is  reversed,  and  judgment  ordered  dis- 
missing the  plaintiff's  complaint. 

[Fourth  Dbpartmkkt,  Gknkral  Term,  at  Buffalo,  Jane  3,  1878.     Mvllin, 
TaleoU  and  JSl  2).  Smith,  Justices.] 
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Bank  op  Rochester. 

A  complaint,  in  the  first  count,  all^^  that  on,  Ac,  the  defendant,  for  yalue 
receiyed  assigned  to  the  plaintiff  a  certain  judgment;  that  subsequently  on, 
d^c,  the  defendant  discharged  said  judgment  of  record;  that  some  of  the 
defendants  therein  were  owners  of  certain  personal  property,  which,  but  for 
such  discharge  would  hare  been  liable  to  execution  and  sale ;  that  such  de- 
fendants are  now  insolvent ;  and  that  the  plaintiff  was  ii\jured  by  such  dis- 
charge. The  second  count  in  the  complaint  was  an  ordinary  count  for 
money  had  and  received. 

Hddf  on  demurrer ;  1.  That  if  the  pleader  was  right  in  supjJosing  that  the  law 
implied  a  promise  by  the  defendant  not  to  satisfy  the  judgment  after  it  was 
assigned  to  the  plaintiff,  he  was  bound  to  allege  that  the  defendant  undertook 
and  promised  not  to  satisfy  it,  in  order  to  make  it  a  count  on  contract. 

2.  That  for  the  want  of  such  an  averment,  there  was  a  misjoinder  of  causes  of 
action ;  tiie  one  being  for  a  tort,  and  the  other  on  contract. 

When  case  and  assumpsit  were,  at  common  law,  concurrent  remedies,  the  form 
of  action  that  the  pleader  selected  was  determined  by  the  insertion  in,  or 
omission  from,  the  declaration,  of  the  allegation  that  the  defendant  under- 
took and  promised.  This  right  of  selecting  remedies,  and  whether  the  action 
is  in  tort  or  assumpsit,  must,  since  the  Code,  be  determined  by  the  same 
criterion. 

APPEAL  from  an  order  made  at  Special  Term  over- 
ruling a  demurrer  to  the  complaint. 

The  complaint,  in  the  first  count,  alleged  that  on  the 
11th  day  of  December,  1861,  the  defendant,  for  value 
received,  assigned  to  the  plaintiff  a  certain  judgment. 
That  the  defendant,  on  the  11th  day  of  April,  1865,  dis- 
charged said  judgment  of  record ;  and  that  some  of  the 
defendants  in  said  judgment  were  the  owners  of  certain 
personal  property,  which,  but  for  the  said  discharge  of 
such  judgment,  would  have  been  liable  to  execution  and 
sale.  And  that  such  defendants  in  said  judgment  are 
now  insolvent;  and  that  the  plaintiff  was  injured  by 
said  discharge,  &c. 

The  second  count  in  the  complaint  was  an  ordinary 
count  for  money  had  and  received. 

The  defendant  demurred  to  the  complaint,  on  the 
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ground  that  two  causes  of  action  were  improperly  jomed, 
viz.,  one  for  a  tort,  and  one  on  contract 

By  the  Courts  Mullin,  P.  J.  Before  the  introduction 
of  the  system  of  pleading  prescribed  by  the  Code,  the 
actions  of  assumpsit  and  on  the  case  were  concurrent 
remedies  for  many  injuries  resulting  from  nonfeasance, 
misfeasance  and  malfeasance  to  personal  property. 
(1  Chit  PI,  153.)  When  assumpsit  was  adopted,  the 
pleader  was  bound  to  allege  that  the  defendant  under- 
took and  promised  to  do  or  not  to  do  the-  particular  act 
which  was  the  cause  of  the  injury  sustained  by  tie 
plaintiflf,  or  that  he  undertook  to  do  it  in  a  skillful  and 
proper  manner,  nevertheless  the  said  defendant  not  re- 
garding his  said  promise  and  undertaking,  but  contriv- 
ing and  intending  to  injure  the  plaintiff,  &c.,  did  or 
omitted  to  do  the  act,  the  doing  or  omission  to  do  which, 
caused  the  injury.  (1  Chit  PL  125,  136.)  The  count 
in  case  is  substantially  the  same  as  that  in  assumpsit, 
except  that  the  allegation  that  the  defendant  promised 
and  undertook  to  do,  or  not  do,  the  particular  act  com- 
plained of  is  omitted.     {See  1  Chit  PL  320,  .&c.) 

If  the  pleader  is  right  in  supposing  that  the  law  im- 
plied a  promise  by  the  bank  not  to  satisfy  the  judgment 
after  it  was  assigned  to  the  plaintiff,  he  was  bound  to 
allege  that  the  bank  undertook  and  promised  not  to 
satisfy  &c.,  in  order  to  make  it  a  count  on  contract 
The  case  of  Kortright  v.  The  Buffalo  Commercial  Banky 
(20  Wend.  94,)  was  in  assumpsit,  to  recover  for  a  breach 
of  the  pronaise  the  law  implied  against  the  bank  with  its 
stockholders,  that  it  would  permit  a  transfer  of  its  stock 
on  its  books  in  case  of  sale  thereof.  This  was  a  duty 
imposed  by  the  charter  of  the  bank  ;  and  when  a  duty 
is  imposed  by  law  on  a  corporation,  a  promise  to  per- 
form it  is  implied.  A  promise  was  doubtless  alleged  in 
the  declaration,  in  that  case,  thus  making  it  a  count  in 
assumpsit.     The "  codifiers,  \vhile  professing  to  abolish 
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the  distinction  between  forms  of  actions,  found  it  im- 
possible, or  impracticable,  in  many  cases,  to  effect  their 
object;  and  this  case  illustrates  Hie  failure  in  at  least 
one  class  of  cases.  When  case  and  assumpsit  were  at 
common  law  concurrent  remedies,  the  form  of  action 
that  the  pleader  selected  was  determined,  as  I  have 
shown,  by  the  insertion  in,  or  omission  from,  the  decla- 
ration, of  the  allegation  that  the  defendant  undertook 
and  promised.  This  right  of  selecting  remedies,  and 
whether  the  action  is  in  tort  or  assumpsit,  must  be  deter- 
mined by  the  same  criterion.  If  this  is  not  so,  then  the 
right  of  election  is  taken  away.  If  taken  away,  which 
of  the  two  is  left?  An  action  on  contract  cannot  be 
joined  with  one  in  tort.  How  are  we  to  determine  whether 
the  action  is  one  on  contract,  or  in  tort,  unless  the 
pleiader  by  averment  alleges  the  making  of  the  contract, 
and  demands  damages  for  a  breach  in  the  one  case,  or, 
by  the  omission  of  such  an  averment,  makes  it  an  action 
in  tort  ?  I  know  of  no  more  certain  or  convenient  cri- 
terion by  which  to  determine  the  class  to  which  a  cause 
of  action  belongs  than  by  the  one  suggested.  If  some 
such  rule  is  not  established,  the  question  of  misjoinder 
will  arise  in  every  case  in  which,  at  common  law,  as- 
sumpsit and  case  were  concurrent  remedies. 

The  order  of  the  Special  Term  is  reversed,  and  an 
order  granted  sustaining  the  demurrer,  with  leave  to 
the  plaintiff  to  amend  in  twenty  days,  on  payment  of 
the  costs  of  the  demurrer  and  of  the  appeal. 

[Fou&TH  Department,  General  Term,  at  Buffalo,  June  8,  1878.    MttUin, 
TalcoU  and  E,  D.  Smith,  Justices.] 
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George  W.  Tifft,  in  behalf  of  himself  and  others,  w. 
The  City  of  Buffalo,  The  Mayor  a^t)  Common 
Council  of  the  City  of  Buffalo,  and  The  Uinox 
Hotel  Company. 

A  tax-payer,  at  large,  of  a  municipality,  having  no  private  interest  in  the 
question,  more  than  other  tax-payers,  cannot  maintain  an  action  in  equity, 
as  against  the  public  authorities,  to  set  adde  or  prevent  acta  claimed  to  be 
illegal. 

In  an  action  brought  by  the  plaintiff  in  behalf  of  himself  and  other  tax-psyen 
of  a  city,  to  restrain  the  common  council  from  selling  to  a  hotel  company  a 
park  or  square  in  said  city,  called  "  Court  House  Square,"  the  complaint  £d 
not  allege  that  the  plaintiff  owned  any  land  fronting  on  said  park ;  and  al- 
though he  was  a  resident  citizen  and  a  tax-payer  in  said  city,  and  owned 
land  in  the  vicinity  of  said  park,  he  had  no  private  interest  in  such  park  or 
square,  more  than  the  citizens  generally  of  the  city ;  held  that  the  pLuntiff 
had  no  standing  in  a  court  of  equity  entitling  him  to  miuntiun  the  action,  and 
that  an  injunction  granted  therein,  was  improperly  granted  and  continned. 

APPEAL  from  an  order  of  the  Superior  Court  of 
Buffalo,  continuing  an  injunction  in  an  action 
commenced  in-that  court  and  duly  transferred  to  thi? 
court,  because  two  of  the  judges  of  the  Superior  Court 
were  disqualified  from  hearing  the  appeal. 

The  defendants  claimed  that  the  plaintiff  did  not,  in 
his  complaint,  set  f ori^h  any  facts  showing  he  had  such 
an  interest  as  is  necessary  to  maintain  this  action.  The 
premises  are  a  city  park.  The  legislature  authorized 
the  city  to  sell  it  {Laws  of  1872,  vol.  1,  p.  1018.)  The 
defendants  insisted  that  the  plaintiff  had  not  any  interest 
other  than  that  of  a  tax-payer,  and  such  as  he  had  as  a 
general  citizen  of  the  city.  The  plaintiff  is  not  interested 
in  any  land  abutting  on  this  park.  There  are  streets  en- 
tirely around  the  park  or  square. 

John  GansoTij  for  the  appellants. 

W,  H.  OreeUy  for  the  respondents. 
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By  the  Courts  E.  Darwin  Smith,  J.  This  action  was 
commenced  to  restrain  the  common  council  of  the  city 
of  Buffalo  from  selling  to  the  defendants,  The  Union 
Hotel  Co.,  the  park  or  square  known  in  said  city  as 
Court  House  Square.  The  said  square  is  described  in 
the  complaint  as  the  piece  or  parcel  of  land  known  or 
designated  as  the  "Court  House  Square  or  park,  situate 
between  Main  and  Washington  streets,  on  the  east  and 
west,  and  between  La  Fayette  and  Clinton  streets  on  the 
north  and  south."  The  complaint  does  not  state  that 
the  plaintiff  owns  any  land  fronting  on  said  pai-k,  on 
either  Main,  Washington,  Clinton  or  La  Fayette  streets. 
He  is  a  resident  citizen,  and  a  tax-payer  in  said  city,  and 
owned  land  therein,  fronting  on  both  Main  and  Wash- 
ington streets  in  the  vicinity  of  said  park,  but  has  no 
private  interest  therein,  more  than  the  citizens  generally 
of  said  city  of  Buffalo.  Li  the  case  of  RooseoeU  v.  Dra- 
per^ (23  N.  Y.  323,)  Judge  Denio,  in  giving  the  opinion 
of  the  Court  of  Appeals,  said :  "  We.  have  decided, 
upon  full  consideration  that  it  requires  some  individual 
interest  distinct  from  that  which  belongs  to  every  in- 
habitant of  the  town  or  county,  to  give  the  party  com- 
plaining a  standing  in  court,  where  it  is  an  alleged 
delinquency  in  the  administration  of  public  affairs  which 
is  called  in  question ;"  and  cites  Doolittle  v.  The  Sups, 
of  Broome^  (18  N.  Y.  155.)  The  question  whether  a 
tax-payer  at  large,  of  a  municipality,  having  no  private 
interest  in  the  question,  more  than  other  tax-payers,  can 
maintain  an  action  in  equity,  as  against  the  public  au- 
thorities, to  set  aside  or  prevent  illegal  acts,  has  recently 
been  carefully  considered  by  this  court,  and  the  views 
of  the  above  cited  cases  followed  and  asserted,  in  the 
case  of  Ayres  v.  LawreTice^  (63  Barb.  458.)  In  accord- 
ance with  these  views,  we  think  the  plaintifl  has  no 
standing  in  a  court  of  equity  entitling  him  to  maintain 
this  action  ;  and  that  the  injunction  granted  in  the  cause 
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was  erroneonsly  granted  and  continued ;  and  that  the 
order  continuing  the  same  should  be  reversed.  And  it 
is  so  ordered,  witK  costs  of  the  appeal. 

[Fourth  Department,  Geiteral  Txrv,  at  BuJSalo,  June  8, 1878.   MvSa 
TalcoU  and  JST.  i).  Bmith,  Justices.] 


Yates  &  Dissel  vs.  Olmsted,  administrator  &a 

THIS  case  is  reported  ante^  p.  43.  The  following 
dissenting  opinion  of  Mullen,  P.  J.,  was  not  re- 
ceived in  time  to  be  published  in  connection  with  the 
prevailing  opinion  there  given. 

MuLLiN,  P.  J.,  (dissenting.)  In  Oardner  v.  McEwen^ 
(19  N.  T.  123,)  the  Court  of  Appeals  held  a  transaction 
substantially  the  same  as  the  one  before  us  valid,  and 
that  the  mortgagees  were  entitled  to  recover.  In  that 
case,  as  in  this,  the  mortgage  was  on  the  goods  in  the 
mortgagor's  store  "or  which  might  thereiJter  be  pur- 
chased or  put  into  the  store  by  him." 

It  was  found,  in  that  case,  as  in  this,  that  the  mortgagor 
remained  in  possession  of  the  store,  and  sold  the  goods  in 
the  usual  way — purchased  other  goods,  and  mingled 
them  with  the  goods  mortgaged.  In  that  case  it  was 
proved  that  the  mortgagee  was  frequently  in  the  store, 
between  the  date  of  the  mortgage  and  the  sale  by  the 
sheriff  which  constituted  the  conversion  for  which  the 
action  was  brought.  That  fact  was  not  proved,  in  this 
case.  This  case,  therefore,  wants  one  of  the  most  mate- 
rial circumstances  to  show  a  fraudulent  intent  in  giving 
the  mortgage.  The  court  held  that  the  mortgage  was 
not  fraudulent  on  its  face ;  and  it  was  not  found  as  a 
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fact  that  there  was  an  agreement  between  the  parties  to 
the  mortgage  that  the  mortgagor  might  continue  in  pos- 
session of  the  property,  and  sell  the  same  in  the  nsnal 
course  of  business — a  fact  which,  if  found,  would  ren- 
der the  mortgage  fraudulent  and  void*  The  judgment, 
which  was  for  the  mortgagee,  in  the  court  below,  was 
affirmed. 

There  are  several  cases,  decided  in  the  Court  of  Ap- 
peals, since  the  one  cited,  in  which  it  would  seem  to  be 
held  that  the  proof  given  on  the  part  of  the  defence 
would  render  the  mortgage  fraudulent  in  law.  But  the 
court,  in  those  cases,  refer  to,  and  approve,  the  case  of 
Oardner  v.  McBwen^  and  I  do  not  find  that  it  has  been 
doubted  or  questioned,  in  any  case.  It  is  controlling 
upon  us ;  and  unless  some  error  has  been  made  in  reject- 
ing or  receiving  material  evidence,  the  judgment  must 
be  affirmed. 

The  evidence  offered  by  the  defendant,  that  the  attorney 
who  drew  the  mortgage  told  the  plaintiiF  s  agent  that  such 
a  mortgage,  on  a  fluctuating  stock,  was  of  no  value,  was 
properly  rejected.  It  was  a  legal  opinion,  merely,  and 
an  erroneous  one  at  that,  if  the  case  of  Gardner  v. 
McEweti  be  law.  It  was  not  competent  for  the  purpose 
of  contradicting  the  agent,  as  the  denial  of  the  agent 
that  the  attorney  ever  told  him  was  wholly  immaterial 
and  irrelevant ;  and  as  to  such  matters  a  witness  cannot 
be  contradicted. 

The  offer  to  prove  the  same  facts  was  renewed,  with 
the  addition  that  the  agent's  statement  that  he  would 
take  it,  (the  mortgage,)  as  his  folks  had  taken  such  a 
mortgage  before.  This  evidence  was  properly  rejected 
lor  the  same  reasons  which  justified  the  rejection  of  the 
former  offer. 

The  judgment  is  for  $2,000,  being  fpr  the  value  of  the 
property,  while  the  plaintiff' s  debt  is  but  $400  and  in- 
terest. If  the  plaintiff's  counsel  will  stipulate  to  reduce 
the  judgment  to  the  amount  of  the  note  and  interest,  the 
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judgment  as  thus  modified  should  be  afdrmed.  If  lie 
will  not  so  stipulate,  the  judgment  should  be  reversed, 
and  a  new  trial  ordered ;  costs  to  abide  the  event. 


•  •• 


Garfield  vs.  Kirk. 

Since  the  Code,  the  fee  bill  is  not  the  measure  of  an  attorney's  serrices.  He 
mnst  prove  them,  as  before  the  Code,  when  they  were  not  rendered  in  a  salt 

To  entitle  an  attorney  to  recover  for  professional  services  rendered  to  his 
client,  he  is  not  required  to  swear  to  each  notice  drawn  and  served,  and  how 
much  it  was  worth.  It  is  enough  for  him  to  prove,  in  general  terms,  the 
proceedings  in  a  cause,  the  time  occupied  in  the  performance  of  any  part  of 
the  services  by  which  their  value  was  enhanced,  and  the  value  of  the  itbfk, 
or  in  detail,  as  he  may  elect. 

In  such  an  action,  the  value  of  the  plaintiff's  services  may  be  proved  by  the 
opinions  of  attorneys,  founded  partly  on  their  personal  knowledge  of  the 
services,  and  partly  upon  the  testimony  of  the  plaintiff  and  others  persoiuJlj 
acquainted  with  them. 

In  an  action  by  an  attorney  agfdnst  his  client,  to  recover  for  his  senrioea,  the 
value  of  the  property  involved  in  a  litigation  is  a  legitimate  subject  of 
proof. 

The  plaintiff,  in  such  an  action,  gave  evidence  on  the  trial,  tending  to  proTe 
that  a  part  of  his  services  were  rendered  under  a  special  contract  He  dis- 
claimed an  intention  to  rely  on  such  a  contract,. and  upon  the  defendtnfs 
motion^  the  evidence  in  relation  to  it  was  stricken  out.  ffdd  that  the  defen- 
dant could  not,  upon  appeal,  insist  that  striking  out  such  evidence  did  not 
correct  the  error  committed  in  receiving  it,  and  that,  by  reason  of  it,  the 
judgment  should  be  reversed. 

An  instruction  by  the  oourt  in  its  charge  to  the  jury  to  disregard  evidence,  oo 
the  trial,  la  equivalent  to  striking  out.  And  when  it  appears  that  notwith* 
standing  such  an  instruction,  or  when  evidence  is  stricken  out  on  motioii  it 
appears  that  it  may  have  operated  upon  the  minds  of  the  jury,  the  rerdict 
ought  to  be' set  aside.  To  hold  that  it  must  be  made  to  appear  that  it  did 
influence  the  jury  would  be,  in  many  cases,  to  require  an  imposaibUty.  1^ 
presumption  should  be  that  the  jury  acted  only  upon  the  legal  evidence  nb- 
mitted  to  them,  and  not  upon  that  which  they  have  been  told  not  to  regtfd, 
or  which  has  been  stricken  from  the  case. 

In  an  action  by  an  attorney  against  his  client^  to  recover  compensation  for  his 
services,  the  plaintiff,  being  examined  as  a  witness,  was  aaked  whit  be 
charged  the  defendant  for  his  services  in  a  particular  suit    He  tnswered: 
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"$60,  which  was  reasonable."  Beid  that  this  was  only  another  way  of  ask- 
ing the  witness*  opinion  as  to  the  yalne  of  the  service  in  that  case,  and  the 
evidence  was  therefore  competent. 

After  a  witness  for  the  plaintiff,  in  such  an  action  had  given  evidence  tending 
to  show  that  a  certiun  action  which  the  pMntiff  had  defended  for  the  present 
defendant  was  a  difficult  as  well  as  an  important  one,  and  that  the  defendant's 
success  in  it  was  largely  owing  to  the  professional  skill. and  ability  of  the 
plaintiff,  he  was  asked,  on  cross-examination:  "  If  you  should  assume  that 
the  defendant  had  a  good  defence  to  the  action,  which  any  lawyer  of  &ir 
education  and  abilities  could  have  prevailed  in,  you  would  then  estimate  his 
services  much  less,  would  you  not  T*  This  question  was  objected  to,  and  the 
objection  sustained*  Ifeld  that  the  question  called  for  the  opinion  of  the  wit- 
ness, upon  the  theory  that  the  services  were,  what  the  defendant  claimed 
them  to  be,  neither  difficult  nor  extraordinary ;  and  that  the  defendant  was 
entitled  to  have  it  answered. 

A  witness  was  asked,  on  cross^xamination,  by  the  defendant,  "  Suppose  there 
was  a  perfect  and  clear  defence  to**  a  suit  specified,  "  and  the  plaintiff,  for 
the  sake  of  peace,  should  bring  about  a  settlement ;  what  would  his  services 
be  worth  T  This  question,  being  objected  to,  was  rejected.  Held  that  for 
the  reasons  assigned  for  holding  the  prece<Hng  question  competent,  this  was, 
also.  And  that,  excluding  it  on  cross-examination  was  applying  an  exceed- 
ingly rigid  rule. 

Where  a  plaintiff  clums  to  recover  for  his  services  in  making  a  search  as  to 
title,  it  is  competent  for  him  to  prove — ^for  the  purpose  of  meeting  the  objec- 
tion that  the  search  would  have  been  made  for  a  much  smaller  sum  by  the 
county  clerk — ^that  at  the  time  the  search  was  made,  there  was  no  person  in 
the  clerk's  office  competent  to  make  such  a  search. 

Great  latitude  should  be  allowed  on  cross-examination.  It  is  the  test  of  truth, 
and  unless  the  matters  proposed  to  be  proved  are  clearly  incompetent^  the 
evidence  should  be  received. 

Exceptions  to  findings  of  fact  are  not  authorized,  nor  even  contemplate^  by  the 
Ck>de.    The  exertions  must  be  to  the  conclusions  of  law,  only. 


A 


PPEAL,  by  the  defendant,  from  a  judgment  en- 
tered upon  the  report  of  a  refereee. 


By  the  Oaurt^  Mullin,  P.  J.  This  action  was  brought 
by  the  plaintiff,  an  attorney  and  counsellor  of  this 
court,  to  recover  for  services  rendered  for  the  defendant 
as  such. 

The  defences  were :  1.  A  general  denial ;  2.  Payment 
for  the  said  services ;  and,  8.  A  counter-claim  for  money 

Vol.  LXV.  30 
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paid,  property  sold  and  delivered  to  the  plaintiff,  and 
money  lent  and  advanced. 

The  issues  were  referred  to  a  referee,  who  ordered  judg- 
ment in  favor  of  the  plaintiff  for  $3, 337. 68,  From  that 
judgment  the  defendant  appeals. 

There  are  a  great  number  of  exceptions  taken  by  the 
defendant  to  the  reception  and  rejection  of  evidence, 
many  of  which  are  frivolous,  and  the  others  may  be 
classified  and  briefly  disposed  of. 

On.  the  trial,  the  plaintiff  introduced  himself,  and 
called  several  other  witnesses,  to  prove  the  value  of  the 
services  for  which  the  action  was  brought.  The  plm- 
tiff  testified  to  his  retainer  by  the  defendant ;  the  ac- 
tions which  he  brought  or  defended  for  Imu ;  the  nature 
of  the  services ;  and  the  time  expended.  He  was  then 
inquired  of  what  his  services  in  each  case  were  worth. 
The  evidence  was  objected  to  by  the  defendant's  coun- 
sel ;  the  objection  was  overruled,  and  the  defendant's 
counsel  excepted. 

If  I  understand  the  ground  of  objection,  it  is  that  the 
witness  should  have  been  required  to  state  the  particu- 
lar things  done  by  him  in  each  case,  and  the  value  of 
each  ;  the  number  of  folios  in  pleadings  drawn  by  him ; 
and  the  number  of  days  employed  in  making  searches, 
in  trying  causes,  &c.  ;  and  that  it  was  not  competent  to 
give  an  estimate  of  all  the  services  rendered  in  a  suit 

Before  the  Code,  an  attorney  could  recover  of  his 
client,  for  services  in  an  action,  only  the  sums  allowed 
by  the  fee  bill  established  by  the  legislature,  by  which 
the  compensation  was  allowed  for  the  various  proceed- 
ings in  a  cause.  {McFarland  v.  Crary^  8  Cc^en^  253. 
Brady  Y.  City  of  New  York,  1  Saiidf.  583,  584.)  The 
client  had  the  right  to  require  the  attorney  to  have  his 
bill  taxed  by  a  taxing  officer,  and  when  taxed,  the 
amount  was  not  open  to  contestation.  When,  however, 
the  services  were  not  in  actions,  the  attorney  was  bound 
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to  prove  the  particular  service  rendered,  and  the  value 
thereof. 

Since  the  Code,  the  fee  bill  is  not  the  measure  of  the 
value  of  an  attorney's  services.  He  must  prove  them, 
as  before  the  Code,  when  they  were  not  rendered  in  a 
suit.  {Code,  §  803.  Stem  v.  Hamlin,  11  Hem.  452.)  To 
entitle  the  plaintiff  to  recover,  he  was  not  required  to 
swear  to  each  notice  drawn  and  served,  and  how  much 
it  was  worth.  Such  a  rule  would  lead  to  endless  pro-' 
lixity  on  the  trial  of  actions  for  such  services.  And  it 
is  doubtful  whether  it  would  not  be  the  most  expensive 
mode,  to  the  defendant^  of  getting  at  the  value.  The 
defendant,  on  cross-examination,  can  satisfy  himself  as 
to  the  details  of  the  service,  if  he  desires,  but  it  cannot 
be  that  the  plaintiff  is  obliged  to  enter  into  such  detail. 
•  It  is  enough  for  him  to  prove,  in  general  terms,  the  pro- 
ceedings in  the  cause,  the  time  occupied  in  the  perform- 
ance of  any  part  of  the  services  by  which  their  value  was 
enhanced,  and  the  value  of  the  whole,  or  in  detail,  as  he 
may  elect. 

Another  class  of  objections  is  to  tjie  admissibility  of 
attorneys,  who  were  called  to  give  their  opinions  as  to 
the  value  of  the  plaintiff's  services,  founded  partly  on 
their  personal  knowledge  of  the  services,  and  partly 
upon  the  testimony  of  the  plaintiff  and  others  who  were 
personally  acquainted  with  them. 

The  ground  of  the  objection,  as  I  understand  it,  is  that 
the  value  of  the  services  cannot  be  proved  by  the  opin- 
ions of  witnesses,  nor  by  persons  not  personally  ac- 
quainted with  them.  This  objection  applies  as  well  to 
the  plainfiff's  evidence  as  to  that  of  the  experts  called 
by  him. 

In  Beekman  v.  Plainer,  (15  Barh.  550,)  this  precise 
point  was  decided.  It  was  there  held  that  the  testi- 
mony of  an  attorney  at  law,  who  has  heard  the  services 
of  a  party  described  by  other  witnesses,  is  admissi- 
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ble,  in  respect  to  such  services.  {Lewis  v.  Triekey^  20 
Barh.  387.) 

Another  class  of  objections  is  to  the  competency  of 
evidence  of  the  value  of  the  land  which  was  involved  in 
the  litigation  carried  on  by  the  plaintiff,  for  the  defen- 
dant. It  requires  no  greater  labor  to  draw  a  complaint 
or  answer,  or  to  render  any  other  specific  service,  in  a 
case  in  which  the  amount  involved  is  $1,000,000,  than 
in  one  in  which  it  is  $100.  And  yet,  every  lawyer 
knows  that  the  labor  bestowed  upon  a  case  is,  as  a  gen- 
eral rule,  in  proportion  to  the  magnitude  of  the  interest 
involved.  While  the  labor  in  drawing  a  pleading  may  be 
no  more,  when  the  amount  involved  is  large,  than  when 
it  is  small,  yet  the  labor  in  the  examination  of  authori- 
ties and  documents  preliminary  to  drawing  it,  and  the 
care  bestowed  upon  the  pleading  itself,  would  be  much 
greater  in  one  case  than  in  the  other.  This  extra  care 
and  labor  must  be  compensated  ;  and  it  may  be  meas- 
ured with  some  degree  of  accuracy  by  the  amount  in- 
volved in  the  suit.  The  attorney  who  does  the  labor 
can  estimate,  himself,  the  value  of  his  extra  labor,  but 
there  is  no  way  another  lawyer  can  acquire  the  means 
of  estimating  the  value  of  the  services,  better  than  by 
being  informed  of  the  magnitude  of  the  interests  in- 
volved. It  is  true  an  attorney  may  be  negligent  in  the 
management  of  the  most  important  cases,  and  seek  to 
obtain  a  measure  of  compensation  he  has  not  earned. 
This  is  not  the  general  rule.  The  client,  when  sued  by 
an  attorney  who  has  not  conducted  his  case  energetically 
and  skillfully,  can  generally  expose  him,  and  limit  his 
recovery  to  a  fair  and  just  compensation. 

The  value  of  the  property  involved  in  a  litigation  is  a 
legitimate  subject  of  proof,  in  an  action  by  the  attorney, 
for  his  services,  against  his  client. 

What  was  said  by  the  defendant  to  Gott,  in  relation 
to  the  importance  of  the  plaintiff  s  services  in  the  suit 
relating  to  the  land,  was  competent.    It  was  in  no  just 
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sense  a  privileged  communication.  It  was  offered 
and  received  to  show'  the  defendant's  estimate  of  the 
plaintiff's  services,  and  for  this  purpose  was  clearly 
competent 

The  plaintiff  gave  evidence  tending  to  prove  that  part 
of  his  services  were  rendered  under  a  special  contract. 
The  plaintiff  disclaimed  an  intention  to  rely  on  such  a 
contract,  and  upon  the  defendant' s  motion  the  evidence 
in  relation  to  it  was  stricken  out.  The  defendant's 
counsel  now  insists  that  striking  it  out  did  not  correct 
the  error  made  in  receiving  it,  and  that  by  reason  of  it 
the  judgment  should  be  reversed ;  and  he  cites  Erhen 
V.  LoriUard,  (19  N.  Y.  299.) 

The  trial  in  that  case  was  by  a  jury  ;  and  greater  care 
is  required  to  guard  a  jury  against  acting  upon  the  im- 
pression that  illegal  evidence  makes  upon  their  minds, 
than  when  the  trial  is  before  a  judge  or  referee.  It 
would  lead  to  great  expense  and  loss  of  time  should  it 
be  held  that  a  judge  or  referee  could  not  disregard  iUe- 
gal  evidence  which  had  been  admitted,  and  that  in 
every  such  case  another  trial  must  be  had,  in  order  that 
it  may  be  got  rid  of.  But  the  case  cited  does  not  go  this 
length.  Even  when  the  trial  is  before  a  jury,  if  it  is 
made  to  appear  that  the  illegal  evidence  had  no  influ- 
ence in  producing  the  verdict,  the  instruction  to  disre- 
gard it,  will  cure  the  error. 

With  all  deference,  I  think  the  rule,  as  thus  modified, 
will  prove  to  be  unfortunate  in  practice.  The  instruc- 
tion by  the  court,  in  its  charge,  to  disregard  evidence 
on  the  trial,  is  equivalent  to  striking  out ;  and  if  such 
an  instruction  does  not  strike  out,  then  it  follows  that 
illegal  evidence  cannot  be  got  rid  of,  when  once  received, 
and  the  court,  on  discovering  the  error,  must  commence 
the  trial  anew,  or  let  it  go  on,  with  the  knowledge  that 
the  verdict  will  be  set  aside,  either  by  the  court  itself  or 
on  appeal.   Such  a  result  cannot  have  been  contemplated. 

When  it  appears  that  notwithstanding  the  instruction 
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to  disregard  the  evidence,  or  when  it  is  stricken  out  on 
motion  it  appears  that  it  may  have  operated  npon  the 
minds  of  the  jury,  the  verdict  ought  to  be  set  aside.  To 
hold  that  it  must  be  made  to  appear  that  it  did  influence 
the  jury  would  be,  in  many  cases,  to  require  an  impossi- 
bility. The  presumption  should  be  that  the  jury  acted 
only  upon  the  legal  evidence  submitted  to  them,  and 
not  upon  that  which  they  have  been  told  not  to  regard, 
or  which  has  been  stricken  from  the  case. 

The  plaintiJBf  was  asked  what  he  charged  the  defen- 
dant for  services  in  the  suit  of  Ruger  against  the  defen- 
dant. The  defendant  objected  to  the  question,  and  the 
objection  was  overruled.  The  reply  was,  ''$50,  which 
was  reasonable."  This  was  only  another  way  of  asking 
the  witness'  opinion  as  to  the  value  of  the  service  in  that 
case,  and  was  therefore  competent. 

The  following  question  was  put  to  the  witness  Gott, 
"If  you  should  assume  that  Mr.  Kirk  had  a  good  de- 
fence to  the  action,  which  any  lawyer  of  fair  education 
and  abilities  could  have  prevailed  in,  you  would  then 
estimate  his  services  much  less,  would  you  notT* 
This  was  objected  to  by  the  plaintiflPs  counsel,  and  the 
objection  was  sustained. 

This  question  was  put  on  cross-examination,  to  a  wit- 
ness who  had  given  evidence  tending  to  show  that  the 
equity  case  which  the  plaintiff  defended  was  a  diflScult 
as  well  as  an  important  one,  and  that  the  defendant's 
success  in  it  was  largely  owing  to  the  professional  skill 
and  ability  of  the  plaintiflf.  Whether  that  suit  was  of 
that  character,  or  on  the  contrary  was  a  very  simple 
one,  and  the  defendant's  rights  so  clear  that  no  extrardi- 
nary  ability  was  required,  to  protect  and  enforce  his 
rights,  was  a  question  to  be  determined  by  the  referee, 
and  upon  its  determination  depended  the  amount  to  be 
allowed  to  the  plaintiflf  for  his  services  in  that  case.  The 
question  called  for  the  opinion  of  the  witness,  upon  the 
theory  that  the  services  were,  what  the  defendant  claimtnl 
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them  to  be,  neither  difficult  nor  extraordinary ;  and  I 
cannot  resist  the  eonclnsion  that  he  was  entitled  to  it. 
K  he  was  not  permitted  to  give  an  estimate  of  the  value 
of  the  services  as  he  claimed  them  to  be,  and  as  we  are 
to  assume  he  would  try  to  prove  them  to  be,  he  would 
be  deprived,  practically,  of  a  part  of  his  defence. 

The  witness,  Gray,  was  asked  the  following  question, 
viz :  "  Suppose  there  was  a  perfect  and  clear  defence  to 
this  [the  King]  suit,  and  the  plaintiff,  for  the  sake  of 
peace,  should  bring  about  a  settlement ;  what  would  his 
services  be  worth  ?"  This  question  was  objected  to,  and 
it  w^as  rejected.  For  the  reasons  assigned  for  holding 
the  preceding  question  competent,  it  seems  to  me  this 
was,  also.  Excluding  it  on  cross-examination  was  ap- 
plying an  exceedingly  rigid  rule,  which  would  deprive 
a  party  of  a  large  share  of  the  benefit  of  a  cross-exam- 
ination. 

Among  other  services  for  which  the  plaintiff  sought 
to  recover,  was  one  for  a  search  of  title  to  lands  in  dis- 
pute, and  in  which  search  a  good  deal  of  time  was 
charged  for.  For  two  searches,  *  $300  were  charged. 
The  plaintiff,  to  meet,  I  suppose,  an  argument  that 
might  be  successfully  urged  against  so  large  a  charge, 
that  the  search  would  have  been  made  for  a  much 
smaller  sum  by  the  county  clerk,  asked  the  witness 
Collins,  who  had  made  the  searches  for  the  plaintiiBf, 
whether  he  knew,  at  the  time  they  were  made,  there  was 
no  person  in  the  clerk' s  office  competent  to  make  such  a 
search.  The  question  was  objected  to,  the  objection  was 
overruled,  and  the  witness  answered,  there  was  not. 

If  there  was  no  person  connected  with  the  clerk's 
office  competent  to  make  a  search  as  to  the  title,  it  was 
indispensable  that  some  other  person  who  was  compe- 
tent should  be  employed,  and  if  employed,  he  would 
be  entitled  to  a  suitable  compensation.  The  evidence 
was  competent. 

I  have  noticed  all  the  exceptions  of  the  defendant  that 
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seem  to  me  entitled  to  consideration ;  and  I  think  they 
were  rightiy  disposed  of,  except  the  twQ  heretofore  con- 
sidered, arising  on  the  cross-examination  of  the  pirn- 
tiff' s  witnesses.  In  regard  to  them,  I  think  the  referee 
erred,  and  for  the  error,  a  new  trial  mnst  be  granted. 

It  is  by  no  means  certain  that  the  defendant  was  in- 
jured by  the  rejection  of  the  evidence  called  for  hj  the 
questions  that  were  held  to  be  incompetent ;  but  it  is 
impossible  for  us  to  say  he  may  not  have  been.  Great 
latitude  should  be  allowed  on  cross-examination.  It  is 
the  test  of  truth,  and  unless  the  matters  proposed  to  be 
proved  are  clearly  incompetent,  the  evidence  should  be 
received. 

The  defendant's  counsel  has  devoted  a  large  portion 
of  his  points  in  reference  to  exceptions  to  the  findings  of 
fact  by  the  referee. 

By  reference  to  sections  268  and  272  of  the  Code  it  will 
be  seen  that  exceptions  to  the  findings  of  fact  are  not  au- 
thorized, nor  even  contemplated.  The  exceptions  must 
be  to  the  conclusions  of  law,  only.  Much  time  and 
labor  would  be  saved  if  the  practice  prescribed  in  these 
sections  was  conformed  to. 

The  judgment  is  reversed,  and  a  new  trial  granted ; 
costs  to  abide  the  event ;  and  reference  vacated. 

[Fourth  Department,  Gbneeal  Term,  at  Bufialo,  June  3,  1878.  MuSm, 
TaleoU  and  K  D.  Smith,  Justices.] 
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The  People,  ex  rel.  John  W.  Akin,  vs.  William  A. 
Morgan  and  others,  Assessors  of  the  town  of  Scipio, 
and  Calvin  Tracy  and  others,  Railroad  Commissioners 
of  the  same  town. 

Although  it  has  been  held,  in  flereral  cases,  that  a  tax-payer  cannot  maintain 
an  action,  in  his  own  name,  to  restrain  the  collection  of  a  tax  assessed  upon 
the  inhabitants  of  a  town,  village  or  city  of  which  he  is  a  resident,  nor  to  set 
aside  the  proceedings  of  mnnicipal  corporations  which  only  affect  him  as 
they  do  other  tax-payers  or  inhabitants  of  snch  corporation;  yet  he  can 
maintain  such  an  action  when  he  sostains  some  specific  injury. 

It  does  not  follow  that  becaose  a  tax-payer  may  not  maintiun  an  action  to  re- 
strain the  assessment  or  collection  of  a  tax,  or  to  restrain  or  set  aside  pro- 
ceedings of  a  mnnicipal  corporation,  he  may  not  be  entitled  to  a  certiorari 
to  review  the  proceedings  of  those  who  assessed  the  tax,  or  performed 
the  corporate  act,  and  to  set  it  aside  if  found  to  have  been  done  in  violation 
of  law. 

The  decision  of  assesson,  under  the  statutes  relative  to  the  bonding  of  towns  in 
aid  of  railroads,  that  the  consents  of  the  required  number  of  tax-payers  have 
been  obtained,  and  that  they  represent  the  requisite  amount  of  property,  is  a 
Judicial  decision. 

Snch  decision  being  a  judicial  one,  the  officer  or  body  maldng  it  is  not  liable' 
for  any  errors  committed,  and  the  mischief  is  complete  and  irremediable  the 
moment  the  bonds  get  into  the  hands  of  a  bona  fide  holder  for  value  without 
notice  of  the  error  or  defect  relied  on  to  avoid  them, 

And  as  a  tax-payer  is  precluded  from  maintaining  an  action  in  equity  to  set 
aside  the  proceedings,  and  cannot  bring  any  legal  acUon  to  protect  himself 
against  an  unlawful  issue  of  bonds,  he  is  remediless,  however  uiyust  the  pro- 
ceedings to  bond  the  town  may  be,  unless  he  is  entitled  to  review  the  pro- 
ceedings by  oeriioran. 

The  pendency  of  a  suit  in  equity,  brought  to  cancel  the  bonds  issued  by  a 
town,  is  no  bar  to  the  remedy  of  a  tax-payer,  to  review  the  proceedings  by 
ctriuiTixTU 

A  party  is  entitled  to  a  common  law  eerUorari  to  review  the  determination  of  a 
body  or  officer  acting  judidally,  when  he  has  no  other  remedy. 

A  town  is  not  the  proper  party  to  be  the  relator  for  the  review  of  proceedings 
to  bond  the  town  in  aid  of  a  railroad  company. 

To  entitle  a  party  to  a  certiorari,  he,  or  it,  must  have  an  interest  in  the  proceed- 
ings that  are  intended  to  be  brought  up  by  it. 

Alter  assessors  have  considered  and  decided  the  question  whether  the  required 
number  of  tax-payers  have  signed  consents  to  the  bonding  of  a  town,  and  all 
that  is  thereafter  done  is  done  by  the  commissioners,  in  preparing  the  bonds 
and  subscribing  for  the  stock,  the  determination  of  the  asseesora  is  so  far 
final  that  a  certiorari  may  issue  to  bring  the  proceedings  up  lor  review. 
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The  court,  in  reviewing  proceedings,  on  certiorari,  ie  governed  by  the  r^an 
of  the  officers  or  body  to  whom  the  writ  is  directed.  It  will  not  take  into 
consideration  papers  annexed  to  the  retom. 

When  a  statute  prescribes  the  evidence  that  shall  be  furnished  to  an  office  or 
tribunal  in  order  to  authorize  the  issuing  of  process,  or  the  perfonnanee  of 
any  other  duty  Jurisdiction  is  acquired  when  such  evidence  is  fnmiBhed;  and' 
no  further  or  other  evidence  can  be  required. 

There  may  be  cases  in  which  proof,  in -addition  to  that  in  terms  required  by  the 
statute  should  be  made,  in  order  to  confer  jurisdiction ;  but  in  snch  eiatt, 
the  officer  or  court  would  have  power  to  administer  oaths,  ^c.  When  the 
officer  or  tribunal  has  no  such  power,  the  proof  specified  in  the  statate  need 
only  be  furnished. 

By  an  act  of  the  legislature,  a  railroad  company  was  authorized  to  extend  ud 
construct  its  road  from  Auburn  or  any  point  on  the  line  of  its  road,  easteriy 
or  southerly  from  said  city,  through  such  counties  as  it  should  deem  mo^ 
feasible,  to  any  point  on  Lake  Erie  or  Niagara  river,  and  any  town  In  aoj 
county  through  or  near  which  said  railroad,  or  its  branches,  might  be  located, 
(with  certain  exceptions,)  might  aid  the  construction  of  said  railraid  and  its 
branches,  by  the  issue  and  sale  of  bonds.  Hdd  that  these  provisions  made 
it  quite  certain  that  the  money  raised  was  to  be  applied  to  the  coDstroctioD 
of  the  road,  including  in  that  term  all  its  branches ;  and  was  not  to  be  ni&cd 
to  aid  in  the  construction  of  the  branches,  only,  but  might  be  applied 
wherever  the  company  deemed  proper;  subject  to  the  general  restrictino 
that  it  was  not  to  be  applied  to  the  construction  of  the  rood,  or  its  branches. 
l>cyond  the  county,  except  upon  a  specified  condition. 

When  a  local  or  private  bill  contains  provisions  which  apply  to  the  wbofo 
State,  the  act  is  valid,  although  the  title  does  not  refer  to  such  provisions. 
But  when  a  statute  which  applies  to  the  State  at  large  contains  prorisoa4 
of  a  local  or  private  natiire,  not  disclosed  in  ,the  title,  the  btter  provi^oos 
are  void  as  being  in  violation  of  the  constitution. 

Where  the  title  of  an  act  was  "  An  act  to  facilitate  the  constructian  of  the 
New  York  and  Osw^o  Midland  Railroad,  and  to  authorize  tomvtosnbecribe 
to  the  capital  stock  thereof;"  and  the  provisions  of  the  statute  gaA^e  effect  to 
the  objects  and  purposes  disclosed  in  the  title ;  hdd  that  such  an  act  was  aot 
a  violation,  of  the  constitutional  prohibition,  however  numerous  or  varioas 
its  provisions  might  be. 

If  the  return  to  a  writ  of  certiorari  is  not  sufficiently  fiill  in  relation  to  the  nut- 
ters which  the  relator  desires  to  have  reviewed,  he  should  apply  for  a  farther 
and  more  specific  return.  If  ho  omits  to  do  so,  the  return  will  be  held 
sufficient  if  it  sets  forth  the  determination  made,  and  the  fSacts  upon  which 
it  was  founded. 

If  the  return  showd,  offirraatively,  tliat  upon  the  factij  found  by  assessors,  in  a 
proeooding  for  bonding  a  town,  the  determination  was  correct,  that  is  soffi- 
cient.  It  is  not  necessary  for  the  assessors  to  state  the  number  of  tax-pay«n 
whose   consents   were  adjudged  to  be  valid,  and  how  many  were  rejcffad 
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as  invalid.    That  detail,  if  admiasible;  can  only  be  obtiuned  by  a  further 
return. 

Assessors,  like  other  officers,  must  act  upon  legal  proof  when  the  statute  under 
which  they  act  gives  them  the  means  of  obtaining  it.  But  when  they 
are  required  to  act  upon  evidence  that  is  not  what  is  known  as  legal  evi- 
dence, their  action  is  valid,  however  the  evidence  may  be  obtained. 

The  statute  having  furnished  no  mode  of  proving  the  identity  of  the  persons 
whose  names  are  signed  to  consents,  with  those  whose  names  appear  on  the 
assessment  roll,  except  by  the  personal  knowledge  of  the  assessors,  it  is  in< 
cmnbent  on  them  to  bring  their  personal  Icnowledge  to  their  aid,  in  determin- 
ing the  question  of  identity. 

Besides,  it  is  obvious  that  the  duty  of  determining  that  question  was  confer- 
red on  the  assessors  because  of  their  acquaiotance  with  the  tax-payers  of 
the  town. 

The  court,  upon  a  return  to  a  certiorari,  determines  whether  the  officer  or  body 
making  the  return  acquired  jurisdiction  to  do  the  act,  or  make  the  detei^nina- 
tion,  which  is  complained  of,  and  whether  it  has  conformed  to  the  statute  by 
which  he,  or  it,  was  authorized  to  act. 

When  assessors  show  that  in  a  proceeding  for  bonding  a  town,  they  had  before 
them  the  assessment  roll  and  consents,  the  signatures  to  \rhich  were  proved 
as  conveyances  of  real  estate  are  required  to  be  proved,  they  will  be  held  to 
have  been  authorized,  aided  by  their  personal  knowledge  of  the  tax-payers, 
to  determine  whether  the  requisite  number  had  signed  the  consents;  and 
they  can  return  no  other  matter  or  fact. 

Such  determination,  when  accompanied  by  the  affidavit  of  the  assessors,  is,  from 
the  very  necessity  of  the  case,  conclusive  in  such  proceeding. 

The  affidavit  is  declared  to  be  evidence  that  the  consent  of  a  majority  of  the 
taxpayers  has  been  obtiuned,  and  that  it,  or  a  copy  of  it,  shall  be  admitted 
in  evidence  in  any  court,  and  before  any  judge  or  justice  thereof.  Whether 
it  is  conclusive  in  any  other  action  or  proceedings  ?     Qumre. 

After  assessors  have  determined  that  a  majority  of  the  tax-payers  of  a  town 
have  consented  to  bond  the  town,  and  the  assessors  have  filed  the  affidavit 
required  by  the  statute,  their  decision  must,  for  the  purposes  of  a  certiorari 
to  review  their  proceedings,  he  held  to  be  conclusive.  It  must  be  reviewed 
by  the  Supreme  Court  upon  the  evidence  before  the  assessors,  and  not  upon 

-  any  other  or  different.  And  as  the  court  cannot  get  the  benefit  of  the  asses- 
sors* personal  knowledge  as  to  the  identity  of  persons,  it  cannot  declare  their 
determination  erroneous. 

CEBrTIORABrI  to  the  assessors  and  railroad  commis- 
sioners of  the  town  of  SMpio,  in  the  county  of 
Cayuga,  to  review  the  proceedings  of  those  officers  in 
bonding  said  town  in  aid  of  the  New  York,  Oswego  and 
Midland  Railroad  Company. 
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Chapter  398  of  the  laws  of  1866,  section  1,  provides 
that  on  the  application  in  writing  of  twelve  or  more  free- 
holders, residents  of  any  town  in  certain  counties  named 
in  it,  of  which  Caynga  was  not  one,  it  should  be  the 
duty  of  the  county  judge  wherein  such  town  is  situated, 
or  the  Supreme  Court  at  any  Special  Term  thereof,  to 
appoint  not  more  than  three  freeholders,  residents  of 
said  town,  commissioners  to  carry  into  effect  the  pur- 
poses of  said  act. 

By  the  next  section  the  commissioners  are  authorized 
to  borrow  on  the  credit  of  the  town  such  sum  of  money 
as  the  tax-paying  inhabitants  shall  fix  upon  by  their 
consent  in  writing,  not  exceeding  thirty  per  cent  of  the 
assessed  valuation  of  the  real  and  personal  estate  of 
said  town,  as  shown  by  the  assessment  roll  of  said  town 
for  1865.  The  power  thus  conferred  could  be  exercised 
only  on  the  condition  that  the  consent  in  writing  of  a 
majority  of  the  tax-payers  of  the  town,  owning  or  rep- 
resenting more  than  one-half  of  the  taxable  property 
appearing  on  the  said  assessment  roll  should  be  first 
obtained.  The  consent  is  required  to  be  proved  or  ac- 
knowledged in  the  same  manner  as  conveyances  of  real 
estate.  • 

The  consent  was  also  required  to  state  the  amount  of 
money  authorized  to  be  raised.  The  fact  that  the  con- 
sent of  a  majority  of  the  tax-payers  representing  a  ma- 
jority of  the  taxable  property  has  been  obtained  and 
acknowledged  or  proved,  should  be  proved  by  the  affi- 
davit in  writing  of  one  of  the  assessors,  or  by  the  affida- 
vit of  the  tovm  or  county  clerk  endorsed  on  such  consent, 
which  are  then  required  to  be  filed. 

These  things  being  done,  the  commissioners  may  bor- 
row the  money,  issue  bonds  and  subscribe  and  pay  for 
stock  in  the  company  designated  in  the  consent 

By  section  3  of  chapter  917,  of  the  laws  of  1867,  the  direc- 
tors of  the  New  York  and  Oswego  Midland  Raib-oad  Com- 
pany are  authorized  to  construct  a  branch  road  from  any 
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part  of  its  line  in  the  counties  of  Chenango  or  Madison, 
through  those  counties  and  Cortland  and  Cayuga  to  the 
city  of  Auburn,  whenever  in  their  judgments  it  should 
be  for  the  interest  of  the  company  so  to  do,  and  the 
towns  along  the  line  of  said  branch  or  interested  in  the 
construction  thereof  in  any  county  through  which  said 
road  should  run,  should  have  the  same  right  and  author- 
ity to  subscribe  for  stock  and  issue  bonds  to  aid  in  the 
construction  thereof  as  is  given  by  the  act  above  refer- 
red to. 

By  section  1  of  chapter  61  of  the  laws  of  1868  it  is 
provided  that  in  every  case  where  consents  in  writing 
shall  have  been  obtained  as  required  in  the  statutes  above 
referred  to,  they  shall  be  valid  and  effectual  for  all  pur- 
poses for  which  they  are  authorized  to  be  given,  and 
shall  not  be  invalidated,  avoided  or  in  any  manner 
affected  by  reason  of  the  fact  that  the  consents  so  ob- 
tained are  based  partly  on  the  assessment  roll  of  1865, 
and  partly  on  that  of  1866,  or  for  any  other  error,  irregu- 
larity, omission  or  defect,  provided  the  consent  of  the 
requisite  number  owning  or  representing  the  requisite 
amount  of  property,  have  been  obtained  as  appears  by 
the  assessment  roll  for  either  of  those  years. 

By  section  2,  it  is  declared  that  no  consent  of  tax- 
payers of  any  town,  in  writing,  nor  the  bonds  issued 
upon  the  faith  of  such  consent,  shall  be  invalidated  or 
held  void  or  in  any  manner  affected  by  reason  of  any 
formal,  clerical  or  other  defect,  irregularity  or  omission 
in  the  proofs  or  acknowledgments  of  such  consents,  or 
in  the  making  or  entry  in  the  minutes  of  any  deter- 
mination, or  in  the  affidavits  required  to  be  made  by  any 
assessor,  town  or  county  clerk,  or  other  person  or  body, 
or  in  any  filing  or  recording  in  any  town  or  county 
clerk's  office,  provided  the  requisite  consents  have  been 
obtained. 

Section  6  of  chapter  84  of  the  laws  of  1869  makes  the 
provisions  of  the  last  two  sections,  above  mentioned, 
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applicable  to  all  consents  obtained  since  the  passage  of 
said  sections,  and  to  all  such  as  might  be  afterward  ob- 
tained. All  consents  are  required  to  be  based  on  the 
assessment  roll  of  1868. 

By  section  1  of  chapter  298  of  the  laws  of  1871,  the 
directors  of  the  said  company  are  authorized  to  extend 
their  road  from  the  city  of  Auburn,  or  from  any  point 
on  said  road  easterly  or  southerly  from  said  city,  upon 
such  route,  and  through  such  counties,  as  the  directors 
shall  deem  most  feasible,  to  any  point  on  Lake  Erie  or 
the  Niagara  river.  Any  town  in  any  county  through 
or  near  which  said  rbad  or  its  branches  may  be  located, 
except  such  as  are  excepted  from  the  provisions  of  the 
general  bonding  act,  may  aid  the  construction  of  such 
road  and  its  branches  and  extensions  by  the  issue  of 
bonds  in  the  manner  provided  for  in  the  act  of  1866,  and 
the  acts  amendatory  of  and  supplementary  thereto. 

By  the  2d  section  of  the  same  act  the  last  assessment 
roll  preceding  the  time  of  obtaining  consents  shall  be 
adopted  as  the  basis  of  such  bonding. 

Upon  the  application  of  the  required  number  of  the 
tax-payers  of  the  town  of  Scipio,  commissioners  were 
appointed  to  borrow  money  and  subscribe  for  the  stock 
of  said  railroad  company.  A  paper  was  filed  purport- 
ing to  be,  and  which  the  assessors  of  said  town,  by  affi- 
davit endorsed  thereon,  swore  contained,  the  consent 
of  a  majority  of  the  tax-payers  of  said  town,  represent- 
ing a  majority  in  amount  of  the  taxable  property  of 
said  town,  and  thereupon  the  commissioners  proceeded 
to  borrow  money  to  the  amount  specified  in  the  consent, 
and  to  issue  bonds  therefor.  The  assessors  make  return 
to  the  certiorari  that  on  the  26th  of  August,  1871,  they 
met  at  the  town  of  Scipio  and  had  present  the  last  pre- 
ceding assessment  rolls  of  said  town,  together  with  the 
consents,  and  the  assessors'  affidavit^  and  after  due 
computation,  examination  and  deliberation,  and  from 
their  own  knowledge  of  the  persons  whose  names  were 
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signed  to  said  consents,  did  adjudge  that  it  was  signed 
by  the  requisite  number  representing  the  requisite  amount 
of  property,  and. that  the  signatures  had  been  duly 
proved. 

The  objection  relied  on  by  the  relator' s  counsel  to  set 
aside  the  proceedings  is  considered  by  the  court  in  its 
examination  of  the  points  presented  by  his  counsel. 

By  the  Courts  Mullin,  P.  J.  The  relator  is  met  at 
the  threshold  of  the  investigation,  with  three  objections, 
either  of  which  being  well  taken  renders  it  unnecessary 
to  consider  any  of  the  points  presented  by  the  relator' s 
counsel. 

The  1st  is,  that  there  is  no  proper  relator — ^a  tax- 
payer and  resident  of  the  town  having  no  such  status  as 
entitles  him  to  a  certiorari  to  review  the  proceedings  to 
bond  said  town ;  he  town  of  Scipio  being  the  only  prop- 
er party  as  relator. 

2d.  A  suit  in  equity  is  pending  to  cancel  the  bonds 
for  the  same  errors  and  defects  on  which  the  proceed- 
ings are  sought  to  be  set  aside  in  this  proceeding,  and 
a  certiorari  will  not  lie  if  the  party  has  another  remedy. 

3d.  A  certiorari  will  not  issue  in  this  case  to  bring  up 
the  proceedings,  as  there  is  no  final  determination  to  be 
reviewed. 

I.  Is  the  relator,  as  a  tax-payer  of  the  town  of  Scipio, 
entitled  to  a  writ  of  certiorari  to  review  the  proceedings 
of  the  assessors  % 

It  has  been  held,  in  several  cases,  that  a  tax-payer 
cannot  maintain  an  action  in  his  own  name  to  restrain 
the  collection  of  a  tax  assessed  upon  the  inhabitants  of 
a  town,  village  or  city  of  which  he  is  a  resident ;  nor 
can  he  maintain  an  action  to  set  aside  the  proceedings 
of  municipal  corporations  which  only  aflFect  him  as  they 
do  the  other  tax-payers  or  inhabitants  of  such  corpo- 
ration.   But  he  can  maintain  such  an  action  when  he 
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sustains  some  specific  injury.  {DoolitUe  v.  Supervisors 
ofBroomey  V&N.  T.  155.  Roosevelt y.  Draper^'^N.  7. 
318.  Kelsey  v.  King,  32  Barh.  410.)  It  does  not  fol- 
low that  because  a  tax-payer  may  not  maintain  an  action 
to  restrain  the  assessment  or  collection  of  a  tax,  or  to 
restrain  or  set  aside  proceedings  of  a  municipal  corpo- 
ration, he  may  not  be  entitled  to  a  certiorari  to  review 
the  proceedings  of  those  who  assessed  the  tax,  or  per- 
formed the  corporate  act,  and  to  set  it  aside  if  found  to 
have  been  done  in  violation  of  law. 

The  decision  of  the  assessors,  that  the  consents  of  the 
required  number  of  tax-payers  have  been  obtained,  and 
that  they  represent  the  requisite  amount  of  property,  is 
a  judicial  decision.  They  are  required  to  examine  the 
rolls,  calculate  the  number  of  tax-payere,  and  the 
amount  of  property  represented  by  them,  and  upon  this 
and  their  own  personal  knowledge  of  the  identity  of  the 
persons  whose  names  are  found  upon  the  roll  with  those 
who  sign  the  consents,  they  determine  whether  the  re- 
quired majority  have  consented  to  the  bonding. 

Again ;  the  tax-payer  has  no  other  adequate  remedy. 

The  decision  being  a  judicial  one,  the  officer  or  body 
making  it  is  not  liable  for  the  error,  if  they  have  made 
one,  and  the  mischief  in  this  class  of  cases  is  complete 
and  irremediable  the  moment  the  bonds  get  into  the 
hands  of  a  bona  fide  holder  for  value,  without  notice  of 
the  error  or  defect  which  is  relied  upon  to  avoid  them. 
Again ;  the  cases  above  cited  preclude  the  tax-payer 
from  maintaining  an  action  in  equity  to  set  aside  the 
proceedings,  and  I  know  of  no  legal  action  the  tax- 
payer can  bring  to  protect  himself  against  an  unlawful 
issue  of  bonds. 

It  does  not  require  the  citatio.n  of  authorities  to  show 
that  a  party  is  entitled  to  a  common  law  certiorari  to 
review  the  determination  of  a  body  or  officer  acting  judi- 
cially, when  he  has  no  other  remedy.  ( The  People  v. 
Van  AUtyne^  32  Barh,  131.    Le  Roy  v.  TTie  Ifayi/r  af 
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iV.  F.,  20  John,  430.  Lawton  v.  Corns,  of  Cambridge^ 
2  Caines,  179.  The  People  v.  The  Mayor,  2  ffillj  9. 
Matter  of  Mount  Morris  Square,  Id.  14.  Western  R.  R. 
Co.  V.  iVi?Za;i,  48  N.  T.  613.) 

If  the  relator  is  not  entitled  to  review  the  proceedings 
by  certiorari  he  is  remediless,  however  unjust  or  illegal 
the  proceedings  to  bond  the  town  may  be.  I  trust  the 
time  will  never  come  in  the  history  of  the  jujdiciary  of 
this  State  when  the  courts  will  refuse  to  the  citizen  relief 
against  injustice  and  oppression  because  of  any  supposed 
public  policy  that  forbids  it,  or  of  the  inconvenience  it 
may  occasion  to  either  the  public  or  individuals. 

The  great  number  of  actions  that  tax-payers  might 
bring,  if  each  is  held  entitled  to  maintain  one  in  this 
class  of  cases,  should  not  be  allowed  to  influence  the 
question,  further  than  to  require  that  one  suit,  only,  shaU 
be  maintained,  and  that  in  behalf  of  all. 

II.  Is  the  town  the  proper  party  to  be  the  relator  for 
the  review  of  such  proceedings  \ 

It  has  not  a  particle  of  interest  in  the  proceedings  to 
bond  it.  To  entitle  a  party  to  a  certiorari,  he  or  it  must 
have  an  interest  in  the  proceedings  that  are  intended  to 
be  brought  up  by  it.  The  town  is  not  bound  to  pay  the 
bonds ;  on  the  contrary,  the  law  provides  for  their  pay- 
ment by  the  tax-payers  thereof.  What,  then,  has  the 
town  to  do  with  the  question  \ 

The  town  represents  the  tax-payers  for  most  purposes ; 
but  in  proceedings  to  bond  it'  in  aid  of  railroads,  the  con- 
sent of  a  majority  of  the  tax-payers  must  be  obtained, 
before  a  suit  can  be  brought,  or  proceedings  instituted, 
to  review  the  action  of  the  assessors.  A  vote  of  a  town 
meeting  must  be  obtained  in  favor  of  bringing  such  suit 
or  proceeding.  The  majority  that  consented  to  bond 
the  town  can  defeat  an  attempt  to  get  a  vote  of  the  town 
in  favor  of  biinging  the  suit,  and  thus  the  minority  are 
left  without  any  protection  against  the  action  of  the 
majority,  however  illegal  or  oppressive  it  may  be. 
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It  is  easy  to  say  that  in  a  government  like  ours  the 
majority  must  govern,  and  it  is  not  to  be  supposed  that 
they  will  act  unjustly  toward  the  minority,  and  if  they 
do,  the  wrong  must  be  redressed  by  an  appeal  to  their 
sense  of  justice  and  magnanimity,  rather  than  by  a 
resort  to  the  judicial  tribunals. 

When  one  man  wrongs  another,  the  doors  of  the  court 
are  thrown  wide  open  to  admit  the  injured  party  to  ob- 
tain redress.  But  when  a  majority  mortgage  the  prop- 
erty of  the  minority  against  their  will,  and  in  violation 
of  law,  they  are  turned  over  to  the  wrongdoers  to  obtain 
redress.     Such  a  proposition  adds  insult  to  injury. 

When  a  candidate  for  oflBce  is  deprived  of  his  office  by 
illegal  voting,  or  the  fraudulent  action  of  those  whose 
duty  it  is  to  canvass  the  votes,  he  has  a  remedy  to  re- 
dress the  wrong;  but  when  he  is  made  a* stockholder 
in  a  raih'oad  company  against  his  will,  and  his  property 
taken  to  pay  for  the  stock,  he  is  without  remedy.  This 
cannot  be  so  in  a  land  in  which  the  commandment, 
^Hhou  shaU  not  steaV^  is  not  deemed  to  be  abrogated. 

III.  Is  the  euit  in  equity  a  bar  to  the  remedy  by  cer- 
tiorari ? 

I  have  referred  to  cases  holding  that  a  tax-payer  can- 
not maintain  an  action  in  equity  to  restrain  the  collection 
of  a  tax  that  is  imposed  upon  all  the  inhabitants  of  a 
municipality,  in  common  with  himself ;  nor  to  set  aside 
a  corporate  act  affecting  the  same  class  of  persons.  H 
this  is  the  law  the  suit  relied  upon  by  the  respondent's 
counsel  cannot  bar  the  remedy  by  certiorari,  as  the 
plaintiffs  in  it  can  never  obtain,  by  it,  a  particle  erf  relief. 

IV.  Is  the  determination  of  the  assessors  final,  so  that 
a  certiorari  may  issue  to  bring  the  proceedings  up  for 
review  ? 

If  the  determination  was  not  final  when  the  certiorari 
was  brought,  then  it  never  will  be.  The  question  whether 
the  required  number  of  tax-payers  had  signed  the  con- 
sents was  finally  disposed  of,  and  all  that  vsras  thereafter 
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done  waa  done  by  the  commissioners  in  preparing  the 
bonds  and  subscribing  for  stock — acts  purely  minis- 
terial. 

For  myself  I  entertain  no  doubt  but  the  relator  was 
entitled  to  the  writ,  and  this  court  has  the  power,  under 
it,  to  review  the  proceedings  of  the  assessors,  and,  if 
found  to  be  illegal,  to  set  them  aside. 

I  have  examined  the  book  handed  up  that  contains 
the  writ  and  the  return  thereto,  and  I  find  in  it  no  return 
other  than  that  an  abstract  of  which  is  given  above ;  and 
that  sets  forth  the  meeting  of  the  assessors,  the  inspec- 
tion of  the  tax-rolls  and  consents,  and  their  adjudication 
upon  them,  and  their  own  knowledge  of  the  identity 
of  the  persons  signing  the  consents  with  those  whose 
names  are  on  the  assessment  roll. 

The  respondent' s  counsel  evidently  intends  to  use  this 
adjudication  as  a  bar  to  the  right  to  go  behind  it,  and 
review  the  action  of  the  assessors. 

The  court,  in  reviewing  the  proceedings,  are  governed 
by  the  return  of  the  officers  or  body  to  which  the  writ 
is  directed.  {Matter  of  Eightieth  8t ,  16  Abh.  169.  TJie 
People  V.  TTie  Mayor  of  New  Ycyrlc,  2  HUl,  9.  The 
People  V.  Wheeler,  21  N.  Y.  82.)  It  will  not  take  into 
consideration  papers  annexed  to  the  return.  {Case  la^t 
cited,  and  AUyn  v.  Cotos.  of  Schodock,  19  Wend.  342.) 

The  relators'  first  point  is  that  the  assessors  had  no 
jurisdiction  to  make  the  affidavit  endorsed  on  the  con- 
sents, as  it  does  not  appear  by  the  return  that  the  road 
of  the  New  York  and  Oswego  Midland  Railroad  Com- 
pany was  located  in  the  town  of  Scipio,  or  any  other 
town  of  the  county  of  Cayuga. 

When  a  statute  prescribes  the  evidence  that  shall  be 
furnished  to  an  officer  or  tribunal  in  order  to  authorize 
the  issue  of  process,  or  the  performance  of  any  other 
duty,  jurisdiction  is  acquired  when  such  evidence  is  fur- 
nished ;  and  no  further  or  other  evidence  can  be  required. 

The  railroad  comn^issioners  of  Scipio  were  authorized 
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and  required  to  borrow  money  and  issue  bonds  when  it 
was  proved  to  them  by  the  affidavit  of  the  assessors  or 
town  clerk,  or  by  that  of  the  county  clerk,  that  the  con- 
sents required  by  the  statute  had  been  obtained.  No 
proof  is.  required  that  the  Midland  Bailroad  Company 
had  been  incorporated,  or  its  line  located  in  Scipio,  or 
elsewhere  in  the  county  of  Cayuga. 

If  these  facts  must  have  been  proved,  how  was  the 
proof  to  be  made,  orally  or  by  affidavit  '<  Who  should 
administer  the  oaths,  and  how  and  by  whom  was  the 
evidence  to  be  perpetuated  so  that  it  could  be  returned 
when  called  for,  by  the  courts  or  parties  interested  1 

Neither  the  assessors  nor  commissioners  have  power 
to  administer  oaths ;  nor  does  the  statute  seem  to  con- 
template that  evidence  on  any  subject  should  be  given, 
except  such  as  is  derived  from  the  assessment  rolls,  con- 
sents and  the  personal  knowledge  of  the  assessors. 

There  may  be  cases  in  which  proof  in  addition  to  that 
in  terms  required  by  the  statute  should  be  made,  in 
order  to  confer  jurisdiction.  Should  a  statute  author- 
ize an  order  of  arrest  on  proof  that  the  defendant  was 
a  non-resident,  it  would  probably  be  implied  that  proof 
of  indebtedness  or  other  cause  of  action  should  be  made, 
in  order  to  confer  jurisdiction.  But  in  such  cases,  the 
officer  or  court  would  have  power  to  administer  oaths, 
and  could  perpetuate  the  evidence  taken  before  him; 
but  when  the  officer  or  tribunal  has  no  such  power,  the 
proofs  specified  in  the  statute  need  only  be  furnished. 
The  legislature  alone  is  responsible  for  the  injustice,  if 
any,  resulting  from  such  unguarded  and  unwise  legis- 
lation. 

It  is  not  necessary,  under  the  act  of  1866,  which  is  the 
first  act  authorizing  bonding  in  aid  of  the  Midland  com- 
pany, that  any  road  should  be  built  or  located  befort^ 
the  bonds  may  be  issued  by  the  towns  in  the  counties 
named  in  the  first  section  of  that  act.  The  only  secu- 
rity the  people  of  the  towns  ia  those  counties  had  that 
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the  moneys  raised  would  be  used  for  the  consttnction 
of  a  railroad  was  the  integrity  of  the  directors. 

The  acts  of  1867  and  1869  authorized  the  directors  of 
said  railroad  company  to  construct  a  branch  road  from 
the  main  line  through  the  counties  named  in  it,  and  of 
these  Cayuga  is  one,  whenever  it  should,  in  their  judg- 
mfent,  be  for  the  interest  of  said  corporation,  and  the 
towns  and  cities  along  the  line  of  said  branch  roads,  or 
interested  in  the  construction  thereof  in  any  county 
through  which  said  road  shall  run,  were  authorized  to 
bond  themselves  to  aid  in  the  construction  thereof. 

The  company  to  be  aided  is  the  New  York  and 
Oswego  Midland,  and  the  road  for  which  the  money 
raised  is  to  be  applied  is  the  road  of  such  company, 
which  embraces  the  main  line  and  its  branches.  The 
section  seems  to  have  been  carefully  prepared,  and  the 
distinction  between  the  branches  and  the  road  of  the 
company  observed.  The  towns  and  cities  along  the  line 
of  the  branches  through  which  said  road  shall  run  were 
authorized  to  bond  in  aid  of  the  construction  thereof ; 
that  is,  in  aid  of  the  road,  not  of  the  branches  only. 

By  the  act  of  1871  the  Midland  company  is  authorized 
to  extend  and  construct  its  road  from  Auburn  or  any 
point  on  the  line  of  its  road,  easterly  or  southerly  from 
said  city,  through  such  counties  as  it  should  deem  most 
feasible,  to  any  point  on  Lake  Erie  or  Niagara  river, 
and  any  town  in  any  county  through  or  near  which  said 
railroad  or  its  branches  may  be  located,  with  certain  ex- 
ceptions not  material  to  be  referred  to,  may  aid  the 
construction  of  said  railroad  and  its  branches  by  the 
issue  and  sale  of  bonds. 

This  section  makes  it  quite  certain  that  the  money 
raised  is  to  be  applied  to  the  construction  of  the  road, 
including  in  that  term  all  its  branches,  and  is  not  to  be 
raised  to  aid  in  the  construction  of  the  branches  only, 
but  may  be  applied  wherever  the  company  deems  proper, 
subject  to  the  general  restriction  that  it  is  not  to  be  ap- 
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plied  to  the  construction  of  the  road  or  its  branches  be- 
yond the  county,  except  upon  a  condition  not  important 
to  be  stated. 

The  counsel  for  the  relator  insists,  in  his  second  and 
third  points,  that  the  acts  which  authorize  the  bonding 
of  towns  in  aid  of  railroads  are  unconstitutional  and 
void,  because  the  legislature  has  no  power  to  pass  suxk 
acts ;  and  that  the  acti^  under  which  it  is  sought  to  bond 
the  town  of  Scipio  are  unconstitutional  for  the  reason 
that  the  acts  of  1866  and  1871  embrace  more  than  one 
subject,  and  that  is  not  expressed  in  the  title,  and  there 
are  provisions  in  it  thus  affecting  the  public  as  well  as 
private  rights  and  interests. 

The  constitutional  power  of  the  legislature  has  been 
aflBrmed  by  the  Court  of  Appeals,  and  it  is  not  for  this 
court  to  consider  that  question. 

Tlie  objection  to  the  title  of  the  acts  of  1866  and  1871 
is  not  well  taken. 

It  is  difficult,  if  not  impossible,  to  deduce  from  the 
cases  any  rule  by  which  to  determine  what  provisions 
in  a  local  or  private  bill,  not  expressed  in  the  title,  render 
it  void  as  being  in  violation  of  that  provision  of  the  con- 
stitution, (§  16  of  art  3,)  which  provides  that  such  bOls 
shall  not  embrace  more  than  one  subject,  and  that  shall 
be  embraced  in  the  title. 

But  it  seems  to  be  decided  that  when  a  local  or  pri- 
vate bill  contains  provisions  which  apply  to  the  whole 
State,  the  act  is  valid,  although  the  title  does  not  refer 
to  such  provisions.  {TTie  People  v.  McCanv^  16  N,  I. 
68.  Williams  v.  The  People,  24  id.  405.  2  Dwarru 
on  Stat  472.)  But  when  a  statute  which  applies  to  the 
State  at  large  contains  provisions  of  a  local  or  private 
nature,  not  disclosed  in  the  title,  the  latter  provisions 
are  void  as  being  in  violation  of  the  constitution.  {The 
People  V.  The  Sups,  of  Chautauqua,  43  N.  F.  10.) 

The  title  of  the  act  of  1866  is,  "an  act  to  facilitate  the 
construction  of  the  New  York  and  Oswego  Midland 
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raUroad,  and  to  authorize  towns  to  subscribe  to  the  capi- 
tal stock  thereof."  The  provisions  of  the  statute  give 
effect  to  the  objects  and  purposes  disclosed  in  the  title  ; 
and  such  an  act  is  not  a  violation  of  the  constitutional 
prohibition,  however  numerous  or  various  they  may  be. 
{The  Sun  Mutual  Ins.  Co,  v.  The  Mayor,  8  N.  Z.  241. 
DeCamp  v.  Eveland,  19  Barb,  81.  Brewster  v.  City  of 
Syracuse^  19  N.  Y.  116.  Conner  v.  TTie  Mayor,  5 
iV.  r.  285.) 

These  remarks  apply  to,  and  dispose  of,  the  objection 
to  the  act  of  1871. 

The  relator' s  fourth  point  is,  that  the  affidavit  of  the 
assessors  should  be  vacated  because  the  return  is  wholly 
defective. 

If  the  return  is  not  sufficiently  full  in  relation  to  the 
matters  which  the  counsel  desires  to  have  reviewed,  he 
should  have  applied  for  a  further  and  more  specific  re- 
turn. Not  having  done  so,  the  return  must  be  held  suffi- 
cient if  it  sets  forth  the  determination  made,  and  the 
facts  upon  which  it  was  founded. 

This  the  return  states  as  fully  as  the  writ  requires.  It 
was  not  necessary  for  the  assessors  to  state  the  number 
of  tax-payers  whose  consents  were  adjudged  to  be  valid, 
and  how  many  were  rejected  as  invalid,  This  detail,  if 
admissible,  oould  only  be  obtained  by  a  further  return. 
The  return  shows,  affirmatively,  that  upon  the  facts 
found  by  the  assessors  the  determination  is  correct. 

The  counsel' s  fifth  point  is,  that  the  assessors  could 
not  adjudge  and  determine,  from  their  own  knowledge, 
as  to  the  identity  of  the  persons  whose  names  were  signed 
to  the  consents  with  those  whose  names  appeared  on  the 
assessment. 

Without  the  identity  of  these  persons  being  estab- 
lished, the  feet  that  a  majority  on  the  roll  had  signed 
the  consents  could  not  be  established. 

The  statute  furnished  no  mode  of  proving  those  facts, 
except  by  the  personal  knowledge  of  the  assessors,  and 
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it  was  therefore  incumbent  on  them  to  bring  their  per- 
sonal knowledge  to  their  aid  in  determining  the  question 
of  identity.  It  is  obvious,  moreover,  that  the  duty  of 
determioing  this  question  was  conferred  on  the  asses- 
sors because  of  their  acquaintance  with  the  tax-payers 
of  the  town.  Assessors,  like  other  officers,  must  act  upon 
legal  proof  when  the  statute  under  which  they  act  gives 
them  the  means  of  obtaining  it.  But  when  they  are  re- 
quired to  act  upon  evidence,  that  is  not  what  is  known 
as  legal  evidence  their  action  is  valid,  howeve^  the  evi- 
dence may  be  obtained. 

The  sixth  point  is,  that  it  is  a  mistake  to  suppose  that 
the  legislature  has  made  these  affidavits  any  proof  what- 
ever of  the  conclusions  stated  therein,  in  a  direct  pro- 
ceeding to  vacate  and  set  them  aside. 

The  court,  upon  a  return  to  a  certiorari,  determines 
whether  the  officer  or  body  making  the  return  acquired 
jurisdiction  to  do  the  act,  or  make  the  determination, 
which  is  complained  of,  and  whether  it  has  conformed 
to  the  statute  by  which  he,  or  it,  was  authorized  to  act 

When  the  assessors  in  this  case  show  that  they  had 
before  them  the  assessment  roll  and  consents,  the  signa- 
tures to  which  were  proved  as  conveyances  of  real  estate 
are  required  to  be  proved,  they  were  authorized,  aided 
by  their  personal  knowledge  of  the  tax-payers,  to 
determine  whether  the  requisite  number  had  signed 
the  consents,  and  they  could  return  no  other  matter 
or  fact. 

The  determination  when  accompanied  by  the  affidavit, 
is,  it  seems  to  me,  from  the  very  necessity  of  the  case, 
conclusive  in  this  proceeding.  The  affidavit  is  declared 
to  be  evidence  that  the  consent  of  a  majority  of  the  tax- 
payers has  been  obtained,  and  it,  or  a  copy  of  it,  shall 
be  admitted  in  evidence  in  any  court,  and  before  any 
judge  or  justice  thereof.  Whether  it  is  conclusive  in 
any  other  action  or  proceedings  it  is  not  important  to 
consider. 


J 
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Before  any  errors  in  the  proceedings  other  than  in  de- 
termining whether  a  majority  has  consented  to  bonding 
under  sections  1  and  2  of  the  act  of  1861  are  alleged,  it 
is  indis{)ensable  that  it  should  be  established  that  a  ma- 
jority has  consented  to  the  bonding,  and  it  is  to  be 
presumed  that  the  proof  of  those  facts,  for  such  a  pur- 
pose, must  be  by  evidence  other  than  the  affidavit  of 
the  assessors ;  but  I  will  not  attempt  to  dispose  of  that 
question. 

The  counsel,  in  his  ninth  point,  examines  the  consents 
and  the  assessment  rolls,  and  insists  that  a  majority  has 
not  consented  to  bond  the  town.  I  have  already  ex- 
pressed the  opinion  that  the  decision  of  the  assessors 
must,  for  the  purposes  of  this  case,  be  held  to  be  con- 
clusive. The  determination  of  the  assessors  must  be 
reviewed  here  upon  the  evidence  before  them,  and  not 
upon  any  other  or  different.  We  cannot  get  the  benefit 
of  their  personal  knowledge  as  to  the  identity  of  per- 
sons, and  it  is  therefore  impossible  for  us  to  declare  their 
determination  erroneous. 

If  we  were  at  liberty  to  enter  upon  the  investigation 
of  the  question  whether  a  majority  has  signed  the  con- 
sents, without  any  other  evidence  of  identity  than 
is  declared  in  the  return,  I  should  be  of  the  opinion 
that  it  did  not  appear  that  a  majority  had  signed  the 
consents. 

The  eighth  and  ninth  points  do  not,  it  seems  to  me, 
require  any  further  examination.  They  have  been  in- 
cidentally considered  in  the  examination  of  the  other 
points. 

The  proceedings  and  determination  of  the  assessors 
should  be  affirmed,  and  the  certiorari  quashed. 

Writ  quashed. 

■ 

[Fourth  Dbpaetiient,  Geiobbal  Tbrm,  at  Buffalo,  June  8,  1878.  MuUin, 
TaleoU  and  E,  J).  Smith,  Justices.] 
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Stephen  Morse,  by  his  committee,  vs.  The  Erie 

Railway  Company. 

It  is  n^ligence,  in  a  person  driving  a  team  to  approach  a  railway  crosuig 
without  looking  to  see  whether  a  train  is  coming. 

The  plaintiff  was  approaching  a  railroad  crosiiing,  driving  at  a  dangerous  nte 
a  pair  of  young,  high-liyed  horses,  one  of  them  afraid  of  the  cars,  just  as  fttnin 
of  cars  was  passing.  He  looked  neither  to  the  right  nor  left,  but  gtnigbt 
ahead,  apparently  striving  to  hold  his  team,  and  disregarded  a  warning  girea 
him,  of  the  impending  danger.  In  an  action  to  recover  for  injuries  occasioned 
by  a  collision  with  the  locomotive ;  hdd  that  the  plaintiff  was  guilty  of 
negligence  in  approaching  a  crossing  at  so  rapid  a  rate  of  speed  as  to  render 
it  difficult,  if  not  impossible,  alter  discovering  the  danger,  to  stop  his  team 
before  the  train  arrived ;  in  not  looking  for  a  passing  train ;  and  in  not  ob- 
serving, or  disregarding,  tlie  warning  given.  And  that  he  was  tiierefore 
properly  nonsuited. 

Talcott,  J.,  dissented,  on  the  ground  that  there  was  evidence  sufficient  to  go  to 
the  jury. 

THIS  action  was  brought  to  recover  for  injuries  sus- 
tained by  the  plaintiff  through  the  negligence  of 
the  defendant's  employees,  who  were  employed  in  run- 
ning a  train  of  cars  on  its  road,  which  struck  the  plain- 
tiff and  injured  him  so  that  he  became  insane,  and  injured 
a  pair  of  horses  he  was  driving. 

The  accident  occurred  on  the  20th  of  September,  1865, 
near  the  village  of  East  Grainesville,  in  the  county  of 
Wyoming.  The  plaintiff  and  his  wife  were  in  a  two 
horse  lumber  wagon,  going  from  Gainesville  south. 
The  horses  attached  to  the  wagon  were  six  years  old, 
well  broke ;  one  of  them  very  much  afraid  of  the  cars. 
The  plaintiff  stopped  to  water  his  horses  at  the  pump  in 
front  of  the  hotel,  some  628  feet  from  the  crossing  of  the 
highway  over  which  he  was  driving  and  the  railroad 
track.  After  watering,  he  drove  down  to  the  crossing, 
when  his  wagon  was  struck  by  the  defendant's  engine, 
the  horses  injured,  the  wagon  broken,  the  plaintiflf  him- 
self seriously  injured  and  his  wife  killed. 

The  road  on  which  the  defendant  was  driving  runs 
nearly  parallel  to  the  railroad.     The  angle  of  divergence 
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at  the  crossing  only  six  or  eight  degrees.  The  first  that 
can  be  seen  of  a  train  coming  from  the  north,  in  which 
direction  the  train  that  injured  the  plaintiflf  was  moving, 
by  a  person  going  from  the  tavern  to  the  crossing,  is 
where  it  is  within  about  720  feet  of  the  crossing,  as  there 
is  a  cut  which  hides  the  train  until  within  the  dis- 
tance last  mentioned.  There  are,  on  the  west  side  of 
the  highway  leading  to  the  crossing,  six  buildings,  which 
prevent  a  train  being  seen  after  leaving  the  cut,  until  it 
reaches  the  crossing.  The  interruption  is  not  constant 
during  the  whole  distance,  but  only  while  passing  the 
buildings.  The  first  is  a  hotel,  with  shed  and  bam  at- 
tached. The  next  is  a  dwelling-house  ;  the  next  a  car 
house,  wood  shed  and  water  tank ;  and  lastly,  the  station. 
The  station  is  167  feet  from  the  place  of  the  collision. 
The  station  is  75  feet  long,  wood  shed,  tank,  &c.,  67  feet ; 
the  dwelling-house  24  feet.  The  length  of  the  hotel, 
barn,  &c.,  is  not  given.  When  the  plaintiff  approached 
the  station  the  train  had  just  come  out  of  the  cut.  As 
he  passed  behind  the  station,  he  was  about  240  feet 
from  the  point  of  collision.  The  station  being  76  feet 
long,  he  was  only  166  feet  from  it  when  he  had  cleared 
the  station. 

The  signal  post  is  67  feet  from  the  point  of  collision ; 
and  on  the  east  of  the  highway  there  is  an  embankment 
or  hill  so  near  the  margin  of  the  highway  that  it  is  dan- 
gerous, if  not  impossible  to  turn  round  a  team  on  the 
highway ;  and  to  climb  the  bank  is  to  incur  the  risk  of 
turning  over  the  wagon. 

The  train,  being  a  light  one,  did  not  make  as  much 
noise  as  a  larger  one.  Some  of  the  witnesses  say  that 
neither  a  bell  was  rung  nor  whistle  sounded,  and  others 
say  the  only  signal  given  was  sounding  the  whistle  im- 
mediately before  the  collision  occurred. 

The  defendant's  witnesses  testify  that  the  plaintiff 
drove  down  the  hill  at  a  fast  trot,  ^ome  six  or  eight  miles 
per  hour,  not  looking  to  the  right  or  left,  but  straight 
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aliead,  apparentiy  striving  to  hold  his  team.  One  wit- 
ness testified  that,  apprehending  a  collision,  he  shouted 
to  the  plaintiflP  and  tried  to  stop  him,  but  he  paid  no 
attention  to  him.  The  tail-board  of  the  wagon  box  was 
loose,  and  made  a  good  deal  of  noise.  Some  of  the 
witnesses  thought  that  if  the  plaintiff  had  been  driving 
slow,  he  might  have  stopi)ed  and  turned  the  team  after 
discoveriug  the  train.  Others  think  it  was  doubtful; 
especially  with  a  horse  that  was  afraid  of  the  cars. 
There  can  be  ^o  doubt  but  that  the  defendant  was  guilty 
of  negligence. 

The  court  nonsuited  the  plaintiff,  and  ordered  the  ex- 
ceptions to  be  heard  in  the  first  instance  at  the  General 
Term. 

By  the  Court,  Mullin,  P.  J.  The  Court  of  Appeals 
has  held  it  to  be  negligence  in  a  person  driving  a  team 
to  approach  a  railway  crossing  without  looking  to  see 
whether  a  train  s  approaching.  {Gorton  v.  Urie  Rail- 
way Co.,  45  JSr.  r.  660.)  This  the  plaintiff  did  not  do. 
Again ;  he  drove  at  a  dangerous  rate,  a  pair  of  young, 
high-lived  horses,  while  approaching  the  crossing,  ren- 
dering it  difficult  if  not  impossible,  after  discovering  the 
danger,  to  stop  them  before  the  train  arrived.  He  dis- 
regarded the  warning  that  one  of  the  witnesses  gave  him 
of  the  impending  danger,  if  he  heard  or  saw  the  person 
who  gave  it.  If  he  did  not,  it  was  because  he  was  not 
observant  of  what  was  occurring  on  either  side  of  the 
highway ;  whereas  he  should  have  given  his  attention 
thereto ;  especially  as  he  was  approaching  a  place  of 
danger.  These  facts  are  not  disputed  ;  indeed  some  of 
them  are  sworn  to  by  the  plaintiff*  s  own  witnesses. 

The  only  answer  that  could  be  given  to  them,  that 
occurs  to  me,  is,  that  it  was  impossible  for  him  to  see 
the  train,  by  reason  of  the  intervening  houses,  until  he 
was  so  near  the  track' that  it*  would  have  been  impos- 
sible to  stop  his  team  and  escape  the  collision,  no  matter 
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what  amount  of  care  and  caution  he  had  exercised. 
The  witnesses  differ  as  to  the  distance  from  the  track  a 
train  approaching  from  the  north  could  be  seen  after 
passing  behind  the  station.  Some  say  the  train  can  be 
seen  60  feet  from  the  track ;  others  from  15  to  30  feet. 

If  the  plaintiff  had  been  driving  at  a  moderate  rate  of 
speed,  he  could  have  stopped  his  team  within  even  the 
shortest  distance.  It  is  true  he  might  be  incurring  as 
great  danger  from  his  horses,  if  he  attempted  to  stop 
close  to  an  engine  in  motion  as  by  encountering  a  col- 
lision of  the  train.  But  in  the  one  case  absolute  de- 
struction was  certain,  in  the  other  escape  was  possible. 

The  court  was  right  in  nonsuiting  the  plaintiff ;  and 
the  motion  for  a  new  trial  must  be  denied,  and  judg- 
ment ordered  for  the  defendant,  on  the  nonsuit. 

Talcott,  J.,  dissented,  on  the  ground  that  there  was 
evidence  sufficient  to  go  to  the  jury. 

New  trial  denied^ 

[Fourth  Dkpartment,  General  Term,  at  Buflfalo,  June  8,  1878.     MvUin, 
TatcoU  and  E,  D.  SmUh,  Justices.] 


Wagener  vs.  FrNCH  &  Angel. 

When  eridenoe,  offered  before  a  referee,  is  objected  to,  he  should  decide  the 
question  as  to  its  admissibility  at  the  time  the  evidence  is  offered.  He  can- 
not reserve  that  question,  and  decide  it  on  the  final  disposition  of  the  cause. 

The  parties  are  entitled  to  have  such  questions  passed  upon  at  the  time  they 
are  raised,  so  that  they  can  govern  themselves,  in  the  further  trial  of  the 
cause,  in  the  light  of,  and  In  reference  to,  such  decision. 

In  an  action  to  recover  moneys  received  by  the  defendants  as  attorneys  for  the 
plaintiff,  which  they  claimed  the  right  to  retain  for  seisvices  rendered  in  the 
prosecution  of  actions  in  which  she  was  the  party  in  interest,  Uie  referee 
found  and  reported  that  in  supplementary  proceedings  in  this  court  wherein 
the  plaintiff  was  a  party,  it  was  determined  and  adjudged  that  the  services 
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of  the  defendants,  in  the  prosecution  of  said  actions,  were  of  the  yalne  of 
$900,  which  smn  the  clerk  was  directed  to  pay.  And  he  found  and  held,  ts 
matter  of  law,  that  such  proceedings  and  order  of  the  court  were  an  adjadi- 
cation  as  to  the  value  of  said  defendants*  services,  and  could  not  be  contra- 
dicted or  varied  by  parol  evidence  tending  to  show  that  an  arrangement  wis 
made  between  the  plaintiff  and  her  attorneys  in  relation  to  any  extra  allov- 
ances  that  should  be  made  for  services  in  said  actions,  and  her  share  UiereoC 
Hdd  that  such  decision  was  erroneous.  That  the  plidntiff  was  not  sach  •  party 
to  the  supplementary  proceedings  as  to  be  concluded  by  the  adjndicBtion 
therein,  as  between  her  and  her  attorneys.  And  the  question  whether  any 
part  of  such  allowance  of  $900,  made  to  the  defendants  for  their  serfioea, 
belonged  to  the  plaintiff,  as  between  her  and  her  attorneys,  was  not  litigited, 
considered  or  decided,  in  the  supplementary  proceedings. 
Held^  aUtOj  that  the  referee  having  expressly  held  that  sudi  adjudication  wis 
final  and  conclusive  upon  the  parties,  and  could  not  be  contradicted  or  varied 
by  parol,  the  court,  on  appeal,  could  not  presume  and  hold  that  he  disre 
garded  his  own  decision  on  that  point,  and  g^ve  force  and  effect  to  the  pant 
proof  received. 

THIS  is  an  appeal  from  a  judgment  on  the  report  of 
a  referee.  *  The  action  was  brought  to  recover 
moneys  received  by  the  defendants  as  attorneys  for  the 
plaintiff,  and  which  they  claimed  the  right  to  retain  for 
services  rendered  in  the  prosecution  of  two  actions  in  this 
court,  in  which  one  Stanley  Martin  was  plaintiff  and 
George  S.  Martin  and  Russel  Martin  were  defendants. 
The  present  plaintiff  was  the  party  in  interest  in  those 
suits,  the  causes  of  action  having  been  assigned  to  her. 
And  the  defendants  set  up  as  a  defence,  to  this  action, 
an  order  made  in  supplementary  proceedings  against  the 
said  Greorge  S.  and  Russell  Martin,  upon  petitions  filed 
by  the  present  plaintiff,  Rebecca  R.  Wagener,  and  the 
receiver  of  the  said  Martins,  each  claiming  moneys  then 
in  the  hands  of  the  sheriff  of  Cattaraugus  county,  by 
which  order,  made  upon  the  report  of  the  referee  ap- 
pointed to  hear  and  determine  to  whom  the  moneys 
belonged,  it  was  determined  ''that  said  Rebecca  R. 
Wagener  was  justly  entitled  to  the  whole  of  said  fund, 
and  that  the  said  receiver  was  not  entitled  to  any  portion 
thereof,  and  that  said  Angel  &  Finch  have  a  lien  thereon, 
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to  the  amount  of  $900. ' '  The  defendants  (Angel  &  Finch) 
claimed  that  said  order  was  an  adjudication  as  to  the 
value  of  their  services,  and  could  not  be  contradicted  or 
varied  by  parol  evidence. 

The  cause  being  at  issue  was  referred  to  a  referee,  and 
tried  by  him.  The  referee  finds  that  the  defendants,  as 
the  attorneys  and  counsellors  of  the  plaintiff,  received 
from  the  clerk  of  Cattaraugus  county,  upon  the  order 
of  this  court,  being  moneys  recovered  in  said  actions  as 
set  forth  in  the  complaint,  the  sum  of  $2,792.71,  and  sub- 
sequently received  of  the  sheriff  of  said  county,  upon 
executions  issued  in  said  actions,  the  further  sum  of 
$432.12,  making  in  all  $3,230.83.  That  before  the  com- 
mencement of  this  suit  the  defendant  Finch  paid  to  the 
plaintiff,  out  of  such  moneys,  the  sum  of  $1,900,  leaving 
$1,330.83  in  the  hands  of  the  defendants. 

He  further  reports,  that  before  the  commencement  of 
this  suit,  in  a  proceeding  in  this  court  wherein  the  plain- 
tiff was  a  party,  it  was  determined  and  adjudged  that 
the  services  of  the  said  defendants  in  the  prosecution  of 
the  said  actions  were  of  the  value  of  $900,  and  by  order 
of  this  court  the  clerk  of  said  county  Was  ordered  and 
directed  to  pay  to  said  defendants  said  sum  of  $900,  in 
payment  and  satisfaction  thereof.  The  referee  further 
finds  and  reports  that  such  services,  including  expenses 
and  disbursements  therein,  were  of  the  value  of  $900. 
That  before  the  commencement  of  this  suit  the  defendants 
had  rendered  professional  services  for  said  jplaintiff,  at 
her  request,  in  divers  actions  and  proceedings,  and  that 
such  services  were  worth  the  sum  of  $635  ;  that  no  part 
of  the  same  had  been  paid,  except  $75,  and  that  $560, 
the  balance  of  said  sum  of  $635  was  due  and  owing  to 
said  defendants  from  the  plaintiff. 

And  the  referee  finds,  as  matter  of  law,  that  the  de- 
fendant Finch,  who  alone  answered,  is  entitled  to  recoup 
and  set  off  said  sum  of  $560  against  the  plaintiff  as  a  de- 
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fence  thereto,  and  that  the  said  defendant  recover  the 
costs  of  his  defence  in  said  action.         ^ 

J.  N,  Stehhins^  for  the  appellant. 

I.  The  referee  erred  in  holding  that  the  order  and 
proceedings  were  conclusive  upon  the  parties  to  this 
action.  1.  The  proof  of  an  agreement  between  the  ap- 
pellant and  respondents,  for  a  diflferent  rate  of  compen- 
sation for  their  services  than  their  value,  as  shown  in 
the  supplemental  proceedings,  could  in  nowise  contra- 
dict or  vary  the  order  made  in  the  proceedings  referred 
to.  Such  agreement  is  outside  and  independent  of  said 
order,  and  between  different  parties.  2.  The  agreement 
made  was  a  valid  one,  and  binding  upon  the  parties  to 
it,  and  no  technical  allowance  obtained  by  order  through 
the  acquiescence  of  the  appellant  induced  by  them,  can 
avail  the  respondents,  as  against  the  appellant.  They 
cannot  thus  take  advantage  of  their  own  wrong.  The 
doctrine  of  estoppel  does  not  apply.  {Maybee  v.  Sniff en^ 
2  JE.  D.  Smith,  1.  10  N.  T.  Leg,  Ohs.  18.)  3.  This  was 
an  agreement  between  attorney  and  client.  The  client's 
acquiescence  in  the  proof  and  order  was  procured  at  the 
solicitation  of  her  attorneys;  she  trusted  them,  relied 
upon  them  properly  to  conduct  her  case.  The  effort,  if 
any,  to  defraud  creditors  was  on  their  part,  not  her's. 
And  the  rule  as  to  the  illegality  of  contracts  to  defraud 
creditors  has  no  application.  (1  Story*  s  Eq,  Jut,  §§  30ft- 
310.    Ford  V.  Harrington,  16  N.  T.  286.) 

II.  When  there  is  no  special  agreement,  prima  fade, 
the  taxable  costs  are  the  measure  of  the  attorney's  com- 
pensation. The  burden  of  proof  is  upon  him  to  show  a 
greater  or  other  rate  of  compensation  agreed  upon  be- 
tween the  parties.  {Richardson  v.  B.  C.  <ft  N.  S.  R- 
Co.,  16  Ahh.  342.  S.  C,  24  How.  321.  Keenan  v.  Dor- 
Jlinger,  19  id.  163.     S.  a,12  Ahh.  ^.) 

III.  There  is  no  proof  of  the  value  of  services  rendered 
by  the  respondents  for  the  appellant,  nor  that  they  ren- 
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dered  any  service,  and  no  proof  of  any  special  agreement 
between  them  as  to  compensation  for  their  services.  By 
the  decision  of  the  referee  the  case  is  stripped  of  all 
proof  on  the  subject,  except  what  is  fornished  by  the  or- 
der introduced.    This  was  error,  for  reasons  above  given. 

J.  B.  Mnchy  respondent  in  person. 
•    The  only  question  presented  by  the  exception  is :  Did 
the  referee  allow  the  defendants,  for  services,  a  greater 
sunfthan  they  were  entitled  to  ? 

I.  The  value  of  the  services  of  the  defendants  amounted 
to  a  sum  in  excess  of  the  money  retained  by  them, 
and  the  referee  properly  so  found.  1.  It  appears  that 
the  value  of  their  services  in  the  two  actions  producing 
the  principal  fund  was  ....  $900  00 
And  their  services  for  the  plaintiff 

in  other  actions  were  of  the  value 

of 635  00 

\falriiig  value  of  services    .    .    •  $1,636  00 

That  the  moneys  retained  were,  of 

the  principal  fund  referred  to,    892  71 

Of  other  moneys, 439  12 

And  she  had  paid  defendants,  .  76  00  1,406  83 
Leaving  a  balance  due  the  defen- 

dants  of $128  17 

2.  The  exceptions  were  not  well  taken  to  the  conclu- 
sion of  the  referee,  that  the  defendants  as  attorneys  and 
counsel  were  entitled  to  be  allowed  the  value  of  their 
services  rendered,  and  were  not  limited  to  the  amount 
of  costs  allowed  by  statute  between  parties  to  actions. 
The  agreement  implied  between  client  and  attorney  and 
counsel  is  to  pay  value.  (Ciwfe,  §  303.  Stow  v.  Hamlin^ 
11  -flfcw.  462.  Mocyre  v.  WesteroeU^  3  Sandf.  762.  SaTid- 
ford  V.  Buckman^  24c  Sow.  621.  Oregier  v.  Cheeshrough^ 
26  id.  200,  203.  Oarr  v.  Mairet,  1  HiU,  498.)  This 
courts  in  Garfield  v.  KirJc^{a)  has  settled  this  question ; 

(a)  Since  reported,  awU,  464. 
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deciding,  in  effect,  that  attorneys  are  entitled  to  recover 
the  value  of  their  services.  The  decisions  holding  that 
the  taxable  costs  of  the  prevailing  party  are  prima  facie 
the  amount  for  which  his  attorney  has  a  lien,  have  no 
application  to  a  case  between  attorney  and  client  when 
the  actual  value  is  established.  The  case  is  then  relieved 
of  that  presumption  of  value,  if  it  ever  existed. 

IL  The  plaintiff' s  exception  is  not  well  taken  to  the 
conclusion  of  the  referee  that  the  prior  adjudicatioiLwas 
conclusive  upon  the  question  of  value  of  the  defen- 
dants' services  in  the  two  actions  first  above  mentioned. 
1.  No  question  is  raised  by  this  exception,  because, 
(a.)  The  plaintiff  did  not  offer  any  proof  on  the  question 
of .  value  of  the  services,  and  no  evidence  was  therefore 
excluded.  (&.)  The  defendant  did  give  evidence  of  the 
value  of  the  services.  And  the  referee  found  the  value 
accordingly,  (c.)  This  ruling  of  the  referee  was  made 
only  in  the  final  determination  of  the  case,  as  an  abstract 
proposition,  and  did  not  operate  to  exclude  any  evi- 
dence upon  the  question  of  value,  and  the  referee  upon 
the  evidence  of  actual  value  before  him,  was  not  at  lib- 
erty to  find  otherwise  than  he  did,  without  reference  to 
the  adjudication.  2.  The  adjudication  referred  to  was 
conclusive  in  respect  to  the  question  of  value.  On  the 
first  hearing  upon  the  petition  of  the  receiver,  the  claims 
of  the  plaintiff  and  of  the  defendants  were  presented,  and 
the  order  of  reference  directed  the  referee  to  take  proofe 
in  relation  to  their  respective  claims  upon  the  fand. 
The  referee  heard  the  parties,  and  reported  upon  their 
respective  rights  and  that  the  defendants  had  a  lien  to 
the  amount  of  $900.  And  the  court,  afterward,  upon 
hearing  the  parties,  confirmed  that  report  and  directed 
the, payment  of  that  sum  to  the  defendants,  and  the 
residue  to  the  plaintiff,  which  was  done.  This  was  a 
full  and  complete  determination  of  those  rights  between 
the  parties,  and  must  be  deemed  res  adjudicaia  in  effect 
{Demarest  v.  Darg,  11  Abh.  9.    8.  01,  32  N.  T.  281. 
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White  V.  Coatsworth^  2  Seld.  143.  DwigM  v.  St.  John^ 
26  N.  Y.  203.  In  the  matter  of  Livingston^  32  How. 
20.  S.  a,  84  N.  T.  577.)  3.  At  aU  events  this  deter- 
mination could  not  be  attacked  except  by  a  direct  pro- 
ceeding by  appeal  or  motion.  It  was  conclusive  until 
reversed  or  set  aside. 

III.  The  defendant  was  at  least  entitled,  upon  the 
merits,  to  all  he  received  by  the  determination  of  the 
referee ;  and  the  plaintiff  has  no  cause  to  complain. 

By  the  Courts  E.  Dabwin  Smith,  J.  This  case  comes 
before  us  on  a  bill  of  exceptions,  with  the  report  of  the 
referee. 

On  the  trial  it  appeared  that  the  plaintiff  offered  evi- 
dence tending  to  show  that  pending  the  proceedings 
before  the  referee,-  instituted  by  the  receiver  upon  the 
supplemental  proceedings  to  reach  the  moneys  in  the 
hands  of  the  sheriff  of  Cattaraugus,  the  plaintiff  was  ad- 
vised by  her  attorney,  one  of  the  defendants,  not  to 
object,  as  he  was  going  to  put  in  as  large.a  bill  as  he 
could,  on  the  hearing  before  Morris,  the  referee,  de- 
scribed in  his  answer,  and  that  she  must  not  object  to 
their  proving  an  allowance  for  as  great  a  sum  for  their 
services  as  they  could ;  that  all  extra  allowance  should 
be  for  her  benefit,  and  they  would  only  charge  her  such 
sum  as  the  services  were  actually  worth,  and  pay  her 
the  overplus  ;  as,  in  case  they  did  not  get  a  report  for 
the  whole  sum,  they  wanted  to  save  her  in  this  manner 
as  much  as  they  could,  as  they  were  certain  to  get  coun- 
sel fees  allowed  by  the  referee,  out  of  the  fund ;  and 
that  she  consented  to  such  arrangement.  That  when 
such  evidence,  was  offered,  it  was  objected  to  by  the  de- 
fendant Finch,  upon  the  ground  that  the  order'  made  in 
the  proceedings  described  in  his  answer  was  and  is  an 
adjudication  as  to  ihe  value  of  the  defendant's  services, 
and  could  not  be  contradicted  by  parol  evidence.  The 
referee  intimated  his  opinion  to  be  that  the  objection 
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was  well  taken,  but  ruled  that  he  would  receive  the  evi- 
dence, and  reserve  the  decision  of  the  question  until  the 
final  decision  of  the  cause  ;  and  that  said  referee  finally 
decided  that  said  proceedings  and  order  of  this  court, 
as  above  stated,  were  an  adjudication  as  to  the  value  of 
the  defendant' s  services,  and  could  not  be  contradicted 
or  varied  by  the  evidence  given  in  the  action ;  to  which 
decision  the  plaintiflf  duly  excepted. 

This  exception  we  think  well  taken.  The  referee 
should  have  decided  the  question  when  the  evidence  was 
offered.  It  has  been  ruled,  in  several  cases,  that  a  ref- 
eree, in  such  a  case,  cannot  reserve  the  question  aa  to 
the  admissibility  of  evidence  offered  and  decide  it  on  the 
final  disposition  of  the  cause.  The  parties  are  entitled 
to  have  such  questions  passed  upon  at  the  time  they  are 
raised,  so  that  they  can  govern  themselves,  in  the  fur- 
ther trial  of  the  cause,  in  the  light  of,  and  in  reference 
to,  such  decision.  It  is  true  the  referee  received  the  evi- 
dence offered,  and  it  also  appears  in  his  report  that  he 
found  the  value  of  the  defendant's  services  to  have  been 
$900  ;  but  in  his  report  he  expressly  found  and  held,  as 
matter  of  law,  that  such  proceedings  and  order  of  this 
court  referred  to  were  and  are  an  adjudication  as  to  the 
value  of  said  defendant' s  services,  and  could  not  be  con- 
tradicted or  varied  by  parol  evidence  given  in  the  case. 

We  think  this  decision  erroneous.  The  plaintiff  was 
not  such  a  party  to  the  proceeding  referred  to  as  to  he 
concluded  by  that  adjudication,  as  between  her  and  the 
defendants.  They  were  acting  on  such  reference  as  her 
attorneys  in  that  proceeding,  and  not  in  an  adversary 
relation.  The  question  whether  any  part  of  such  allow- 
ance of  $900,  made  by  the  referee  in  that  proceeding,  to 
the  defendants  for  their  services,  belonged  to  the  plain- 
tiff, as  between  her  and  her  attorneys,  was  not  decided 
or  litigated  before  the  referee,  Morris,  in  that  proceed- 
ing, and  no  question  of  that  kind  was  considered  by 
him  or  decided.    We  think  the  decision  of  the  referee 
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on  the  trial,  and  in  his  report,  on  this  question,  was 
erroneous.  If  the  referee  had  distinctly  stated,  in  his 
report,  that  the  same  was  based  exclusively  upon  proof 
before  him  of  the  value  of  the  defendant' s  services,  and 
that  he  had  not,  in  any  respect,  based  his  decision  upon 
the  said  adjudication  then  held  to  be  erroneous,  we 
might  perhaps  sustain  his  report  and  judgment,  on  the 
ground  that  the  plaintiflE  was  not  injured  by  the  error. 
But  this  does  not  appear,  and  we  cannot  determine  that 
such  error  did  not  control  or  affect  the  decision  of  the 
cause.  It  is  apparently  based  upon  such  decision  in  the 
report  of  the  referee,  and  we  do  not  see  that  the  error  is 
in  any  way  cured. 

The  referee  having  expressly  held  tljp^t  such  adjudi- 
cation was  final  and  conclusive  upon  the  parties,  and 
could  not  be  contradicted  or  vjtried  by  parol,  we  cannot 
presume  and  hold  that  he  disregarded  his  own  decision 
on  .this  point,  and  gave  force  and  effect  to  the  parol 
proof  received. 

The  judgment  should  therefore  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the  event. 

[FocFKiH  Dkpabtmsnt,  Gknbral  Term,  at  Bnffido,  June  8,  18Y8.    MuUin, 
Taleott  and  &  D.  SmUh,  Justices.] 


.Benjamin  Woodbury  vs.  Sidney  H.  Deloss. 

The  first  count  in  a  complaint  contained  a  cause  of  action  to  recover  damages 
for  frand  and  deceit  in  the  sale,  by  the  defendant,  to  W.,  M.  and  D.,  of  an 
interest  which  the  defendant  represented  that  he  owned  in  a  lease  of  oil 
lands.  It  alleged  the  falsity  of  the  representations ;  the  procarement  by 
means  of  them  of  the  price  agreed  to  be  paid  for  the  interest;  that  by  reason 
of  the  frand,  the  plaintiff  sustained  damages ;  and  that,  by  the  agreement, 
the  defendant  was  to  convey  the  interest  in  the  lease  to  D.,  for  the  benefit  of 
the  purchasers;  and  that  the  conveyance  was  made,  accordingly.  It  was 
farther  alleged  that  W.  and  M.  had  assigned  to  the  plaintiff  all  their  rights, 
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legal  and  equitable,  in  and  to  the  money  paid  to  the  defendant  for  the  inter- 
est in  the  lease,  and  to  all  claims  they,  and  each  of  them,  had  against  the  de- 
fendant, growing  out  of  the  purchase  of  such  interest;  and  that  D.  had 
released  the  defendant  from  all  claims  he  had  against  the  defendant,  groving 
out  of  the  matters  aforesaid. 

Eidd,  on  demurrer,  1.  That  the  said  first  count  ^contained  a  cause  of  action  for 
the  deceit ;  and  that  it  was  assignable. 

2.  That  inasmuch  as  only  two  of  the  three  purchasers  of  the  interest  in  the 
lease  assigned  to  the  plaintiff,  and  as  the  purchase  was  by  the  three  jdntlj, 
there  was  a  defect  of  parties ;  but  the  same  was  covered  by  the  allegatiaii  in 
the  complaint  that  D.  had  released  the  defendant  from  liability  to  hint 

The  same  complaint  contained  a  second  cause  of  action,  on  what  was  called  u 
implied  covenant,  that  the  defendai^t  had  the  interest  in  the  said  lease  that  he 
pretended  to  sell  to  W.,  M.  and  D.  Meld  that  the  second  count  contained  no 
cause  of  action. 

In  the  third  and  fourth  counts  it  was  alleged  that  the  defendant  was  indebted 
to  the  plaintiff  for  money  had  and  received  by  the  defendant  of  W.  and  U. 
"  on  <fec  as  above  stcEted  •"  hdd  that  this  averment  incorporated  the  ailcgt- 
tions  of  the  first  count  into  the  third  and  fourth  counts,  and  rendered  the 
latter,  counts  for  money  had  and  received  by  means  of  false  and  fraudulent 
representations ;  and  that  as  the  liability  grew  out  of  the  same  transadton, 
as  was  alleged,  with  that  contained  in  the  first  count,  they  were  properly 
united,  and  contained  causes  of  action. 

APPEAL  from  a  judgment  of  a  Spepial  Term,  over- 
ruling demurrers  to  the  complaint 

The  first  count  in  the  complaint  contains  a  c^use  of 
action  to  recover  damages  for  fraud  and  deceit  in  the 
sale  to  William  Woodbury,  Benjainin  McLean  and 
John  P.  Darling,  of  an  interest  which  the  defendant  rep- 
resented that  he  owned  in  a  lease  of  oil  lands,  in  the 
State  of  Pennsylvania.  The  falsity  of  the  representa- 
tions, the  procurement  by  the  means  of  them  of  the 
price  agreed  to  be  paid  for  the  interest,  and  that  hj 
reason  of  the  fraud  the  plaintiff  sustained  damages,  are 
averred. 

By  the  agreement  the  defendant  was  to  convey  the 
interest  in  the  lease  to  John  P.  Darling,  for  the  benefit 
of  the  purchasers,  and  the  conveyance  was  made  ac- 
cordingly. 

It  is  further  alleged  that  Woodbury  and  McLean 
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assigned  to  the  plaintiff  all  their  rights,  legal  and  equi- 
table, in  and  to  the  money  paid  to  the  defendant  for  the 
interest  in  the  lease,  and  to  all  claims  they  and  each  of 
them  had  against  the  defendant^  growing  out  of  the 
purchase  of  such  interest.  And  Darling  released  the 
defendant  from  all  claims  he  had  against  him,  growing 
out  of  the  matters  aforesaid. 

The  complaint  contains  a  second  cause  of  action  on 
what  is  called  an  implied  covenant,  that  the  defendant 
had  the  interest  in  the  said  lease  that  he  pretended  to 
sell  to  Woodbury,  McLean  and  Darling. 

There  is  a  third  count,  for  money  paid  to  the  defen- 
dant by  Woodbury,  and  another  for  the  money  paid  by 
McLean ;  which  sums  they  have  severally  assigned  to 
the  plaintiff. 

The  defendant  demurred  to  the  complaint  on  the 
grounds,  among  others,  that  the  court  has  not  jurisdic- 
tion ;  that  Darling  should  be  joined  as  plaintiff ;  and 
that  several  causes  of  action  have  been  improperly 
united  in  said  complaint ;  and  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

The  Special  Term  overruled  the  demurrers,  holding 
that  the  first  count  of  the  complaint  contained  a  cause 
of  action  for  deceit  in  inducing  Woodbury,  McLean  and 
Darling  to  enter  into  the  contract.  And  that  there  was 
no  misjoinder  of  causes  of  action,  because  there  was  no 
other  cause  of  action  stated  in  it. 

The  defendant  appealed  from  this  decision. 

By  the  Courtj  Mullin,  P.  J.  The  court  below  was 
right  in  overruling  the  demurrers.  The  first  count  con- 
tains a  cause  of  action  for  the  deceit^  and  it  was  assign- 
•  able.  {Johnston  v.  Bennetty  5  Abb.  iT.  8.  331.  Haight 
V.  Hayt,  19  N.  T.  464.) 

As  but  two  of  the  three  purchasers  of  the  interest  in 
the  lease  assigned  to  the  plaintiff,  and  as  the  purchase 
was  by  them  jointly,  there  is  a  defect  of  Darties,  un- 
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less  it  is  covered  by  the  allegation  in  the  complaint  that 
Darling  released  the  defendant  from  liability  to  him. 

It  was  decided  in  Baker  v.  Jewell^  (6  Mass.  460,)  that 
if  a  defendant,  liable  to  several  persons,  for  damages  for 
a  tort,  settles  with  one  of  them,  the  action  is  thereby 
severed,  and  the  other  injured  parties  may  maintam  ac- 
tions for  their  damages. 

It  was  also  held,  in  that  case,  that  a  false  and  fraud- 
nlent  affirmation,  made  by  a  seller  of  an  estate  to  two 
or  more  purchasers,  is,  in  its  nature,  a  several  tort  to 
each,  and  they  cannot  join  in  actions  therefor.  H  this 
is  the  rule  in  this  State^  the  plaintiff  could  maintain  the 
action  as  the  assignee  of  either  Woodbury  or  McLean. 

In  any  view  of  the  question,  the  first  count  contains 
a  cause  of  action. 

I  agree  with  the  court  below  that  the  second  connt 
contains  no  cause  of  action.  But  I  cannot  agree  that 
the  third  and  fourth  counts  do  not  contain  causes  of 
action. 

It  seems  to  me  that  the  allegation  that  the  defendant 
is  indebted  to  the  plaintiff  for  money  had  and  received 
by  the  defendant  of  Woodbury  and  McLean  "on  &c. 
as  above  stated,"  incorporates  the  all^ations  of  the  first 
count  in  the  other  containing  such  reference,  and  renders 
them  counts  for  money  had  and  received  by  means  of 
false  and  fraudulent  representations.  (1  Cfhit.  PI  113, 
386.)  And  as  the  liability  grows  out  of  the  same  trans- 
action, as  is  alleged,  with  that  contained  in  the  first 
count,  they  are  properly  united.    (Code^  §  167.) 

The  order  of  the  Special  Term  is  affirmed ;  the  defen- 
dant to  have  leave  to  answer. 

[FouBTH  DxPARTHxirT,  GsNx&AL  Tbsm,  at  Bnl&lo,  June  8,  1878.   MtB»t 
TaleoU  and  E.  D  SmiiK,  Justices.] 
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The  People,  ex  rel.  Agnew  and  others,  Commissioners 
of  Docks,  vs.  Andrew  H.  Geeen,  Comptroller. 

Hie  oommifisioners  of  docks,  in  the  city  of  New  York,  haye  authority  to  ex- 
pend, annually,  upon  the  docks,  piers  and  bulkheads  of  the  city,  under  the 
proyisions  of  the  charter,  a  sum  not  exceeding  three  millions  of  dollars,  for 
which  the  comptroller  is  directed  to  issue  and  sell  the  bonds  of  the  city  to 
that  amount. 

There  is  no  control  over  that  board,  as  to  the  purposes  for  which  the  moneys 
are  to  be  expended,  or  the  amount  to  be  applied  to  each  purpose ;  provided 
they  confine  their  expenditures  to  the  objects  spedfied  in  the  statute. 

Ab  respects  the  mode  in  which  the  commissioners  are  to  draw  the  money  from 
the  comptroller,  it  is  proper  that  in  making  a  requisition  upon  him,  they 
should  state  the  purpose  for  which  money  is  required,  tIz:  if  money  is  re- 
quired for  t^e  payment  of  salaries  and  employees,  they  should  make  their 
requisition  of  a  groes  sum  for  that  purpose.  In  like  manner  for  repairs,  or 
for  rebuilding  bulkheads,  or  new  piers,  or  the  purchase  of  land,  or  for  any 
other  purpose  within  the  law. 

Beyond  this,  the  statute  does  not  require  any  account,  in  the  requisition.  It 
does  not  require  bills  to  be  transmitted  to  the  comptroller ;  nor  has  he  any 
right  to  insist  upon  paying  their  employees. 

Upon  such  a  statement  as  that  above  mentioned,  of  the  purposes  for  which  the 
various  sums  are  required,  the  comptroller  is  bound  to  comply  with  the  re- 
qmsition,  and  pay  over  the  money  to  the  commissioners,  in  a  gross  sum,  to 
be  expended  by  ^em  in  their  discretion,  for  the  purposes  for  which  it  is 
drawn. 

The  several  provisions  of  the  charter  which  place  the  finances  of  the  city  under 
the  control  of  a  single  head,  require  that  the  commissioners  of  docks  should 
present,  with  their  requisitions,  the  proper  vouchers,  to  be  audited  and  ap- 
proved as  provided  in  respect  to  other  claims  and  accounts  in  which  the  cor- 
poration is  concerned  as  debtor.    Per  Davis,  J. 

APPEAL  from  an  order  made  at  a  Special  Term,  de- 
nying a  motion  made  by  the  relators,  for  a  man- 
damns  to  the  comptroller  of  the  city  of  New  York, 
requiring  him  to  pay  over  to  the  relators,  as  commis- 
sioners of  docks,  certain  moneys  for  which  they  had 
made  a  requisition  upon  Mm.  The  motion  was  denied 
upon  the  ground  that  the  requisition  was  not  accompa- 
nied by  any  certificate  or  statement  of  the  purposes  for 
which  the  money  was  required.  • 
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Ingbaham,  p.  J.  There  can  be  no  doubt  but  that  the 
commisslonersof  docks  haveautiiorily  to  expend  annual- 
ly,  upon  the  docks,  piers  and  bulkheads  of  the  city,  under 
the  provisions  of  the  charter,  a  sum  not  exceeding  three 
millions  of  dollars,  for  which  the  comptroller  is  directed 
to  issue  and  sell  the  bohds  of  the  city  to  that  amount 

Nor  is  there  any  control  over  that  board,  as  to  the 
purposes  for  which  th^  moneys  are  to  be  expended,  or 
the  amounts  to  be  applied  to  each  purpose;  provided 
they  confine  their  expenditures  to  the  objects  specified 
in  the  statute. 

The  only  question  leading  to  this  controversy  is,  as  to 
the  mode  in  which  they  are  to  draw  the  moneys  from 
the  comptroller.  The  statute  prescribes  that  they  shall 
be  drawn  out  and  paid  by  the  comptroller  for  the  seve- 
ral objects  Sind,  purposes  provided  in  the  act.  In  mak- 
ing  the  requisition,  it  is  proper  that  the  commissioners 
should  state  the  purpose  for  which  money  is  required, 
viz :  if  money  is  required  for  the  payment  of  salaries 
and  employees,  they  should  make  their  requisition  of  a 
gross  sum  for  that  purpose.  In  like  manner  for  repairs, 
or  for  rebuilding  bulkheads  or  new  piers,  or  the  pur- 
chase of  land,  or  for  any  other  purpose  within  the  law. 
Beyond  this,  the  statute  does  not  require  any  further 
account,  in  their  requisition.  It  does  not  require  bills 
to  be  transmitted  to  the  comptroller ;  nor  has  he  any 
right  to  insist  upon  paying  there  employees.  These 
powers  are  vested,  by  law,  in  the  board,  and  with  the 
payment  of  such  accounts  the  comptroller  has  no  right 
to  interfere. 

We  think  %that  upon  such  a  statement  of  the  purposes 
for  which  the  various  sums  are  required,  the  comptroller 
is  bound  to  comply  with  the  requisition,  and  pay  over 
the  money  to  the  commissioners,  in  a  gross  sum,  to  be 
expended  by  them  in  their  discretion,  for  the  purposes 
for  which  it  is  drawn.     ' 

The  present  order  should  be  affirmed,  without  costs. 
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Davis,  J.  I  concur  in  the  result ;  to  wit,  that  the 
order  appealed  from  should  be  affirmed.  But  I  am  of 
the  opinion  that  the  several  provisions  of  the  charter 
which  place  the  finances  of  the  city  under  the  control 
of  a  single  head,  require  that  the  commissioners  of  docks 
should  present  with  their  requisitions  the  proper  vouch- 
ers to  be  audited  and  approved,  as  provided  in  respect 
to  other  claims  and  accounts  in  which  the  corporation 
is  concerned  as  debtor.  I  think  the  system  of  guards 
and  checks  provided  against  the  improper  drawing  of 
money  from  the  treasury,  and  the  improvident  expendi- 
ture thereof,  was  intended  to  be  extended  to  all  classes 
of  expenditures  by.  every  department  of  the  city.  And 
I  see  no  mode  of  protecting  the  city  against  unauthor- 
ized expenditures,  by  the  commissioners  of  docks,  ex- 
cept by  appljring  the  safeguards  of  audit  and  approval 
by  the  financial  head.  The  powers  claimed  by  the  rela- 
tors are  inharmonious  with  the  general  system  of  finance 
created  for  the  city,  and  open  a  wide  door  for  fraudu- 
lent and  irresponsible  disbursements. 

The  order  below  having  denied  the  application  for  a 
gross  sum,  should  be  affirmed,  not  only  for  the  reason 
assigned  by  the  Special  Term,  but  also  because  the 
requisition  was  not  accompanied  by  proper  vouchers  of 
expenditure. 

Order  affirmed. 

[FiBBT  DspABTiaENi*,  Gkitibal  Tkuc,  at  New  York,  May  6,  1878.    Ingraham 
and  DavU,  Juetioes.] 
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Emma  Hbnly,  guardian  &c.  of  Henry  Fitzgemld,  an  in- 
fant, m.  Maby  Akn  Fitzgerald,  ex'x  &c.,  and  others. 

A  wiU  contained  the  following  provision :  "  Unless  f  shall  purchase  a  Hvm  for 
my  said  grandson's  use  during  my  lifetime,  then  I  hereby  authorize  and  di- 
rect my  executors,  or  a  majority,  or  the  surviyors,  of  them  to  porchaae,  with 
funds  belonging  to  my  estate,  a  farm  to  be  selected  by  them  situated  in  the 
vicinity  of  Lansingburgh  or  Troy,  N.  Y.,  of  the  value  of  not  leas  than  four- 
teen nor  more  thaa  twenty  thousand  dollars,  and  to  aUow  my  said  grandson 
to  have  the  use  and  income  thereof,  and  the  management  thereof,  for  a&d 
during  his  natural  life.  If  I  shall  make  such  purchase  during  my  lifetiiiie, 
then  my  executors  shaU  not  purchase  said  farm  as  herein  required,  hot  my 
grandson  shall  have  the  use  and  management  of  said  farm  during  his  natural 
life."  Hdd  that  this  provision  of  the  will  was  inoperative  and  void ;  1.  Tfait 
the  direction  did  not  create  a  valid  power;  2.  That  a  power  in  trust  was  not 
created ;  8.  That  the  provision  was  too  voffue  and  indefiniu  to  be  carried 
into  effect 

By  the  same  wiU,  the  testator  directed  that  his  grandson,  H.  F.,  should  bare 
and  enjoy  the  net  income  of  the  residue  of  the  entire  estate,  during  his 
natural  life,  after  he  became  fourteen  years  of  age ;  and  in  case  H.  F.  should 
leave  him  surviving  lawful  issue,  then  such  issue  t^  become  seised  of  the 
estate.  But  in  case  ho  should  die  without  leaving  such  issue,  the  property 
to  be  divided  between  the  testator's  two  sisters,  and  the  children  of  a  de- 
ceased sister.  The  will  created  the  executors  trustees,  and  in  that  capacity 
charged  them  with  the  care  and  control  of  the  estate  during  the  life  of  H.  F., 
with  a  direction  to  pay  to  the  guardian  of  H.  F.  the  net  income  thereof  after 
he  should  become  fourteen  years  of  age,  and  until  he  should  arrive  at  the 
age  of  twenty-one.  And  after  that  period,  to  pay  to  H.  F.  such  net  income 
during  life.  It  further  directed  them  to  expend  so  much  of  the  income  of  the 
estate  as  in  their  judgment  should  be  necessary  toward  the  education,  main- 
tenance and  support  of  H.  F.  until  he  reached  the  age  of  fourteen  years;  np 
to  which  period  the  trustees  were  to  judge  in  regard  to  the  amount  of  each 
expenditure,  subject  only  to  the  direction  of  the  court.  Hdd^  that  the  execu- 
tors, as  trustees,  were  charged  with  the  care  and  control  of  the  estate,  aod 
were  to  keep  the  same  invested  during  the  natural  life  of  H.  F.,  and,  ontil 

'  he  should  reach  the  age  of  fourteen  years,  apply  toward  his  support  and 
education  such  sum,  out  of  the  income,  as  in  their  judgment  should  be 
necessary;  and  after  that  period,  and  until  he  should  reach  the  age  of 
twenty-one,  to  pay  to  his  guardian  ihe  net  income  of  the  estate;  and  after 
H.  F.  should  attain  the  age  of  twenty-one  years,  to  pay  to  him  such  net  in- 
come daring  his  natural  life. 

THIS  is  an  actipn  brought  to  obtain  a  judicial  con- 
struction of  the  will  of  Patrick  Fitzgerald,  late  of 
Lansingburgh,  deceased. 
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I  A.  Merritt  and  R.  A.  Parmenter^  for  the  plaintiff. 

01  J.  Lansing  and  Martin  L  Tonmsend,  for  the  de- 
fendants. 

INGALL8,  J.  Patrick  Fitzgerald  made  Ms  last  will 
and  testament  on  the  81st  day  of  January,  1870,  and 
died  March  5th  of  the  same  year.  The  will  was  proved, 
as  a  will  of  real  and  personal  estate,  March  23,  1870. 
Only  two  of  the  persons  named  as  executors  qualified, 
viz.,  Mary  Ann  Fitzgerald  and  Matthew  Higgins.  And 
since  the  probate  of  the  will  Matthew  Higgins  has  de- 
ceased. The  plaintiff  has  been  appointed  by  the  surro- 
gate of  Rensselaer  county  guardian  of  the  person  of  the 
said  Henry  Fitzgerald,  who  now  resides  with  his  mother. 
The  plaintiff  has  married  since  the  death  of  her  former 
husband.  From  a  careful  examination  of  the  will  I  am 
convinced  that  the  testator  intended,  after  providing  for 
his  wife,  Mary  Ann  Fitzgerald,  during  her  natural  life, 
or  so  long  as  she  should  remam  his  widow— and  cre- 
ating an  annuity  in  &vor  of  his  sister  Catharine  McDon- 
ald of  $60 — ^and  providing  for  the  erection  of  a  fence 
around  his  cemetery  lot,  and  the  preservation  thereof, 
that  his  grandson,  Henry  Fitzgerald,  should  have  and 
enjoy  the  net  income  of  the  residue  of  the  entire  estate 
during  his  natural  life,  after  he  became  fourteen  years 
of  age.  And  in  c^se  said  grandson  should  leave  him 
surviving  lawful  issue,  then  and  in  that  event,  such  issue 
to  become  seised  of  the  estate.  But  in  case  he  should 
die  without  leaving  such  issue,  the  property  to  be  di- 
vided between  the  two  sisters  of  the  testator,  Catharine 
McDonald  and  Bridget  Downing,  and  the  children  of 
his  deceased  sister,  Ann  Murry,  in  the  following  man- 
ner :  One  third  thereof  to  each  sister,  and  the  remaining 
third  to  the  children  of  Ann  Murry.  This  interpretation 
of  the  will  disposes  of  the  entire  estate,  and  I  believe  in 
harmony  with  the  intention  of  the  testator,  which  is  to 
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control  in  the  construction  of  a  will,  provided  no  princi- 
ple of  law  intervenes  to  defeat  snch  intention.  The  will 
creates  the  executors  trustees,  and  in  that  capacity 
charges  them  with  the  care  and  control  of  the  estate 
during  the  life  of  the  said  Henry  Fitzgerald,  with  a  di- 
rection to  pay  to  the  guardian  of  said  Henry  the  net 
income  thereof,  after  he  shall  become  fotirteen  years  of 
age,  and  until  he  arrives  at  the  age  of  twenty-One  years ; 
and  after  the  last  mentioned  period,  to  pay  to  said  Henry 
such  net  income  during  his  natural  life.  It  farther 
directs  them  to  expend  so  much  of  the  income  of  the 
estate  as  in  their  judgment  should  be  necessary,  toward 
the  education,  maintenance  and  support  of  said  Henry 
until  he  attains  the  age  of  fourteen  years,  up  to  which 
period  the  trustees  are  to  judge  in  regain  to  the  amount 
of  such  expenditure,  subject  only  to  the  direction  of  the 
court.  It  is  therefore  unimportant  to  inquire  whether 
the  appointment,  by  the  will  of  the  said  Mary  Ann  Fitz- 
gerald, as  the  guardian  of  the  said  Henry,  is  valid  and 
obligatory,  so  far  as  the  property  is  concerned.  The 
will  contains  the  following  provision :  "  Unless  I  shall 
purchase  a  farm  for  my  said  grandson's  use  during  my 
lifetime,  then  I  hereby  authorize  and  direct  my  execu- 
tors, or  a  majority,  or  the  survivors  of  them,  to  purchase, 
with  funds  belonging  to  my  estate,  a  farm  to  be  selected 
by  them,  situated  in  the  vicinity  of  Lansingburgh  or 
Troy,  N.  Y.,  of  the  value  of  not  less  than  fourteen,  nor 
more  than  twenty  thousand  doUars,  and  to  allow  my 
said  grandson  to  have  the  use  and  income  thereof,  and 
the  management  thereof,  for  and  during  his  natural  life. 
If  I  shall  make  such  purchase  during  my  lifetime,  then 
my  executors  shall  not  purchase  said  farm,  as  herein 
required.  But  my  grandson  shall  have  the  use  and 
management  of  said  farm  during  his  natural  life."  I  am 
of  opinion  that  this  provision  of  the  will  is  inox)erative 
and  void.  1.  This  direction  does  not  create  a  valid 
power.    The  Revised  Statutes  (1  H.  8.  682,  §  74,  Bdm. 
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ed.)  defines  a  power  as  follows:  "A  power  is  an  au- 
thority to  do  some  act  in  relation  to  lands,  or  the  crea- 
tion of  estates  therein,  or  of  charges  thereon,  which  the 
owner,  granting  or  reserving  snch  power,  might  himself 
lawfully  perform."  It  seems  too  clear  to  require  dis- 
cussion to,  show  that  the  direction  in  question  is  not 
within  the  provision  of  the  statute  referred  to.  2.  A 
power  in  trust  is  not  created.  The  will,  in  terms,  ex- 
cludes the  executors  and  trustees  from  the  receipt  of 
the  rents  and  profits,  and  from  the  control  of  the  farm 
when  purchased,  and  directs  that  the  grandson  should 
have  the  use,  management  and  income  thereof  during 
his  natural  life.  No  trust  was  therefore  conferred  upon 
the  executors.  {Beekman  n.  Bonsor^  23  N.  Y.  298.) 
3.  The  provision  is  too  vague  and  indefinite  to  be  car- 
ried into  effect.  There  is  no  direction  as  to  who  should 
be  named  as  grantee  in  the  deed.  Nor  is  there  any  pro- 
vision in  regard  to  the  care  and  management  of  the 
farm  during  the  infancy  of  the  said  grandson,  when  he 
would  be  wholly  incompetent  to  manage  the  same.  It 
seems  whpUy  impracticable  for  the  executors  to  under- 
take to  carry  out  this  direction  of  the  testator.  As  no 
particular  fund  is  designated  with  which  the  purchase 
was  to  be  made,  nor  any  specific  amount  fixed,  save  that 
the  sum  to  be  expended  should  not  exceed  twenty  thou- 
sand dollars,  or  be  less  than  fourteen  thousand  dollars, 
no  separation  of  the  estate  is  effected,  but  the  same  re- 
mains one  general  fund.  Hence  no  question  necessarily 
arises  as  to  what  becomes  of  the  fund  with  which  the  farm 
was  directed  to  be  purchased.  If  the  foregoing  is  a  cor- 
rect interpretation  of  the  will,  it  follows  that  the  execu- 
tors, as  trustees,  are  charged  with  the  care  and  control 
of  the  estate,  and  are  to  keep  the  same  invested  during 
the  natural  life  of  said  Henry  Fitzgerald,  and,  until  he 
arrives  at  fourteen '  years  of  age,  apply  toward  his  sup- 
port and  education  such  sum  out  of  the  income  as  in 
their  judgment  shall  be  necessary.    And  after  he  at- 
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__ ^ 

tains  the  age  of  fourteen  years,  and  until  he  becomes 
twenty.-one,  pay  to  the  guardian  of  said  Henry  the  net 
income  of  the  estate ;  and  after  he  attained  the  age  of 
twenty-one  years,  pay  to  him  such  net  income  dmiog 
his  natnral  life.  It  appears  that  by  an  order  of  this 
court  the  executor  and  trustee  has  been  directed  to  ex- 
pend five  dollars  per  week  toward  the  support  and 
education  of  said  Henry ;  and  it  is  now  insisted  that 
considering  the  magnitude  of  the  estate  and  the  &ct  that 
the  infant  has  arrived  at  an  age  when  the  expense  of 
education  and  support  has  necessarily  increased,  such 
allowance  should  be  increased.  In  view  of  all  the  cir- 
cumstances I  conclude  that  an  allowance  of  ten  doUara 
per  week  will  not  be  excessive,  and  that  such  sum  be 
paid  by  the  executor  and  trustee. 

[Rensbslaxe  Circuit  Ain>  Spscial  Tkrx,  June  2,  1878.    InffolU,  Justice.] 
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« 

Where,  in  an  action  for  the  specific  performanoe  of  a  parol  contract  to  reooa* 
yey  to  the  mortgagor  premises  sold  under  a  decree  of  foredosnre,  the  defen- 
dants deny  the  agreement  set  out  In  the  complaint,  and  set  np  an  agreeoMot 
to  reoonvey  npon  different  terms  and  conditions,  the  contract  so  set  up  in 
the  answer  cannot  be  held  sufficient  to  take  the  case  out  of  the  statute  of 
frauds,  because  it  does  not  correspond  with  that  alleged  in  the  complaint 

The  defendant,  in  such  an  action,  is  not  obliged  to  set  up  the  statute  of  frands 
in  his  answer;  as,  under  the  modem  rule,  a  party  is  only  called  upon  to 
allege  the  fSacts  he  intends  to  prove,  and  need  not  set  out,  or  refer  to,  the 
statute  he  intends  to  rely  upon. 

Although  ajEMtrf  payment  of  the  purchase  money  is  not  suffident  to  take  an 
agreement  for  the  sale  of  land  out  of  the  statute  of  frauds,  yet  payment  of  the 
whole  purchase  money  will  be  sufficient  for  that  purpose,  in  equity.  The  ooo- 
tract  being  fully  executed  by  one  party,  equity  demands  that  the  other  shall 
be  compelled  to  perform  his  part  of  it. 

In  all  the  cases  upon  the  subject  of  part  performance,  whether  by  payment  or 
entry  upon  the  poesession,  it  is  held  that  specific  performance  will  be  decreed 
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when  it  appeara  that  the  party  aeeking  it  cannot  be  restored  to  all  hia  rights, 
by  an  action  at  law. 

The  defendant,  a  mortgagee,  having  bid  off  the  mortgaged  premises,  at  a  sale 
under  a  decree  of  foreclosure,  at  a  price  far  below  their  value,  made  a  parol 
agreement  with  the  mortgagor,  to  waive  the  sale  and  reconvey  the  premises 
to  the  latter,  upon  being  paid  the  mortg^age  debt,  interest,  and  costs  of  the 
foreclosure.  This  sum  was  subsequently  paid  to  his  agent  and  attorney,  who 
tendered  the  same  to  the  mortgagee.  The  latter  refused  to  receive  the  same, 
or  to  reconvey,  and  demanded  possession  of  the  premises.  The  mortg^or, 
relying  upon  the  promise  and  agreement  of  the  defendant,  acquiesced  in  the 
sale,  and  omitted  to  apply  by  motion  to  set  it  aside.  JBIdd  that  to  permit  a 
party  to  avmd  his  agreement,  under  such  drcumstances,  and  obtain  a  prop- 
erty worth  $10,000,  and  hold  a  judgment  for  $2,200  deficiency,  in  liquidation 
of  a  mortgage  debt  of  some  $4,000,  would  be  allowing  the  statute  of  firauds 
to  be  used  as  an  instrument  of  fraud,  instead  of  a  shield  against  it.  Specific 
performance  of  the  agreement  to  reconvey  decreed. 

Held,  aUo,  that  the  defendant  could  not  resist  a  claim  for  specific  performance 
by  insisting  that  the  plaintiff  had  lost  her  right  to  move  for  a  resale  by 
laches ;  the  evidence  showing  that  she  had  relied  upon  the  defendant's  agree- 
ment to  waive  the  sale,  and  reconvey.  And  that  this  was  a  sufficient  excuse 
for  her  not  having  asked,  at  an  earlier  day,  the  interference  of  a  court  of 
equity. 

The  possession,  which  will  take  a  case  out  of  the  statute  of  firauds,  must  be 
referable  to  the  agreement  of  which  performance  is  sought.  But  when  the 
acquiescence  in  the  possession  of  the  preolises  has  been  for  a  considerable 
time,  that  circumstance  must  be  taken  into  consideration,  upon  the  question 
as  to  the  right  of  the  vendor  to  set  up  the  statute. 

Where  the  possession  of  a  mortgagor  was  allowed  to  continue  for  a  period  of 
about  eleven  months,  alter  a  sale  of  the  mortgaged  premises  under  a  decree 
of  foreclosure,  and  during  a  whole  season  for  the  beneficial  enjoyment  of  a 

'  funm ;  the  mortgagor  having  no  other  title  than  such  as  she  must  be  deemed,  in 
equity,  to  have  acquired  in  virtue  of  the  purchaser's  agreement  to  widve  l^e 
sale  and  reconvey  the  premises;  ffdd  that  under  such  circumstances,  the 
acquiescence  of  the  purchaser,  in  such  possession — especially  as  the  use  of 
the  premises  was  valuable — ^was  significantly  against  his  right  to  avail  him- 
self of  the  statute  of  frauds 

• 

IN  January,  1872,  the  plaintiff  was  seised  in  fee  sim- 
ple of  the  lands  described  in  the  complaint,  npon 
which  the  defendant  William  Cooper  held  two  mort- 
gages over  dne,  and  upon  which  he  commenced  an  ac- 
tion of  foreclosure.  Such  proceedings  were  had,  in  that 
suit,  that  a  decree  of  foreclosure  was  entered.  A  referee 
in  said  decree  named,  on  the  20th  of  May,  1872,  offered. 
Vol.  LXV.  33 
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pursuant  to  notice,  the  premises  for  sale,  and  sold  them 
to  the  highest  bidder,  who  was  the  mortgagee,  upon  a 
bid  of  $2,000,  and  a  judgment  was  entered  up  for  the 
deficiency,  amounting  to  about  $2,200.  At  the  time  of 
sale,  the  plaintiff  did  not,  nor  did  any  one  in  her  behalf, 
attend.  But  shortly  after  the  sale,  her  husband,  acting 
in  her  behalf,  at  Herkimer,  at  the  office  of  the  attorney 
in  the  foreclosure  suit,  had  an  interview  with  Cooper,  in 
respect  to  the  sale  and  premises ;  and  the  defendant 
Cooper  offered  to  waive  the  sale  and  reconvey  the  prem- 
ises, upon  being  paid  the  amount  of  his  claims.  The 
said  husband,  in  behalf  of  this  plaintiff,  undertook  to 
comply  with  the  offer.  Subsequently  the  husband  and 
Cooper,  pursuant  to  an  arrangement,  mej  at  the  office 
of  Addison  C.  Miller,  Esq. ,  a  lawyer,  and  the  attorn?/ 
of  the  Utica  Savings  Bank,  for  the  purpose  of  consum- 
mating such  understanding.  The  defendant  Cooper 
produced  a  statement,  prepared  by  his  attorneys  in  the 
foreclosure  suit,  showing  the  amount  due  upon  the 
mortgages  and  for  expenses  of  the  sale;  and  at  the 
request  of  Cooper,  Miller,  as  the  agent  and  attorney  of 
Cooper,  prepared  a  computation  showing  the  amount 
due  to  Cooper,  and  the  said  Cooper  had  a  deed  ready 
for  execution,  of  the  premises,  and  there  and  then 
agreed  to  reconvey  said  premises  and  waive  the  sale,  in 
behalf  of  this  plaintiff,  upon  receiving  the  sum  thus 
found  due  him.  Thereupon  it  was  agreed  that  the  said 
Miller  should,  in  behalf  of  the  savings  bank,  loan  to 
Mrs.  Morrill  $3,800,  as  soon  as  she  received  such  deed 
t)f  reconveyance  so  to  be  executed  by  Cooper  and  wife, 
upon  a  mortgage  to  be  executed  by  Mrs.  MorriU ;  and 
to  that  end  Miller,  in  behalf  of  Mrs.  Morrill,  caused  an 
appraisal  of  the  premises  to  be  made,  and  was  ready,  in 
behalf  of  said  bank,  to  make  such  loan. 

Thereupon,  the  said  husband  of  the  plaintiff,  prepared 
his  check  for  a  sum  sufficient  with  the  $3,800,  to  pay 
off  the  claims  for  debt  and  interest,  and  costs  of  such 
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foreclosure,  payable  to  the  order  of  Cooper,  and  then 
and  there  delivered  it  to  said  Cooper,  amounting  to  some 
$431.  Cooper  received  it,  and  wrote  his  name  by  way 
of  endorsement  thereof,  and  handed  it  to  Miller  to  re- 
ceive as  his  agent  and  attorney,  and  to  hold  and  keep 
the  avails  thereof  until  the  balance  should  be  paid  in 
behalf  of  the  plaintiff. 

The  said  Cooi)er  took  the  deed  so  to  be  executed  by 
himself  and  wife,  promising  to  return  it  to  Miller  duly 
executed,  so  as  to  reinvest  the  plaintiff  with  the  title  to 
said  premises,  but  never  actually  executed  and  delivered 
the  same  to  Miller,  nor  to  the  plaintiff. 

The  husband  and  Cooper  had  several  interviews,  there- 
after, in  respect  to  the  consummation  of  the  agreement 
and  understanding  aforesaid.  On  the  28th  of  March, 
1873,  the  defendant  Cooper  caused  a  demand  to  be  made 
upon  the  plaintiff  foT  possession  of  said  premises  under 
the  sale,  which  she  refused ;  and  thereupon  the  plaintiff, 
on  or  about  the  4th  of  April,  1873,  raised  the  balance  of 
the  money  so  agreed  to  be  paid  to  Cooper,  and  placed 
the  same  in  the  hands  of  Miller,  as  the  agent  and  attor- 
ney of  Cooper;  who,  immediately  thereafter,  in  legal 
tender  currency,  tendered  the  same  to  Cooper,  and  asked 
for  a  compliance  with  the  understanding  theretofore  had 
by  and  between  the  plaintiff  and  the  said  Cooper. 
Cooper  refused  to  comply  and  to  take  personal  posses- 
sion of  the  money  so  tendered  to  him. 

The  plaintiff  continued  in  possession  of  the  premises 
from  the  day  of  sale,  and  still  continues  in  x>ossession 
thereof.  The  value  of  said  premises  was  and  is  $10,000, 
and  the  rental  thereof  some  $700  annually. 

The  plaintiff  asks  a  specific  performance  by  the  de- 
fendants of  the  agreement  made  as  aforesaid. 

William  Kernan^  for  the  plaintiffs. 

Earl^  Smith  &  Brovyriy  for  the  defendants. 
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Haedin,  J.  Confessedly,  the  equities  of  this  case  are 
very  strongly  with  the  plaintiff.  It  remains  to  be  con- 
sidered, upon  the  facts  shown  upon  the  trial,  whether  the 
plaintiff  can,  consistentiy  with  the  rules  of  equity,  have 
a  decree  for  the  specific  performance  of  the  alleged  agree- 
ment made  by  Cooper  in  respect  to  the  sale,  and  to  re- 
convey  the  premises  upon  receiving  his  mortgage  debt, 
interest  and  costs  of  the  foreclosure. 

The  defendants  deny  the  agreement  set  out  in  the 
complaint,  and  set  up  an  agreement  to  recovery  to  the 
plaintiff  upon  different  terms  and  conditions;  and  do 
not,  in  terms,  set  up  the  statute  of  frauds. 

The  contract  set  up  in  the  answer  cannot  be  held  suf- 
ficient to  take  the  case  out  of  the  statute,  as  it  does  not 
correspond  with  that  alleged  in  the  complaint.    {Harris 
V.  KnickerhdcJcer^  5  Wend.  638.    Jerois  v.  Smithy  Hcff, 
Ch.  470.    HaigM  v.  ChiU,  34  Barb.  186.)    The  lat- 
ter case  very  clearly  holds,  for  the  reasons  givai  by 
Justice  E.  D.  Smith,  that  the  defendant  need  not  set  up 
the  statute  of  frauds,  in  his  answer ;  as,  under  the  mod- 
em rule,  the  party  is  only  called  upon  to  allege  the  facts 
he  intends  to  prove,  and  need  not  set  out  or  refer  to  the 
statute  he  intends  to  rely  upon.     The  question  raised  by 
the  learned  counsel  for  the  defendants  must  therefore  be 
met,  and  determined,  upon  the  allegations  of  the  com- 
plaint  and  the  proofs  taken  upon  the  trial,  to  wit,  has 
there  been  such  a  part  performance  as  to  take  the  case  out 
of  the  statute ;  or,  in  other  words,  such  a  part  performance 
as  to  estop  the  defendants,  in  a  court  of  equity,  from 
setting  up  and  relying  upon  the  statute. 

The  early  English  cases  held  that  part  payment  of  the 
purchase  price  was  sufficient  to  take  the  case  out  of  the 
statute ;  but  they  were  soon  overruled,  and  the  law  set- 
tied,  in  England,  that  part  payment  did  not  relieve  from 
the  statute.  {Fry  on  Specific  Perf.  §  390,  p.  256,  3df  ed. 
3  WasTib.  on  Real  Prop.  215.  Sug.  on  Vend.,  ch.  3, 
%7,p.  107  &c.    9  Ves.  234.     WiUard's  Eq.  Jut.  284.) 
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And  it  was  afterward  held,  in  England,  that  payment  of 
the  whole  purchase  price  took  the  case  out  of  the  stat- 
ute. But  that  decision  was  overruled,  and  the  English 
rules,  as  stated  above,  have  been  followed  in  most  of  the 
States  in  this  country. 

In  this  State,  the  rule  that  part  jxayment  of  the  pur- 
chase money  is  not  sufficient  to  take  a  case  out  of  the 
statute  has  been  adopted,  and  seems  now  to  be  so  fully 
adjudged  as  to  admit  of  no  question  or  doubt  {Rhodes 
V,  Hhodes,  3  Sandf,  Ch.  279.  Malins  v.  Bnyum^  4  N.  T. 
403.  Baldwin  v.  Palmer^  10  id.  232.  Cogger  v.  Lan- 
sing^ 43  id.  660.) 

But  it  has  been  said,  in  several  cases,  in  this  State, 
that  a  payment  of  the  whole  purchase  money  is  suffi- 
cient to  take  the  agreement  out  of  the  statute,  and  that 
non-performance  would  be  a  fraud.  {WiUarWs  Eq. 
Jwr.  284,  286.) 

An  early  line  of  cases  is  to  be  found  where  a  distinc- 
tion was  taken  in  favor  of  payment  made  in  full,  by 
labor  and  services ;  but  in  commenting  upon  that  dis- 
tinction, Willard,  at  page  285,  says  it  is  not  founded  in 
principle ;  and  that  "the  contract  is  in  both  cases  ful- 
filled by  the  purchaser."  {Willard' s  Eg.  Jut.  285.) 
In  Fannin^.  McMuUen^  (2  Abh.  N.  8.  224,)  it  was  held 
that  full  payment,  when  it  may  be  inferred  that  a  fraud 
would  result  from  a  refusal,  would,  in  equity,  take  the 
case  out  of  the  statute.  The  same  case  also  declares 
that  full  payment  is  suffidervt.  Daly,  J.,  says,  in  that 
case :  "  The  contract  is  then  fully  executed  by  one,  and 
equity  demands  that  the  other  should  be  compelled  to 
I)erform  his  i)art  of  it" 

In  Cagger  v.  Lansing^  {supra,)  Grover,  J.,  says  that 
"  pajrment  by  the  defendant,  to  the  intestate,  of  a  part 
of  the  purchase  money  did  not  take  the  contract  out  of 
the  statute,  so  as  to  enable  the  intestate  or  her  repre- 
sentatives to  maintain  an  action  thereon  for  the  recovery 
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of  the  balance  of  the  pnrchase  money  agreed  to  be  paid 
for  the  land." 

The  case  is  therefore  an  authority  only  npon  the  effect 
of  part  payment  of  the  purchase  money,  in  an  action  at 
law.     {See  pp.  261,  254.) 

It  is  now  settled  that  a  sale  made  to  a  mortgagee,  for 
an  inadequate  price,  wiQ  be  opened  more  readily  than 
when  a  stranger  is  the  purchaser  in  the  usual  and  ordi- 
nary way,  in  good  faith.  {KeUogg  v.  HoweU^  62  Barh. 
280,  and  cases  there  cited.)  And  the  same  case  holds 
that  the  remedy  of  a  party  for  an  inequitable  sale  is  by 
motion,  which  is  addressed  to  the  discretion  of  the  court. 

In  this  case,  it  must  be  obvious  upon  the  proofe,  to 
any  one  who  carefully  considers  them,  that  the  agree- 
ment of  the  defendant  Cooper  lulled  the  plaintiff  so  that 
•  she  made  no  attempt  to  open  the  sale,  by  motion,  and 
that  some  ten  months  elapsed  after  the  sale  before  the 
defendant  signified  his  intention  to  insist  upon  it  Al- 
though it  is  not  clear  that  a  resale  would  have  been 
ordered,  yet  an  important  right  which  the  plaintiff  had, 
to  make,  promptly,  a  motion  for  a  resale,  by  relying 
upon  the  agreement  of  the  defendant,  has  been  waived 
or  lost. 

In  all  the  cases  upon  the  subject  of  part  performance, 
whether  by  payment  or  entry  upon  possession,  it  is  held 
that  specific  performance  will  be  decreed  when  the  court 
can  see  that  the  party  seeking  it  cannot  be  restored  to  all 
his  rights,  by  an  action  at  law.  {Lowry  v.  Tfew,  8  Barb. 
Oh.  407. )  That  principle  is  applicable  to  this  case.  Conr 
nor  V.  Brush,  (2  N.  T.  Leg.  Ohs.  289,)  cited  2  A46.  Dig. 
81,  holds  that  ^ '  an  agreement  between  a  judgment  creditor 
who  has  purchased  real  property  on  his  own  excution, 
that  if  the  debtor  would  not  redeem  he  should  have  the 
surplus  upon  the  sale  of  the  property,  beyond  the  amount 
bid  and  the  interest  and  charges,  creates  no  trust  in  the 
property,  and  is  a  valid  agreement,  although  by  parol, 
and  not  within  th^  statute  of  frauds." 
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It  was  said  by  Johnson,  J.,  in  Carpenter  v.  Oakley^ 
(2  Lans,  468,)  that  to  allow  a  party  **thtis  to  take  ad- 
vantage of  the  statute  of  frauds  would  be  using  it  to 
promote  fraud,  instead  of  preventing  frauds  and  per- 
juries," In  Ryan  v.  Dox^  (34  N.  T.  307,)  it  was  held 
that  a  fraudulent  use  of  the  statute  will  not  be  permitted. 

Although  there  was  no  agreement,  here,  before  the 
sale,  to  bid  in  for  the  mortgagor  and  for  her  use,  as  in 
Ryan  v.  Dox^  the  court  is  able  to  see,  upon  the  proofs, 
an  acquiescence  in  the  sale,  with  a  reliance  upon  the 
agreement  of  the  defendant,  and  that  the  same,  to  some 
extent,  ripened  so  as  not  to  be  as  liable  to  be  set  aside 
upon  motion.  And  this  occurred  because  the  plaintiff 
relied  upon  the  agreement  to  give  up  the  land,  and  to 
make  a  reconveyance  upon  repayment  of  the  mortgage 
debt,  interest  and  costs. 

The  plaintiff  cannot  be  completely  restored  to  the 
position  which  she  had  before  she  relied  upon  the  de- 
fendant's agreement.  To  permit  a  party  to  avoid  his 
agreement,  under  suc^  circumstances,  and  obtain  a 
property  worth  $10,000,  and  hold  a  judgment  for  $2,000 
deficiency,  in  liquidation  of  a  mortgage  debt  of  some 
$4,000,  ^*  would  be  allowing  the  statute  of  frauds  to  be 
used  as  an  instrument  of  fraud,  instead  of  a  shield 
against  it"  {Bennett  v.  Ahrams^  41  Barh.  619.  Ryan 
V.  Dox,  34  N.  Z.  307.  RatTibtm  v.  Rathhun^  6  Barh. 
106.) 

It  will  not  do  for  the  defendant  to  answer  that  the 
plaintiff  lost  her  right  to  move  for  a  resale  by  laches ; 
for  the  evidence  indicates  that  her  reliance  was  upon 
the  agreement  of  the  defendant  to  waive  the  sale,  and 
reconvey ;  and  that  is  a  sufELcient  excuse  for  not  having 
asked,  at  an  earlier  day,  the  interference  of  a  court  of 
equity.     {WiUistony.  WiUiston,  41  Barb,  635.) 

The  learned  counsel  for  the  defendants  is  correct  in 
saying  that  the  possession,  which  will  take  a  case  out  of 
the  statute,  must  be  referable  to  the  agreement  of  which 
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performance  is  sought ;  but  when  the  acquiescence  has 
been  for  a  considerable  time  in  the  possession  of  the  prem- 
ises, that  circumstance  must  be  taken  into  consideration, 
upon  the  question  as  to  the  right  of  the  vendor  to  eefc 
up  the  statute.  {Fry  on  Spedflc  Per/.  259,  §  400,  and 
cases  cUed;  id.  §  397.)  Here  the  possession  of  the 
plaintiff  was  allowed,  voluntarily,  for  a  period  of  about 
eleven  months,  and  during  a  whole  season  for  beneficial 
enjoyment  of  an  agricultural  farm.  She  had  no  other 
title  than  such  as  she  must  be  deemed,  in  equity,  to 
have  acquired  in  virtue  of  the  defendant's  agreement  to 
waive  the  sale  and  reconvey  the  premises.  Under  such 
circumstances,  the  acquiescence  of  the  defendant  in  the 
possession — especially  as  the  use  of  the  premises  was 
valuable — must  have  been  significantly  against  the  de- 
fendant' s  right  to  avail  of  the  statute. 

The  equities  of  this  case,  and  the  foregoing  consider- 
ations, lead  the  court  to  the  conclusion  that  the  plain- 
tiff is  entitled  to  the  relief  demanded,  substantially ;  and 
judgment  must  be  entered  for  the  plaintiff. 

The  money  was  in  the  hands  of  the  defendant's  agent 
and  attorney  before  the  commencement  of  this  action, 
and  he  was  notified  thereof,  and  urged  by  a  discreet  and 
careful  counsellor  of  this  court  to  perform  the  agreement 
to  waive  the  sale,  and  convey  the  premises  to  the  plain- 
tiff. And  as  he  refused  to  do  so,  and  his  agent  has  kept 
the  money  during  the  considerable  time  that  has  inter- 
vened since  the  same  was  placed  in  his  hands ;  and  as 
the  defendant  has  sought,  inequitably,  to  profit  out  of 
the  plaintiff,  he  should  be  required  to  pay  the  costs  and 
disbursements  of  this  action. 

Judgment  is  ordered  for  the  plaintiff,  against  the  de- 
fendants. 

[Herkiukr  Special  Tbrk,  September  2^  1873.     ffardin,  Jostioe.] 


HERKIMER-SEPTEMBER,  1878.  521 


Poor  and  others  vs.  Dillaye. 

A  judgment  was  recovered,  in  this  action,  by  ths  plaintif&,  at  Special  Term,  on 
the  9th,  and  docketed  on  the  10th  of  October,  1866.  At  that  time  the  defen- 
dant was  the  owner  of  a  lot  of  land  on  which  the  said  judgment  became  a 
lien.  The  defendant  appealed  to  the  General  Term,  where  the  judgment  was 
reversed,  and  a  new  trial  ordered,  October  8,  1867.  On  appeal  to  the  Court 
of  Appeals,  that  court,  in  January,  1878,  reversed  the  order  and  judgment 
of  the  General  Term,  and  aflSrmed  the  judgment  of  the  Special  Term.  In<^ 
termediate  the  judgment  of  the  General  Term  and  the  judgment  of  reyersal 
by  the  Court  of  Appeals,  viz.,  on  the  SOth  of  August,  1869,  a  corporation 
purchased  and  took  a  conreyance  of  said  lot,  from  the  defendant,  for  |22,500, 
fully  paid,  in  good  faith.  Previous  to  such  purchase  and  conveyance,  a  cer- 
tificate of  the  fact  of  reversal  had  been  filed  in  the  clerk's  office,  and  an  entry 
made  by  the  clerk  in  the  docket  of  judgments,  opposite  the  entry  of  said 
judgment,  showing  that  the  judgment  had  been  reversed.  The  book  sub- 
mitted to  the  persons  employed  by  said  corporation  to  pass  the  title  showed 
the  same  &ct ;  and  the  corporation  and  its  officers  relied  upon  such  entry,  in 
accepting  the  title.  On  a  motion  to  stay  execution  upon  the  judgment; 
Held,  1.  That  the  certificate  of  the  fact  of  reversal  was  sufiicient  authority  to 
the  clerk  to  discharge  and  cancel  the  docket. 

2.  That  it  was  only  in  virtue  of  the  docket  that  the  plaintiffs  had  any  authority 
'to  levy  upon  and  sell  the  lot  in  question ;  and  that  being  discharged  and  can- 
celled, at  the  time  the  corporation  purchased  and  took  a  title,  that  they  ac- 
quired the  fee,  free  of  the  lien  of  the  judgment. 

8.  That  the  lien  of  the  judgment  was  not  restored  by  the  subsequent  decision 
of  the  Court  of  Appeals,  reversing  the  judgment  of  the  General  Term  of  this 
court. 

4.  That  the  corporation  having  purchased  a  title  free  of  the  lien  of  the  judg- 
ment^ the  plaintifis  should  be  summarily  and  perpetually  stayed  from  all  at- 
tempts to  sell  the  lot  upon  the  judgment. 

The  court  has  power  to  control  its  judgments  and  process;  and  the  power  may 
be  sunmiarily  exercised,  to  prevent  the  property  of  a  bona  Jide  purchaser 
from  being  sold. 

THIS  motion  is  made  to  stay  all  execution  upon  a 
judgment  recovered  by  the  plaintiffs  in  Oneida 
county  October  9,  1866,  and  docketed  in  Onondaga 
county  October  10,  1866. 

The  defendant  Dillaye  was  then  the  owner  of  a  lot 
situated  on  James  street,  in  the  city  of  Syracuse.  On 
the  SOth  day  of  August,  1869,  "The  Trustees  of  the 
Episcopal  Residence ' '  in  Syracuse  purchased  and  took 
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a  conveyance  of  said  lot,  from  F.  C.  Dillaye,  for  $22,500, 
fully  paid,  in  good  faith,  for  the  residence  of  the  bishop 
of  the  Protestant  Episcopal  Church  for  the  diocese  of 
central  New  York. .  The  defendant  appealed  to  the 
General  Term  of  this  court,  and  the  said  judgment  was 
reversed,  and  a  new  trial  ordered,  in  the  action,  October 
3,  1867,  The  plaintiffs  then  appealed  to  the  Court  of 
Appeals,  and  in  January  term,  1873,  the  Court  of  Ap- 
peals reversed  the  order  and  judgment  of  the  General 
Term,  and  affirmed  the  original  judgment  for  $1,283.46, 
of  October  9,  1866.,  At  the  time  of  the  conveyance  of 
said  lot,  there  was  in  the  Onondaga  county  clerk's 
office  an  entry  in  the  docket,  and  opposite  the  entry  of 
said  judgment,  .theretofore  made  by  the  county  clerk, 
showing  that  the  said  judgment  had  been  reversed ;  and 
the  book  submitted  to  the  persons  employed  by  said 
corporation  to  pass  the  title,  showed  the  same  fact ;  and 
the  said  corporation  and  its  officers  relied  upon  such  en- 
try, in  accepting  the  title. 

Oeorge  F.  ComstocJc^  for  the  motion. 

i).  M.  K.  Johnson^  opposed. 

Hardin,  J.  When  the  "Trustees  of  the  Episcopal 
Residence ' '  became  the  purchasers  and  graintees  of  the 
lot  upon  James  street,  a  certificate  had  been  iiled  in  the 
clerk' s  office  of  Onondaga  county,  and  an  entry  made 
in  the  docket  of  the  judgment  recovered  by  the  plain- 
tiffs, of  "the  fact"  of  the  ''reversal''  of  the  judgment. 
That  entry  was  in  full  force,  and  operated  to  ''discharge 
and  cancel  such  docket"  of  the  judgment.  The  certifi- 
cate of  "that  fact"  of  reversal  was  sufficient  author- 
ity to  the  clerk  of  Onondaga  county  to  dischaige  and 
cancel  the  docket.  (3  R.  8,  641,  5t/i  ed.  Laws  of  1844, 
c7i,  104.) 

It  is  only  in  virtue  of  the  docket  of  the  judgment  that 
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the  plaintiffs  had  any  authority  to  levy  upon  and  adver- 
tise and  sell  the  lot  in  question ;  that  being  discharged 
and  cancelled  at  the  time  ^' the  trustees"  purchased  and 
took  a  title,  they  acquired  the  fee  free  of  the  lien  of 
the  judgment.  (47  If.  Y.  157.  2  Barb.  Oh.  165.)  The 
statute  quoted,  and  the  authorities  upon  the  effect  of  a 
purchase,  at  the  time  when  the^  lien  of  a  judgment  is 
discharged,  are  so  clearly  applicable  to  tiie  question 
presented  as  to  require  the  court  to  hold  that  the  lien 
of  the  judgment  was  not  restored  by  the  subsequent  de- 
cision of  the  Court  of  Appeals  reversing  the  decision  of 
the  Greneral  Term.  {Jacksoit  v.  Benedict,  13  John.  533. 
Taylor  V.  JRaynej/,  4  IfiUy  619.  King  v.  Harris,  34 
N.  Y.  330.     S.  C.l^OBarh,  471.) 

It  is  said  by  Mullin,  J.,  in  the  opinion  delivered  at 
General  Term,  that  when  a  reversal  of  an  order  takes 
place,  the  reversal  does  not  revive  the  lien  of  a  judgment 
**for  all  purposes  and  against  all  persons;"  and  he 
then  adds  what  is  applicable  to  the  position  of  the  trus- 
tees here,  viz:  "But  the  bona  fide  purchasers  and  in- 
cumbrancers deal  with  property  with  notice  and  on  the 
faith  of  the  order  vacating  the  judgment ;  in  other  words, 
they  deal  with  the  debtor^  s  property  as  if  the  judgment 
had  never  been  a  lien  on  it."  "They  pay  or  advance 
money  upon  the  property  freed  from  the  lien .  of  such 
judgment.  Having  thus  acted,  it  would  be  a  fraud  upon 
them  to  revive  the  lien  and  give  it  a  preference  over  their 
Uen  or  title."     (30  Barb.  475.) 

The  learned  counsel  opposing  this  motion  insists  that 
the  same  effect  should  be  given  to  the  reversal  of  the 
order  of  the  General  Term,  in  its  effect  upon  the  lien  of 
the  judgment,  as  is  given  to  the  reversal  of  the  General 
Term,  upon  the  liability  of  the  parties  to  an  undertaking 
given  upon  the  first  appeal. 

In  this  case,  tiie  statute  declares  that  the  lien  shall 
"be  discharged  and  cancelled."  It  is  free  when  the 
rights  of  the  purchaser  attach.    But  in  the  cases  where 
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the  undertaking  is  revived,  and  the  liability  of  the  sure- 
ties revived,  the  parties  are  held  to  have  covenanted,  or 
stipulated,  to  abide  by  the  final  jvdgment  upon  ap- 
peal— ^to  have  made  their  undertaking  to  abide  thefiiud 
judgment. 

That  final  judgment  ^being  adverse,  they,  by  the  very 
terms  of  their  nndertaking,  are  bound  to  pay.  {JRobin- 
son  V.  Plimpton^  25  JV.  T.  486.  Gardner  v.  Barney, 
24  How.  467.)  The  power  of  the  court  exists  to  control 
judgments  and  process,  and  may  be  summarily  exer- 
cised to  prevent  the  property  of  a  bona  fide  purchaser 
from  being  sold. 

The  trustees  purchased  a  title  free  of  the  lien  of  the 
judgment,  and  therefore  the  plaintiffs  should  be  sum- 
marily and  perpetually  stayed  from  all  attempts  to  sell 
the  same  upon  the  judgment.  {Wjlson  v.  Smithy  2 
Code  JR.  18.    Blodget  v.  Blodget,  42  How.  19.) 

An  order  to  that  effect  must  be  allowed. 

[Hkrkimer  Special  Term,  September  2,  1873.    Hardin^  Justice.] 


Martin  Cooney  vs.  John  C.  Cooney. 

The  appointment  of  a  receiver,  in  proceedings  supplementary  to  execotioii, 
yests  in  the  receiver  all  the  property  of  the  judgment  debtor,  without  any 
assignment.  But  from  the  operation  of  this  rule  is  excepted  sadi  property 
of  the  debtor  as  is  by  statute  exempt  from  levy  and  sale  on  execution. 

The  judgment  debtor,  being  a  householder  having  a  fiimily  for  which  he  pro- 
vides, cannot  be  compelled  to  execute  to  the  receiver  an  assignment  of  a 
policy  of  insurance,  for  $200,  upon  his  household  furniture,  after  a  loss  has 
occurred. 

For  a  reasonable  time,  the  debtor  has  a  right  to  the  insurance  money,  to  replace 
the  furniture,  if  he  has  not  used  other  means  for  that  purpose, 

THE  plaintiff  has  recovered  a  judgment,  against  the 
defendant,  upon  which  proceedings  supplementary 
to  execution  have  been  taken,  and  a  receiver  appointed. 
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The  defendant' s  household  furniture  was  insured,  in 
the  sum  of  $200,  in  the  Lycoming  Insurance  Company, 
and  a  loss  has  happened,  said  furniture  having  been 
destroyed  by  fire. 

The  plaintiff  and  said  receiver  move  for  an  order  di- 
recting the  defendant  to  execute  an  assignment,  to  the 
receiver,  of  the  policy  of  insurance,  and  all  claims  aris- 
ing thereunder.  The  defendant  is  a  householder,  having 
a  family  for  which  he  provides. 

Wm.  J.  Wallace^  for  the  motion. 

John  C.  Huntj  opposed. 

Hardin,  J.  Before  the  enactment  of  the  Code,  it  was 
held  that  the  appointment  of  a  receiver  vested  in  him 
all  the  debtor' s  personal  property,  without  any  asi^ign- 
ment.  {Mann  v.  Pentz,  2  Swndf.  Ch.  257.  Wilson  v. 
AUenj  6  Barb.  542.)  Since  the  Code,  it  has  been  settled 
chat  such  appointment  has  the  like  effect  upon  the  real 
property  as  well  as  personal  estate  of  the  debtor.  {Por- 
ter  V.  WiUiamSy  5  Seld.  148.)  Prom  the  operation  of 
this  rule  is  excepted  such  property  of  the  judgthent 
debtor  as  is  by  statute  exempt  from  levy  and  sale  on 
execution.  {Hudson  v.  Plets^  11  Paige^  180.  Andrews 
V.  Bowan,  28  How.  126.  Tillotson  v.  WooUott,  48  N.  Z. 
190.     Code,  %  297.) 

In  Andrews  v.  Rowan,  and  Tillotson  v.  Woolcott, 
{supra,)  it  was  held  that  a  judgment  recovered  against 
a  debtor  for  exempt  property  cannot  be  reached  by 
creditors.  Here  the  debtor  has  not  voluntarily  parted 
with  his  exempt  property,  and  it  cannot  be  said  he  has 
waived  his  right  to  it,  any  more  than  in  the  cases  quoted. 
The  property  was  insured,  and  the  fire  rendered  the 
insurance  company  liable  to  replace  the  furniture,  or 
its  equivalent  in  money.  For  a  reasonable  time,  the 
debtor  has  a  right  to  the  money  due  from  the  insurance 
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company,  to  replace  the  articles  of  household  furniture, 
if  he  has  not  used  other  means  for  that  purpose.  {See 
opinion  of  Lott^  J".,  in  Tillotson  v.  Woolcott^  supra.) 

This  motion  must  be  denied,  but  without  prejudice  to 
an  application  by  th6  receiver  to  be  made  a  party  to 
the  action  brought  by  the  judgment  debtor  against  the 
insurance  company ;  and  without  costs,  as  the  questioa 
is  novel. 

[Hbkkixer  Special  Term,  September  2,  18*73.    Sdrdin,  Jostio&] 
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Lennox  and  others  vs.  Eldred  and  others. 

On  appeal  from  a  judgment  of  a  justice's  court,  a  new  trial  Xras  had  in  Um 
county  court,  and  a  verdict  found  for  the  plaintiff  for  |85.  The  defendant, 
.  on  a  case  and  exceptions,  moved  for  a  new  trial,  which  was  denied,  with  f  10 
costs  to  the  plainti^.  The  defendants  appealed  to  the  Supreme  Court  from 
the  judgment,  and  from  the  order  denying  a  new  trial.  The  Supreme  Comt. 
at  General  Term,  decided  to  affirm  in  part,  and  reverse  in  part,  and  made  an 
order  in  these  words:  "Judgment  reversed  as  to  the  first  cause  of  aoUoo, 
and  affirmed  for  the  debt  of  the  defendant  T.  E.  for  |22.98,  with  interest 
*  *  wiih  costs  of  appeals  to  the  appellants.**  The  clerk  taxed,  for  the  de- 
fendants, costs  of  the  county  court,  and  |10  costs  of  motion  for  new  trial,  in 
that  court,  and  |60  on  appeal  from  the  order,  and  $60  on  appeal  from  the 

'  judgment,  and  disbursements  in  the  justice's  courts  and  in  the  Supreiae 
Court.     On  appeal  from  the  taxation, 

Held,  1.  That  under  section  306  of  the  Code,  the  General  Term  had  the  right, 
as  well  as  power,  to  exercise  its  discretion  in  respect  to  the  costs  of  the  ap- 
peals in  this  court 

2.  That  the  order  of  the  General  Term  having  declared  the  affirmance  and 
reversal  to  be  "  with  costs  of  appeals  to  the  appellants,"  such  order  was  bind- 
ing, and  controlled,  until  modified;  notwithstanding  an  expression  in  the 
opinion  of  the  court  to  the  contrary. 

5.  That  the  "appeals'*  referred  to,  in  the  order,  were  the  appeals  to  the  So- 
preme  Court. 

4.  That  in  virtue  of  the  order  made  by  the  General  Term,  the  appellants  were 
entitled  to  tax  the  costs  of  appeals  to  the  General  Term,  with  the  disburse- 
ments made  upon  such  appeals. 

6.  That  the  appellants  were  entitled  to  the  costs  and  disbursements  of  the  ap- 
peal from  the  order,  as  well  as  to  the  costs  and  disbursements  of  the  appeal 
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from  the  judgment ;  t.  «.,  #60  on  appeal  from  the  order,  and  f  60  on  appeal 
from  the  judgment,  and  disbursements  in  Uip  Supreme  Court. 

6.  That  the  defendants  improperly  included  in  the  taxation  the  item  of  |10, 
"  costs,  motion  for  new  trial." 

7.  That  the  costs  of  the  justice's  court,  and  the  costs  of  the  county  court,  were 
improperly  allowed  to  the  defendant,  by  the  clerk. 

A  party's  right  to  costs  of  a  motion  rests  upon  the  order,  not  upon  any  statute ; 
as  costs  of  motions  are  in  the  discretion  of  the  court. 

• 

APPEAL  by  the  plaintiffs  from  a  taxation  of  costs 
by  the  defendants. 

The  action  was  commenced  in  a  justice's  court,  and 
a  new  trial  hai  in  the  Lewis  county  court,  and  a  verdict 
obtained  for  the  plaintiffs  for  $85.  The  defendant 
moved  for  a  new  trial,  on  a  case  and  exceptions,  which 
was  denied,  with  $10  costs  to  the  plaintiffs.  The  defen- 
dants appealed  from  the  order  denying  a  new  trial,  and 
from  the  judgment.  The  General  Term  decided  to  affirm 
in  part,  and  reverse  in  part;  and  made  an  order  in  these 
words :  ''Judgment  reversed  as  to  the  first  cause  of  ac- 
tion, and  affirmed  for  the  debt  of  the  defendant  Theresa 
Eldred  for  $22.98,  with  interest  on  same  from  October  6, 
1871,  with  costs  of  appeals  to  the  appellants. ^^  ^  (Opinion 
by  Smith,  J.) 

The  order  was  made  27th  of  June,  1873.  On  the  10th 
of  July,  1873,  Justice  Smith  telegraphed  to  the  plain- 
tifPs  attorney,  "Costs  of  appeal  to  receiver  only."  The 
defendants  presented  a  bill  of  costs  to  the  clerk,  who 
taxed,  for  the  defendants,  costs  of  the  county  court,  and 
$10  costs  of  motion  for  new  trial  in  county  court,  and 
$60  on  appeal  from  the  order,  and  $60  on  appeal  from 
the  judgment,  and  disbursements  in  the  justice's  court, 
and  in  the  Supreme  Court.  The  plaintiff s  •  objected  to 
each  of  the  items  of  costs  and  disbursements  included  in 
the  bill,  and  the  clerk  overruled  the  objections. 

T.  M.  JReedj  for  the  motion. 
C.  E.  Stephens^  opposed. 
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Hardin,  J.  By  section  306  of  the  Code,  it  is  provided 
that  costs  of  an  appeal  shall  be  in  the  discreiion  of  the 
court,  "when  a  judgment  shall  be  affirmed  in  part  and 
reversed  in  part."  In  pursuance  of  that  section,  the 
General  Term  had  the  right  as  well  as  power  to  exercise 
its  discretion  in  respect  to  the  costs  of  the  appeals  in 
this  court. 

The  order  of  the  General  Term  declares  the  affirmance 
and  reversal  to  be  "with  costs  of  appeals  to  the  appel- 
lants." That  order  is  binding,  and  controls,  until  modi- 
fied ;  notwithstanding  an  expression  in  the  opinion  of 
Justice  Smith  inconsistent  with  it. 

The  "appeals"  referred  to  in  the  order,  obviously, 
were  the  appeals  to  the  Supreme  Court.  This  construc- 
tion is  necessary,  because  it  is  only  such  costs  that  the 
section  provides  shall  be  in  the  discretion  of  the  court 
{Cod€y  §  306.) 

The  appellants,  in  virtue  of  the  order  made  by  the 
General  Term,  are  entitled  to  tax  the  costs  of  appeals  to 
the  General  Term,  with  the  disbursements  made  upon 
such  appeals. 

The  plaintiff  insists  that  only  costs  of  appeal  from  the 
judgment  should  be  allowed.  But  it  has  been  held  that 
costs  of  appeal  from  the  order  may  also  be  given,  as 
well  as  costs  on  appeal  from  the  judgment.  The  cases 
are  so  distinct  and  clear,  upon  the  question,  that  at 
Special  Term  it  cannot  be  regarded  as  an  open  question ; 
and  the  costs  and  disbursements  of  the  arppeal  from  the 
order,  and  of  the  appeal  from  the  judgment,  must  be 
allowed  to  the  appellants ;  t.  «.,  $60  on  appeal  from  the 
order,  and  $60  on  appeal  from  the  judgment,  and  the 
disbursements  made  in  the  Supreme  Court.  {Ahem 
V.  The  Standard  Life  Iiuuranoe  Co.,  40  How.  190. 
Or  ay  v.  Hannah^  3  Ahh.  N.  8.  183.  Harper  v.  AUyn, 
Id,  186.) 

The  result  above  stated  gives  full  effect  to  the  order 
made  by  the  General  Term,  and  embraces  all  the  items 
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covered  by  the  discretion  as  exercised  by  that  court  pur- 
suant to  section  306  of  the  Code. 

The  defendants  improperly  included  in  the  taxation 
of  costs  the  item  of  $10  "costs,  motion  for  new  trial." 

1.  This  item  is  not  given  by  the  order  of  the  General 
Term. 

2.  It  is  by  the  order  of  the  county  court  provided  that 
the  plaintiffs  shall  recover  $10  costs  upon  that  order. 

8.  It  is  not  an  item  given  by  statute,  and  a  party's 
right  to  costs  of  a  motion  rests  upon  the  order,  not  upon 
any  statute ;  as  Costs  of  motions  are  in  the  discretion  of 
the  court  (Ciwfe,  §  315.  4  Hem.  Ft.  283.  Stevenson 
V.  Pusch,  40  id.  91.) 

These  must  be  stricken  from  the  bill,  upon  a  re-taxa- 
tion by  the  clerk  of  Lewis  county. 

The  costs  of  the  justice's  court,  and  the  costs  of  the 
county  court,  were  improperly  allowed  to  the  defendants 
by  the  clerk.  The  General  Term  order  did  not  award 
them  to  the  defendants.  At  the  time  the  judgment  was 
entered  in  the  county  court  the  plaintiffs  were  entitled 
to  recover  costs  and  disbursements.  The  reversal  of 
part  of  the  judgment  has  not  changed  the  plaintiffs' 
right  to  costs  of  the  county  court.  The  judgment  given 
by  the  county  court  remains,  except  so  far  as  it  has  been 
modified  by  the  General  Term ;  and,  as  before  shown, 
the  extent  of  that  modification  is  as  to  one  cause  of 
action. 

The  discretion  exercised  by  the  General  Term,  in  re- 
spect to  costs,  did  not  refer  to,  or  affect,  the  rights  of 
the  parties  in  respect  to  the  costs  and  disbursements  in- 
curred in  the  justice's  court,  and  in  the  county  court 

An  order  for  re-taxation,  to  take  place  upon  the  prin- 
ciples stated  in  this  opinion,  must  be  allowed. 

As  neither  party  is  entirely  successful,  on  this  motion, 
no  costs  are  allowed  upon  this  motion  to  either. 

[HxEKiMXB  Special  Txem,  September  2, 1878.    HardUi,  Justice.] 
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If  moneys  are  obtained  from  a  person  when  he  is  in  saoh  a  ataie  of  inebriatioD 
as  to  be  incapable  of  transacting  business,  or  of  knowing  what  he  is  doing, 
or  the  force  of  his  acts,  it  would  be  a  clear  fraud,  and  the  money  may  be  re- 
covered back.  But  if  a  man  yoluntarily  pays  a  debt  or  claim  made  gainst 
him,  for  liquor  or  other  property  sold  him,  he  cannot,  ordinarily,  maintain 
an  action  for  the  recovery  of  the  money  pud.    Per  E.  B.  Smith,  J. 

In  an  action  to  recover  from  the  defendant  moneys  alleged  to  have  been  ob- 
tained and  received  from  the  plaintiff  fraudulently,  upon  checks  and  promis- 
sory notes  executed  by  him  when  he  was  intoxicated  and  incapable  of  dok^ 
business,  it  appeared  that  the  plaintiff,  being  a  man  of  large  property,  ms 
accustomed  to  have  periods  of  intoxication  lasting  several  days  dt  weeks, 
and  at  such  times,  to  frequent  the  house  of  the  defendant,  who  was  an  ina- 
keeper,  and  sold  him  large  quantities  of  liquor  for  himself  and  friends.  The 
checks  and  notes  in  question  were  executed  and  delivered  on  one  of  these 
occasions.  The  referee  found  that  they  were  all  signed  and  delivered  in 
payment  and  settlement  of  bills  for  liquor  sold  to  the  plaintiff  by  the  deiea- 
dant,  and  for  money  lent ;  that  they  were  "  signed  and  deUvered  in  the 
morning  of  the  respective  days  upon  which  they  bore  date,  and  that  althoqgh 
the  plaintiff  was  laboring  under  the  effects  of  excessive  drinking,  yet  he  vu, 
at  the  time,  comparatively  sober,  and  of  sufficient  capacity  to  know  and  nn- 
derstand  what  he  was  doing,  and  responsible  for  his  acta.**  SlAl,  thai  apon 
this  finding,  the  acta  of  the  plaintiff  could  not  be  invalidated,  or  treated 
otherwise  than  <is  binding  upon  him.  Judgment  dismissing  oomplraii 
affirmed. 

APPEAL  from  a  judgment  entered  upon  the  report 
of  a  referee. 

The  action  was  brought  to  recover  moneys  obtained 
and  received  from  the  plaintiff  fraudulently,  and  when 
the  said  plaintiff  was  intoxicated  and  incapable  of  con- 
ducting business  affairs. 

It  appears  that  the  plaintiff  was  accustomed  to  have 
periods  of  intoxication  lasting  for  a  number  of  days  or 
weeks,  and  at  such  times  was  accustomed,  more  or  le^ 
to  frequent  the  defendant's  house,  who  was  an  inn- 
keeper and  knew  the  habits  of  the  plaintiff,  and  sold 
him,  at  such  times,  large  quantities  of  liquor.  The 
plaintiff,  it  appears,  was  a  man  of  large  property,  and 
in  the  month  of  May,  1871,  was  engaged  in  building, 
and  had  in  his  employ  quite  a  number  of  mechanics  and 
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other  laborers,  and  while  so  engaged,  on  or  about  the 
27th  of  May,  1871,  he  went  to  the  house  of  the  defen- 
dant and  began  and  had  one  of  the  said  periods  of  in- 
toxication, or  "  sprees,"  as  called  in  the  case,  lasting 
till  the  latter  part  of  July,  during  which  period  he  had 
his  meals  at  the  defendant' s  house,  and  large  quantities 
of  liquor  were  sold  to  him,  to  be  drank  there  and  carried 
away  to  be  drank  with  his  friends,  elsewhere. 

During  this  period,  the  referee  finds,  that  the  defen- 
dant obtained  from  the  plaintiff  the  checks  mentioned 
in  the  complaint,  upon  a  bank  in  Watertown,  amount- 
ing in  the  aggregate  to  $837.30,  which  were  endorsed  by 
the  plaintiff  and  delivered  in  settlement  and  payment 
of  the  liquor  bill  and  borrowed  money,  and  the  defen- 
dant sold  him  liquor  to  the  amount  of  $905. 

The  referee  further  finds,  that  all  the  checks  and  notes 
referred  to  and  mentioned  were  signed  and  delivered  in 
payment  and  settlement  of  bills  for  liquor  sold  him  by 
the  defendant,  and  money  lent. 

The  referee  found,  as  matter  of  law,  that  the  defen- 
dant was  entitled  to  judgment,  and  dismissed  the  com- 
plaint, with  costs.    Judgment  was  ordered  accordingly. 

Judgment  having  been  entered  up,  the  plaintiff  ap- 
pealed to  this  court. 

Mammond  A  Whiting^  for  the  appellant 

Moore  &  McCartin^  for  the  respondent 

By  the  Courts  E.  Dabwin  Smith,  J.  The  questions 
arising  upon  this  appeal  are  purely  questions  of  fact 
There  are  no  exceptions  upon  questions  of  law.  The 
exceptions  taken  by  the  plaintiff's  counsel  are  to  the 
findings  of  the  referee  upon  the  evidence,  with  the  gene- 
ral exception  to  the  conclusions  of  the  referee  upon  the 
law,  that  the  defendant  is  entitled  to  judgment  dismiss- 
ing the  complaint. 
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Besides  exceptions  to  the  report  embraced  in  the  judg- 
ment roll  there  are  appended,  at  the  foot  of  the  case, 
four  requests  to  the  referee  to  find  in  a  particular  man- 
ner upon  questions  of  fact,  with  a  statement  that  the 
referee  refused  so  to  find,  and  the  plaintiff  duly  ex- 
cepted. It  does  not  appear  that  these  requests  w^e 
made  before  the  submission  of  the  case  to  the  referee ; 
and  I  should  presume  they  were  requests  made  upon 
the  settlement  of  the  case,  when  the  referee  had  no  longer 
the  power  to  accede  to  and  give  effect  to  them  in  the  de- 
cision of  the  cause. 

The  action  is  brought  to  recover  moneys  received  and 
obtained  by  the  defendant  upon  three  checks,  one  of 
$128,  dated  May  28, 1870 ;  one  of  $75,  dated  June  1, 1870; 
one  of  $61,  dated  June  7,  1870 ;  and  for  the  amount  of 
two  promissory  notes  obtained  by  the  defendant  and 
negotiated  by  him  and  paid  by  the  plaintiff ;  one  dated 
June  28  for  $200,  and  one  dated  July  12  for  $500. 

The  referee  finds  that  the  check  for  $128  was  given  to 
the  defendant  on  the  29th  of  May,  1870,  when  the  plain- 
tiff was  f uUy  competent  to  know  what  he  was  doing ; 
that  the  same  was  given  for  an  old  bill  for  liquor,  and 
that  the  defendant  declined  to  let  the  plaintiff  have  any 
liquor  until  this  bill  was  paid ;  and  that  on  the  same 
evening  the  defendant  lent  the  plaintiff  $55  in  cash, 
which  he  wanted  to  pay  to  workmen ;  and  that  the  other 
check  and  the  said  notes  were  given  to  cover  this  $65, 
and  in  payment  and  settlement  of  the  defendant's  bill 
for  liquor. 

The  plaintiff's  claim  to  recover  these  moneys  thus 
paid  rests  upon  the  allegation  that  they  were  obtained 
from  him  when  he  was  in  such  a  state  of  r  ebriation  as 
to  be  incapable  of  business,  or  of  knowing  what  he  was 
doing,  or  the  force  of  his  acts. 

If  a  man  is  deprived  of  his  property  under  such  cir- 
cumstances it  would  be  a  clear  fraud,  and  the  money 
may  doubtless  be  recovered.    But  if  a  man  voluntarily 
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pays  a  debt  or  claim  made  against  him  for  liquor  or 
other  property  sold,  he  canhot,  ordinarily,  maintain  an 
action  for  the  recovery  of  the  money  paid. 

The  referee,  in  respect  to  this  question,  finds,  "  that  all 
of  the  said  checks  and  notes  were  signed  and  delivered 
in  the  morning  of  the  respective  days  upon  which  they 
bear  date,  and  that  although  the  plaintilBC  was  laboring 
Tinder  the  eflEects  of  excessive  drinking,  yet  he  was,  at 
the  time,  comparatively  sober,  and  of  sufftcient  capacity 
*  to  know  and  understand  what  he  was  doing,  and  re- 
sponsible for  his  acts."  Upon  this  finding  it  seems  to 
me  impossible  to  invalidate  his  acts,  or  treat  them  other- 
wise than  as  binding  upon  him. 

In  looking  into  the  case  I  have  sought,  with  considera- 
ble diligence,  to  find  some  legal  ground  that  would 
warrant  the  court  in  directing  a  new  trial  of  the  cause. 
It  seemed  to  me,  at  first  view,  that  it  was  incredible  that 
this  plaintiff  could,  in  the  space  of  about  forty  days, 
drink  or  consume  the  quantity  of  liquor  charged  to  him 
by  the  defendant  and  paid  for  by  the  plaintiff,  consist- 
ing of  176  bottles  of  Hennesey  brandy,  15  bottles  of 
whisky,  315  drinks  of  whisky,  and  487  drinks  of  ale  and 
porter.  But  the  case  shows  that  the'plaintiff  had  many 
companions  in  his  drink,  and  that  during  his  debauch 
he  furnished  the  liquor  for  all  who  would  drink  with 
him,  at  the  defendant's  house  and  his  own.  During  the 
period  that  he  gave  himself  up  to  drink  and  intoxica- 
tion, lasting  some  six  weeks,  the  proofs  show  that  the 
plaintiff  was  at  the  defendant' s  house  most  of  the  time, 
drinking  and  inviting  many  others  to  eat  and  drink  with 
him,  and  that  he  usually  invited  all  present  to  drink, 
and  one  day  called  up,  as  one  witness  testified,  as  many 
as  25  or  30  persons  to  drink  at  a  time,  and  that  he  took 
and  sent  for  bottles  of  brandy  and  drank  the  same  \Yith 
his  companions,  at  his  oWn  house ;  and  when  expostu- 
lated with  by  the  defendant,  and  told  that  his  bill  would 
be  so  big  that  he  would  grumble  when  called  to  settle 
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it,  would  reply  that  that  was  none  of  the  defendants 
business,  and  said,  '^I  can  pay  my  bUls,  and  if  I  can't 
I  will  sell  a  house  and  lot." 

This  case  is  not  that  of  a  poor  man,  stripped  by 
the  acts  and  contrivance  of  a  liquor  dealer,  of  his 
little  property  to  the  ruin  of  his  family,  but  of  a  rich 
man  dissipating  a  portion  of  his  wealth  with  profuse 
prodigality. 

The  findings  of  the  referee,  that  the  notes  and  checks 
aforesaid  were  given  in  the  morning  of  the  day,  and 
when  the  plaintiff  was  sober,  and  before  the  drinking 
business  of  the  day  had  begun,  is  fully  warranted  by 
the  proofs ;  and  I  do  not  see  that  any  of  his  essential 
findings  are  in  conflict  with  the  evidence. 

In  this  view,  I  see  no  other  course  that  can  be  taken 
than  to  affirm  the  judgment. 

Judgment  affirmed. 

[Fourth  Dspartment,  General  Term,  at  Buffalo,  Jane  3,  18YS.  MuUin, 
TalcoU  and  F.  D.  Smith,  Justices.] 


Campbell  vs.  Cothban. 

An  attorney  issuing  an  execution  is  liable  to  the  sheriff,  for  his  poundage 
thereon. 

But  when  a  judgment  has  been  reduced  in  amount^  by  the  oourt,  on  appeal^ 
even  after  levy  made  upon  an  execution  issued  on  it,  the  sheriff  is  entitled 
to  his  fees,  or  poundage,  only  on  the  amount  to  which  the  judgment  has 
been  reduced ;  where  he  has  been  notified  of  such  reduction,  and  has  collected 
only  the  reduced  amount. 

TBffi  plaintiff  is  sheriff  of  the  county  of  Monroe,  and 
the  defendant  an  attomey-at-law.  As  attorney  for 
one  Walter  Tryon  he  brought  an  action  in  the  Superior 
Court  of  Buffalo  against  the  New  York  Central  Railroad 
Company,  to  recover  divers  penalties  alleged  to  have 
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been  incurred  by  said  company  by  reason  of  its  de- 
manding and  receiving  from  said  Tryon  a  greater 
amount  of  fare,  for  travelling  on  its  road,  than  by  law 
it  was  entitled  to  demand  and  receive.  Tryon  recov- 
ered judgment  in  that  action,  for  penalties,  illegal  fare 
and  costs,  $4,828.48.  This  judgment  was  duly  docketed 
and  a  transcript  filed  in  the  clerk's  office  of  Monroe 
county,  April  12,  1871.  This  judgment  was  affirmed  by 
the  General  Term  of  the  Superior  Court,  with  costs, 
which  were  adjusted  at  $74.41.  On  appeal  to  the  Court 
of  Appeals  the  judgment  of  the  Superior  Court  was  re- 
versed as  to  all  the  penalties  included  in  the  judgment 
but  one,  which  the  plaintiff  recovered,  together  with  the 
costs  of  the  action  in  the  Superior  Court.  The  defen- 
dant issued  execution  to  the  plaintiff  on  said>  judgment 
in  the  Superior  Court,  and  directed  him  to  collect  there- 
on the  sum  of  $4,328.68,  and  the  sum  of  $73.09,  being 
costs  in  the  General  Term,  besides  interest  and  his  fees. 
The  sheriff  received  the  execution,  and  by  virtue  thereof 
seized  and  advertised  for  sale  property  of  the  railroad 
company  sufficient  in  amount  to  satisfy  the  execution 
and  his' fees. 

Before  a  sale  of  the  property  so  levied  on,  and  after  a 
reversal,  in  part,  of  the  judgment  by  the  Court  of  Appeals, 
the  defendant  notified  the  sheriff  of  the  reversal,  and 
directed  him  to  collect  on  the  execution  the  amount  to 
which  the  judgment  was  reduced  by  the  Court  of  Ap- 
peals, together  with  interest  and  his  fees.  The  defen- 
dant made  a  motion  in  the  Superior  Court  that  the 
sheriff  be  required  to  return  the  execution  satisfied  on 
being  paid  the  amount  to  which  the  judgment  was  re- 
duced by  the  Court  of  Appeals,  with  interest  and 
poundage  on  said  sum.  The  court  so  ordered,  and  the 
sheriff  having  received  the  amount  specified  in  the 
order  returned  the  execution  satisfied. 

The  plaintiff,  as  sheriff,  brought  this  action  to  recover 
of  the  defendant  as  attorney  in  the  suit  of  Txyon  v. 
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77ie  Nero  York  CeniraZ  Railroad  Company^  poundage 
on  the  whole  amount  directed  to  be  collected  on  the  exe- 
cntion  issued  by  the  defendant  to  him,  less  the  amount 
actually  received  from  the  defendant  in  the  execution. 
The  foregoing  facts  were  either  admitted  or  proved  on 
the  trial.  The  court  was  asked  to  order  a  verdict  for 
the  defendant ;  which  request  was  refused,  and  the  de- 
fendant's  counsel  excepted.  The  court  then  directed  & 
verdict  in  favor  of  the  plalntiif,  and  against  the  defen- 
dant, for  the  sum  of  |1,0S0.99 ;  to  which  direction  Uie 
defendant' s  counsel  excepted. 

The  exceptions  were  directed  to  be  heard  in  the  first 
instance  at  the  General  Term,  and  judgment  in  the  mean- 
time suspended.       * 

By  the  Courtj  MiTllin,  P.  J.  It  was  decided  in 
Adams  v.  Hopkins^  (5  John.  262,)  that  an  attorney  is 
liable  to  a  sheriff  for  his  poundage  on  an  execution. 
The  same  principle  was  again  held  in  OsterJiorUY.  Day^ 
i^John.  114 ;)  Trustees  of  Waiertovm  v.  Cov>€7ij  {5  Paige. 
610 ;)  Jvdson  v.  Cfrayy  (1  Kern.  408.)  As  no  case  hold- 
ing a  different  rule  is  referred  to,  we  must  follow  these 
cases  and  hold  the  defendant  liable  to  the  sheriff  for  Us 
poundage. 

By  2  Revised  Statutes,  19,  compensation  was  allowed , 
a  sheriff  for  serving  an  execution;  and  it  was  pro- 
vided that  on  writs  of  fi.  fa.  and  all  other  writs  for 
levying  money,  poundage  should  be  taken  only  "for 
the  sum  levied."  The  Revised  Statutes,  (2  H.  8.  636, 
2d  ed.j)  authorized  the  sheriff  to  receive,  for  serving  an 
execution  for  the  collection  of  money,  for  collecting 
$260  or  less,  two  and  a  half  cents  per  dollar,  and  for 
every  dollar  collected  more  than  $260,  one  and  a  quarter 
cents  per  dollar.  The  amount  of  poundage  to  which  a 
sheriff  is  entitled  is  the  same  under  both  statutes,  and  is 
measured  by  the  amount  collected  on  the  execution. 

If  an  execution  is  delivered  to  a  sheriff  requiring  him 
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to  collect  $10,000,  and  he  actually  collects  only  |1,000, 
is  he  to  receive  poundage  on  the  whole  sum  named  in 
the  process  ? 

He  may  have  levied  on  property  sufficient  to  satisfy 
the  whole  sum,  yet  for  want  of  bidders  or  other  cause 
no  more  than  $1,000  could  be  realized  from  the  sale,  yet 
his  poundage  must  be  limited  to  the  amount  collected. 

In  the  case  supposed,  the  sheriff,  by  his  levy,  became 
liable  for  the  whole  amount  of  property  levied  on,  and  if 
that  is  the  controlling  consideration,  he  would  be  as 
much  entitled  to  poundage  on  the  $10,000  as  would  the 
plaintiff  in  this  suit. 

The  property  levied  on  may  be  destroyed  by  fire,  or 
flood,  without  the  fault  of  any  person,  and  if  it  should 
be,  would  the  sheriff  be  entitled  to  poundage  on  the 
whole  amount  of  the  execution  by  virtue  of  which  the 
levy  was  made  1 

Section  248  of  the  Code  gives,  I  apprehend,  the  cor- 
rect construction  of  the  provision  of  the  Revised  Statutes 
in  relation  to  the  poundage  to  which  sheriffs  are  entitled. 
It  declares  that  the  sheriff  shall  be  entitled  to  the  same 
fees  and  compensation  and  disbursements  under  this 
title  (the  title  relating  to  attachments)  as  are  allowed  by 
law  for  like  services  by  the  Revised  Statutes.  Provided, 
however,  that  no  poundage  or  other  compensation  shall 
be  allowed  to  the  sheriff,  (e±cept,  &c.,)  unless  a  settle- 
ment shall  be  had  or  a  judgment  shall  be  recovered  and 
collected,  in  whole  or  in  part,  in  the  action  in  which  the 
attachment  issues.  And  when  a  judgment  shall  have 
been  recovered  and  collected  in  part  only,  the  amount 
of  his  poundage  shall  not  be  estimated  on  any  sum 
greater  than  the  sum  collected  on  such  judgment.  And 
when  a  settlement  shall  be  had,  the  amount  of  his  pound- 
age shall  not  be  estimated  on  any  sum  greater  than  the 
amount  at  which  said  settlement  is  made.  It  is  not  to  be 
supposed  that  the  legislature  intended  to  lay  down  one 
measure  of  compensation  for  executions  on  judgments 
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in  attachment  cases,  and  another  for  executions  in  other 
cases.  The  provisions  of  section  243  are  so  jnst,  and 
are  so  fully  in  accordance  with  the  language  of  the  pro- 
visions of  the  Revised  Statutes,  and  the  decisions  under 
them,  that  they  should  be  received  as  a  legislative  inter- 
pretation of  those  statutes  relating  to  the  fees  and  pound- 
age of  sheriffs. 

The  courts  had  held  that  the  sheriff  was  entitled  to 
his  poundage  on  the  amount  of  an  execution  after  levy, 
although  it  be  compromised  or  released,  or  set  aside  for 
irregularity.  Such  a  construction  was  a  liberal  one, 
and  was  necessary  to  enable  the  officer  to  get  compen- 
sation for  his  services ;  and  as  there  was  no  other  stand- 
ard by  which  to  regulate  his  compensation,  the  amount 
of  the  execution  was  necessarily  adopted. 

These  cases  do  not  affect  the  construction  to  be  given 
to  the  provisions  of  the  Revised  Statutes  as  to  the  meas- 
ure of  compensation  where  the  sheriff  has  actually  col- 
lected money  on  an  execution. 

For  these  reasons,  I  am  of  the  opinion  the  verdict  is 
wrong  and  should  be  set  aside,  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

New  trial  granted. 

[Fourth  Depaktment,  Genskal  Tsbx,  at  Buffalo,  June  8,  ISYS.    JitiUm, 
Taleatt  and  S.  D,  Smith,  Justices.] 
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The  role  has  long  begn  a^Ued  that  if  a  person  commits  a  willfal  and  malicious 
trespass  upon  the  property  of  another,  imder  circmnstances  inyolving  nn- 
ayoidable  injury  to  persons  and  property,  he  is  responsible  to  any  person 
injured  by  such  trespass.  It  is  not  necessary  that  he  should  intend  to  do  the 
particular  injury  which  ensues. 

The  defendant  secretly,  and  with  the  wanton  and  malicious  purpose  to  injure  and 
destroy  the  property  of  a  railroad  company,  and  obstruct  the  running  of 
trains  upon  its  road,  pulled  out,  remoTed  and  threw  away  the  pins  used  in 
coupling  together  the  cars  of  a  train,  whereby  the  cars  were  uncoupled,  and 
the  plaintilT,  an  employee  of  the  company,  and  whose  duty  it  was  to  hitch 
and  couple  cars  as  required,  sustained  an  injury  to  one  of  his  hands.  Edd 
that  such  uncoupling  of  the  cars,  was  an  unlawful  interference  with  the  oars, 
by  the  defendant,  and  obyiously  designed  for  mischief,  and  inyolyed  naturally, 
if  not  necessarily,  just  such  consequences  as  did  ensue  from  the  unlawful  act. 
That  the  defendant  must  haye  known  that  some  one  might  be  injured  by 
such  act^  and  was,  upon  this  principle,  liable  for  the  consequences  to  any  one 
so  injured  by  his  willful  trespass. 

Bdd,  aluo,  that  a  charge  to  the  jury  that  if  the  defendant  took  the  pins  out  of 
the  cars,  and,  in  the  ordinary  use  and  management  of  the  train,  the  plaintiff 
while  attempting  to  couple  the  cars,  and  without  any  want  of  care  or  atten- 
tion on  his  part,  or  on  the  part  of  any  person  in  charge  or  management  of  the 
train,  sustained  an  injury  by  reason  of  such  remoyal  of  the  pins,  the  defen- 
dant was  liable  to  him  in  damages,  was  substantially  correct  and  sound. 

The  rule  on  this  subject  laid  down  by  Bronson,  J.,  in  Vandenburgh  y.  TruaXf 
(4  Denio,  466,)  approyed. 

The  case  of  Ryan  y.  The  New  Yark  Central  JRailroad  Company,  (36  N.  Y,  210,) 
and  other  cases  to  the  same  effect,  distinguished  from  the  present,  and  de- 
clared to  haye  been  cases  of  negligence^  or  causes  arising  upon  coniraet,  where 
the  question  was,  what  was  the  proper  rule  of  damages.  They  do  not  apply 
to  cases  of  toiUfui  wronge. 

THIS  action  was  brought  to  recover  damages  claimed 
by  the  plaintiff  to  have  been  suffered  or  sustained 
by  him  by  injury  to  one  of  his  hands,  in  consequence 
of  the  pulling  out  of  the  coupling-pins  which  fastened 
together  certain  railway  cars,  used  by  the  Erie  Railway 
Company. 

The  plaintiff  was  an  employee  of  said  railway  com- 
pany, and  it  was  his  duty  to  hitch  and  couple  cars  as 
required ;  and  in  the  ordinary  discharge  of  his  duties  at 
the  time  and  place  stated,  he  received  the  injury  for 
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which  the  action  was  brought,  by  reason  of  the  un- 
coupling by  the  defendant  of  some  of  the  cars  of  the 
railway  company  standing  on  a  side  track,  near  the  de- 
fendant's  premises,  and  composing  part  of  a  train  of 
eighteen  loaded  cars  so  standing  and  left  standing  on  the 
said  track,  over  night 

The  complaint  charged,  and  the  evidence  tended  to 
prove,  that  the  defendant,  at  the  time,  &c.,  secretly  and 
with  the  wanton  and  malicious  purpose  to  injure  and 
destroy  the  property  of  the  said  railway  company  and 
obstruct  the  running  of  trains  upon  said  railway,  pulled 
out,  removed  and  threw  away  the  pins  used  in  coupling 
together  the  cars  of  said  traiU;^  The  cause  was  tried  at 
the  Wyoming  circuit.  The  defendant's  counsel  re- 
quested the  court  to  charge  the  jury  that  if  they  found 
that  the  defendant  uncoupled  the  cars  at  a  time  when 
no  engine  was  hitched  to  them,  and  departed,  and  sub- 
sequently an  engine  was  hitched  to  the  cars  by  the  com- 
pany or  its  employees,  and  that  the  plaintiflf  was  injured 
in  the  act  of  coupling  the  cars  together,  which  were  un- 
coupled by  the  defendant,  by  reason  of  the  cars  being 
put  in  motion  by. the  engine,  then  the  defendant  was 
not  liable.  The  court  refused  so  to  charge,  and  the  de- 
fendant's  counsel  excepted.  The  defendant's  counsel 
further  requested  the  court  to  charge  the  jury  that  if 
they  found  the  actual  injury  to  the  plaintiff  was  inflicted 
by  the  two  cars  striking  together,  which  were  put  in  mo- 
tion by  an  engine  hitched  to  the  cars  by  the  railway 
company  or  its  employees,  the  defendant  was  not  liable. 
The  court  refused  so  to  charge,  and  the  defendant's 
counsel  excepted.  The  counsel  for  the  defendant  fur- 
ther requested  the  court  to  charge  the  jury  that  if  the 
injury  to  the  plaintiff  was  caused  by  the  combined  act 
of  the  plaintiff  in  endeavoring  to  couple  the  cars,  and 
the  car  by  the  motion  imparted  to  it  by  the  engine,  the 
defendant  was  not  liable.  Tlie  court  refused  so  to 
charge,   and  the  defendant's  counsel  duly  excepted. 
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The  jury  found  |400  for  the  plaintiflf.    Judgment  was 
rendered  thereon,  and  the  defendant  appealed. 

Thos.  Corletty  for  the  appellant. 

I.  The  facts  in  the  case,  so  far  as  the  questions  to  be 
considered  by  this  court  are  concerned,  are  not  disputed. 
It  is  not  pretended  that  the  uncoupling  of  the  cars  by 
the  defendant,  by  taking  out  and  throwing  away  the 
coupling- pins,  inflicted  this  injury  upon  the  plaintiff. 
The  cars  were  stationary  at  the  tune  the  pins  were  taken 
out ;  and  no  engine  was  hitched  to  the  cars.  The  hand 
of  the  plaintiff  could  not,  therefore,  be  injured  in  the 
way  claimed,  except  by  new  agencies  which  should  set 
the  cars  in  motion,  and  by  such  motion  causing  the  ends 
of  two  cars  to  strike  together.  It  is  manifest,  therefore, 
that  this  injury  was  not  the  natural  result  of  the  throw- 
ing away  the  pins^  or  uncoupling  the  cars.  In  the  lan- 
guage of  Justice  Hunt,  in  Hyan  v.  TAe  Nev)  York  Cen- 
traZ  MaUroad  Co.^  (35  iT.  T.  212,)  "was  this  injury  to 
the  plaintiff  to  be  anticipated  the  moment  the  cars  were 
uncoupled  t"  How  can  it  be  said  that  such  a  result  was 
at  that  time  to  be  anticipated  t  What  possible  natural 
connection  is  there  between  uncoupling  stationary  cars 
with  no  engine  hitched  to  them,  and  the  subsequent  in- 
jury to  the  plaintiff  by  the  striking  together  of  two  cars 
put  in  motion  by  an  engine  afterward  attached  to  the 
cars  ?  The  very  most  that  could  at  that  time  have  been 
anticipated  would  be  the  leaving  behind  of  the  uncoupled 
cars,  on  the  engine  being  hitched  to  the  front  one,  or 
that  delay  would  ensue  by  the  time  necessarily  spent 
in  effecting  the  coupling ;  or  that  new  pins  would  have 
to  be  provided  in  place  of  those  thrown  away.  It  does 
not  strengthen  the  plaintiff*  s  position  to  argue  that  in 
this  case  the  injury  actually  happened,  and  that  it  would 
not  have  hap})ened  if  the  defendant  had  not  uncoupled 
the  cars ;  because  the  fact  that  it  did  happen  does  not 
prove  that  it  naturally  resulted  from  the  uncoupling. 
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The  test  is,  ^'  was  such  an  injury  to  be  anticipated  as  a 
natural  consequence  the  moment  the  cars  were  uncoupled 
and  before  the  injury  happened?"  For  all  the  cases 
agree  that  damages  cannot  be  recovered  unless  they 
naturally  flow  from  the  act  complained  of.  And  that 
what  does  naturally  flow  from  the  act  complained  of 
must  be  determined,  not  by  what  actually  happens,  but 
what  might  natT;Lrally  be  expected  to  result  from  the  act, 
and  which  is  its  logical  result.  The  old  "squib"  case 
of  Scott  V.  Shepherdj  reported  in  3  WilsoTij  403,  tamed 
upon  the  question  that  the  act  was  the  continuous  one 
of  the  defendant  until  the  squib  exploded  and  put  out 
the  plaintiffs  eye.  That  and  the  like  class  of  ^ses  are 
fully  discussed  in  Jiyan  v.  The  N.  J".  CeTvtral  HaUraad 
Co.^  (36  i\r.  T.  210.)  The  same  doctrine  here  contended 
for  is  recognized  and  re-asserted  in  Loop  v.  Idtchfidd^ 
(42  jN'.  T.  351,)  where  the  injuiy  resulted  from  the  burst- 
ing of  a  carriage  axle.  The  court  say,  on  pages  369, 380 : 
''The  bursting  of  the  wheel  and  t^e  injury  to  human 
life  was  not  the  natural  result  or  the  expected  conse- 
quence of  the  manufacture  and  sale  of  the  wheel ;  and 
the  court  make  a  distinction  between  that  case  and  the 
case  of  Thomas  v.  WiTichester,  (6  N.  T.  307.)  That 
case  was  where  a  dealer  in  drugs  carelessly  labded 
poison  as  innocent  medicine,  and  the  case  turned  upon 
the  ground  that  the  injury  of  some  one  by  poison  was 
the  natural  and  probable  consequence  of  the  act,  and 
could  be  anticipated  the  moment  the  package  was  de- 
livered. Grain  v.  Petrie^  (6  SiUy  622,)  was  an  action 
for  fraud  in  the  sale  of  sheep ;  the  sheep  being  sold  to  a 
butcher  and  turning  out  to  be  diseased,  the  butcher's 
customers  refused  to  buy  meat  from  him,  and  he  was 
thereby  damaged.  The  court  held  that  such  damages 
were  not  the  natural  consequences  of  the  fraud,  and  that 
for  such  damages  the  plaintiff  could  not  recover.  The 
same  rule  is  illustrated  in  cases  arising  in  contract. 
See  Story  v.  The  N.  Y.  &  Harlem  H.  JR.  Co.,  (6  If.  T.  85,) 
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where  the  court  held  that  the  sums  for  which  sub-con- 
tracts were  let  could  not  be  proved^  to  show  damages  for 
the  breach  of  the  principal  contract,  such  damage  neither 
being  natural  nor  proximate.  All  the  cases  agree  upon 
this  rule,  and  the  above  are  only  cited  as  illustrations  of 
the  hundreds  of  cases  decided.  The  extreme  cases  re- 
ported in  the  books  do  not  in  any  way  sustain  the  plain- 
tiff s  position.  In  Passinger  v.  Thorhum^  (84  N.  T. 
634,)  where  the  defendant  sold  cabbage  seed,  warranting 
them  to  be  Bristol  cabbage  seed,  the  court  held  the  plain- 
tiff to  be  entitled  to  recover  the  value  of  a  crop  of  Bris- 
tol cabbages,  deducting  expenses,  &c.  That  case  is  re- 
garded as  having  gone  to  the  extreme  limit,  but  the 
court  put  its  decision  upon  the  express  ground  that  such 
damages  were  the  natural  and  necessary  result  of  the 
breach,  and  that  the  result  could  be  easily  and  naturally 
foreseen  at  the  time  of  the  breach.  So  in  the  case  of 
Milburn  v.  BeUoni^  (39  JSf.  T.  63,)  where  coal  dust  was 
sold  to  be  manufactured  into  brick,  with  a  warranty 
that  it  was  free  from  soft  coal  dust ;  damages  were  sus- 
tained upon  the  express  ground  that  they  were  the 
natural  consequence  of  the  breach.  It  is  true  that  some 
confusion  has  arisen  in  some  of  the  cases  which  perhaps 
may  have  resulted  in  a  wrong  application  of  the  ac- 
knowledged rule  in  the  disposition  of  individual  cases ; 
but  they  all  agree  that  the  injury  must  be  the  natural 
result  of  the  act.  And  no  case  can  be  found  which  holds 
or  intimates  that  any  result  is  to  be  deemed  natural 
which  actually  happens,  whether  such  result  was  to  be 
expected  at  the  time  of  the  doing  of  the  act,  and  before 
the  happening  of  the  injury,  or  not.  But  in  order  to 
sustain  this  verdict  it  will  be  necessary  for  the  court  to 
go  the  whole  length,  and  to  decide  the  broad  proposition, 
that  whatever  injury  happens,  which  would  not  have 
happened  if  the  act  had  not  been  done,  the  wrongdoer 
is  liable  for  in  damages,  whether  such  injury  was  to  be 
expected,  as  it  looked  immediately  after  the  act  was 
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committed,  or  not.  In  other  words,  the  liability  will  not 
depend  upon  what  naioraUy  flows  from  the  act,  bat  from 
what  actually  happens.  It  is  needless  to  say  that  if  the 
court  go  this  length  there  is,  and  can  be  no  rule  on  the 
subject.  Each  case  will  be  arbitrarily  disposed  of  with- 
out reference  to  any  rule,  but  only  with  reference  to 
what  happens. 

II.  But  it  is  not  sufficient  that  the  injury  be  the  natu- 
ral result  of  the  act  complained  of ;  it  must  also  be  the 
proximate  or  immediate  cause  of  the  injury.  In  other 
words,  there  must  not  be  another  cause  which  produces 
it.  And  it  certainly  cannot  be  said  that  the  uncouphug 
of  these  cars  was  the  immediate  or  proximate  cause  of 
this  injury.  If  the  plaintiff  in  the  dischai^ge  of  his  duties, 
without  negligence  on  W  part,  had  stumbled  over  the 
coupling-pins,  wrongfully  thrown  away  by  the  defen- 
dant, and  fallen  and  injured  himself,  it  might  be  said 
that,  inasmuch  as  the  defendant  placed  the  pins  there 
which  the  plaintiff  fell  over,  and  thereby  hurt  himself, 
the  defendant's  act  was  the  proximate  or  immediate 
cause  of  the  injury ;  or  if  the  plaintiff,  in  the  discharge 
of  his  duties,  was  walking  on  top  of  the  uncoupled  train 
without  knowing  of  the  uncoupling,  and  should  fall 
through  an  oi)ening  between  the  uncoupled  cars,  created 
by  the  act  of  the  defendant  in  uncoupling;  and  thus  re- 
ceive an  injury,  it  might  be  said  that  the  injury  was  the 
immediate  result  of  the  defendant's  act,  because  the  in- 
jury in  the  two  last  cases  supposed,  would  be  the  prox- 
imate result  of  the  act  complained  of.  But  such  is  not 
this  case ;  for  here  new  agencies  had  to  be  brought  into 
requisition  with  which  the  defendant  had  no  connection ; 
which  new  agencies,  to  wit,  the  hitching  on  of  the  engine 
and  moving  of  the  cars  by  the  engine  after  the  hitching, 
in  connection  with  the  act  of  the  plaintiff,  produced  the 
injury ;  in  other  words,  were  the  immediate  and  proxi- 
mate cause  of  it.    The  injury  was  the  result  of  two  cars 
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striking  together  which  were  put  in  motion  by  the  agen- 
cies with  which  the  defendant  had  nothing  to  do. 

That  accidents  may  sometimes  happen  in  coupling 
cars  together,  or  that  they  are  more  liable  to  happen 
when  they  come  together  rapidly  than  when  they  come 
together  slowly,  in  no  way  aids  the  plaintiff's  position ; 
for  in  neither  case  can  it  be  said  that  the  striking  together 
of  these  two  cars,  and  the  injury  to  the  plaintiff,  were 
the  immediate  result  of  the  uncoupling,  or  that  the  un- 
coupling was  the  proximate  cause ;  and  even  if  it  should 
be  assumed  that  the  uncoupling  itself  rendered  it  neces- 
sary to  move  the  cars  together  for  the  purpose  of  con- 
necting them,  it  would  by  no  means  follow  that  a  person 
would  be  injured  thereby.  The  question  as  to  whether 
an  injury  would  or  would  not  occur,  would  rest  upon  a 
variety  of  contingencies,  which  could  not  be  anticipated 
by  any  one  at  the  time  of  the  uncoupling.  {Ryan  v. 
TTie  N.  Y.  Cerd.  R.  R.  Co.,  36  N.  T.  210.  Hicks  v. 
Foster,  13  Barb.  683.)  That  was  an  action  of  slander, 
in  which  Marvin,  J.,  delivered  the  opinion  of  the  court. 
He  says,  on  page  366:  ^^That  the  damages  must  be 
proximate."  The  same  rule  is  discussed  in  the  case 
first  above  cited.  And  in  the  squib  case,  above  cited,  it 
was  assumed,  all  the  way  through,  that  if  new  volun- 
tary agencies  intervened  before  the  injury,  the  plaintiff 
could  not  recover,  upon  the  ground  that  such  new  agen- 
cies would  be  the  proximate  cause  of  the  injury  and  not 
the  throwing.  In  this  case  it  is  not  pretended  but  that 
new  voluntary  agencies  were  the  immediate  cause  of  the 
injury. 

m.  The  question  as  to  whether  the  defendant  was 
actuated  by  malice  or  not^  is  of  no  materiality.  The  in- 
jury complained  of  must  be  the  necessary  and  proximate 
result  of  the  act,  whether  it  be  malicious  or  negligent. 
In  both  cases  the  damages  must  be  natural  and  proxi- 
mate ;  and  the  signification  of  those  terms  is  the  same  in 
both  cases,  and  also  their  limit.    The  only  ^fference 
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would  be  that  in  case  of  malice,  exemplary  damages 
might  be  given  in  proper  oases,  but  the  question  as  to 
whether  the  real  damages  are  too  remote  to  form  a  basis 
of  recovery,  is  to  be  determined  in  both  cases  by  the 
same  rules.  Besides,  neither  the  charge,  nor  the  refusals 
to  charge,  assume  that  there  is  any  distinction,  but 
proceed  upon  the  opposite  assumption.  The  question 
as  to  whether  the  damages  are  sufSciently  natural  and 
proximate  to  entitle  the  plaintiff  to  recover,  is  precisely 
the  same,  whether  the  defendant  acted  maliciously  or 
negligently.  The  only  distinction  is  that  when  the  right 
to  recover  is  once  established,  the  amount  in  case  of 
negligence  would  be  limited  to  the  actual  injury ;  but 
where  there  is  malice,  the  jury  may  add  such  a  sum  to 
the  real  injury  as  in  their  judgment  the  degree  of  the 
defendant' s  malice  may  require.  But  in  both  cases  a 
cause  of  action  must  be  established  by  the  same  kind  of 
evidence.  In  Hicks  v.  Foster^  (13  Barh.  663,)  the  court, 
at  page  666,  recognized  the  rule  here  stated,  by  treating 
exemplary  damages  as  only  capable  of  being  given  after 
a  valid  cause  of  action,  within  an  established  rule,  has 
been  proved.  It  is  a  rule  allowing  only  an  increase  of 
damages.  There  must  be  real  damages  under  an  estab- 
lished rule  of  law  upon  which  they  are  based. 

IV.  If o  precedent  can  be  found  in  the  books  for  any 
such  recovery.  This  itself  is  almost  conclusive  evidence 
that  such  damages  cannot  be  recovered.  {T?ie  People 
y,  Clarke^  10  Barb.  1^.  Costiganr.  The  Mohawk  &  Hudr 
son  R.  R.  Co.  J  2  Denio^  609.)  The  rule  as  to  the  extent 
of  the  defendant' s  liability  must  be  limited  somewhere. 
If  this  verdict  is  upheld  everything  is  afloat ;  it  wiD  be 
impossible  for  any  one  to  anticipate  the  extent  of  his 
liability  or  the  nature  of  it  until  after  it  happens; 
whether  vigilance  or  foresight  could  have  anticipated  it 
or  not.  The  liability  in  all  cases  would  depend  not 
upon  what  seemed  natural  or  proximate  at  the  time  of 
the  act,  but  upon  what  actually  happened  afterward. 
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V.  The  effect  of  the  judge's  charge  as  given  in  the 
light  shed  upon  it  by  the  subsequent  requests  to  charge, 
was  to  submit  to  the  jury  a  question  of  law.  That 
charge,  in  connection  with  the  subsequent  requests  and 
refusals  to  charge,  left  to  the  jury  the  decision  of  the 
law  of  the  case.  In  other  words,  the  jury  were,  in  effect, 
told  that  if  they  found,  in  point  of  fact,  that  this  injury 
would  not  have  happened  but  for  the  uncoupling,  the 
defendant  was  liable,  vdthout  regard  to  the  question 
whether  spch  injury  was  the  natural  or  proximate  result 
of  the  defendant's  act  or  not.  It  may  be  said,  in  this 
connection,  that  the  only  possible  motive  the  defendant 
had,  was  to  punish  the  railway  company  for  obstruct- 
ing his  crossing,  even  if  instigated  by  malice.  There 
is  no  evidence  tending  to  show  malice  against  any  one 
else  ;  nor  could  malice  against  any  one  else  be  assumed 
on  the  facts  proved.  It  need  not  be  suggested  that  cars, 
whether  coupled  or  uncoupled,  standing  upon  a  railway 
track  are  not  per  se  dangerous  to  life  or  limb.  There  is 
nothing  in  the  nature  of  cars  making  them  dangerous, 
and  therefore  no  argument  can  be  drawn  against  the  de- 
fendant, by  likening  this  case  to  the  placing  of  firearms 
or  dangerous  weapons  in  the  hands  of  unskillful  per- 
sons, «or  of  turning  wild  and  dangerous  animals  in  the 
midst  of  crowds  of  people.  All  the  elements  which 
have  been  held  to  make  such  parties  liable  for  such  acts 
are  here  wanting.  This  case  falls  within  settled  rules, 
and  must  be  controlled  by  them. 

(7.  T.  Bartlettj  for  the  respondent. 

The  act  of  the  defendant  in  removing  the  pins  was 
wrongful  and  malicious;  he  was  a  willful  trespasser, 
and  is  responsible  for  all  the  consequences  resulting 
from  his  acts — one  of  which  is  the  injury  sustained 
by  the  plaintiff.  Had  not  the  pins  been  removed,  the 
control  of  the  engine  over  the  cars  would  have  been 
perfect,  and  no  injury  would  have  occurred. 
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It  is  a  well  established  rule  ^'  that  in  cases  of  illegal, 
or  mischievous  conduct,  the  disposition  of  courts  is  to 
make  the  party  in  the  wrong,  liable  for  injurious  conse- 
quences flowing  from  the  illegal  act,  although  very  re- 
mote." {Sedg.  on  Dam.  90.)  "And  in  cases  of  reckless 
or  mischievous  acts  which  are  likely  to  prove  injurious 
to  others,  or  where  damages  are  not  claimed,  the  party 
in  the  wrong  is  frequently  made  answerable  for  conse- 
quences very  remote  from  the  original  act.'*  {Id.  81.) 
In  Davis  v.  Garrett^  (19  Ihig.  C.  L.  Hep.  716,)  the  de- 
fendant undertook  to  carry  a  quantity  of  the  plaintiffs 
lime  in  his  barge,  from  Medway  to  London ;  and  in 
going  to  London  deviated  from  the  usual  course,  and 
during  the  deviation  a  tempest  wet  the  lime,  whereby  it 
set  fire  to  the  barge,  and  the  whole  was  destroyed.  It 
was  held  that  the  cause  of  the  plaintifl'  s  loss,  to  wit, 
the  deviation  from  the  usual  course,  was  sufficiently 
proximate  to  entitle  the  plaintifl  to  recover,  although  the 
immediate  cause  of  the  loss  was  the  wetting  of  the  lime, 
by  the  tempest.  In  that  case,  the  wrongful  act  was  the 
deviation  from  the  usual  course,  and  the  injurious  con- 
sequence was  the  loss  of  the  lime,  by  first  getting  wet  in 
the  tempest,  and  secondly,  from  its  natural  quality  setting 
fire  to  the  barge ;  and  it  was  held  not  to  be  too  remote, 
although  it  was  contended  that  there  was  no  natural  con- 
nection between  the  wrongful  act,  to  wit,  the  deviation,  and 
the  loss  of  the  lime,  as  the  same  accident  might  have 
happened  in  the  usual  course.  Tindal,  Ch.  J.,  said :  '^  No 
wrongdoer  can  be  allowed  to  apportion  or  qualify  his  own 
wrong;  as  a  loss  has  actually  happened,  whilst  his 
wrongful  act  was  in  operation  and  force,  and  which  is  atr 
tributable  to  it,  he  cannot  set  up  as  answer  to  the  action, 
the  bare  ipossibility  of  a  loss,  if  his  wrongful  act  had  never 
been  done."  The  above  was  an  action  pn  contract  In  17 
PicJc.  78,  ' '  it  was  held  in  an  action  for  trespass,  for  digging 
into  a  river  bank,  near  a  dam,  that  the  plaintifl  might  re- 
cover for  the  injury  consequential  on  the  digging,  which 
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consisted  of  the  damage  done  by  a  flood,  that  occurred 
three  weeks  after,  and  swept  away  several  acres  of  land 
and  other  property."  The  conrt  saying  that  the  plain- 
tiff was  entitled  to  recover  all  the  damage  of  which  the 
injurious  act  was  the  efficient  cause.  It  was  no  defence 
to  say  that  the  flood  was  the  proximate  cause  of  the 
injury,  as  the  digging  had  put  the  river  bank  in  such  a 
condition  as  to  make  it  unable  to  withstand  the  flood. 
In  an  action  for  trespass  for  breaking  down  and  destroy- 
ing part  of  a  mill-dam,  damages  were  assessed  for  the 
cost  of  repairing  the  dam,  and  also  for  the  interruption  to 
the  use  of  the  mill,  or  diminution  of  profits,  occasioned 
by  the  water  flowing  through  the  break  in  the  dam,  and 
by  that  means  falling  too  low  for  the  working  of  the 
mill.  (8  Pick.  366.)  The  defendant's  servant  had  left 
his  horse  and  cart  in  the  public  street,  where  children 
might  be  playing.  The  plaintiff,  who  was  a  child  six  or 
seven  years  old,  and  other  children,  played  about  the 
cart ;  tiie  plaintiff  got  into  it,  and  another  boy  led  the 
horse  on,  and  the  plaintiff  in  getting  out  fell,  and  the 
cart  wheel  ran  over  his  leg  and  broke  it.  The  plain- 
tiff was  held  entitled  to  recover.  {Lynch  v.  Nurdin, 
41  Eng.  Oom.  L.  Rep.  422.)  In  the  above  case  the 
court  say :  "  The  child  was  a  co-operating  cause  of  his 
own  misfortunes,  by  doing  an  unlawful  act.''  The  de- 
fendant has  been  the  real  and  only  cause  of  the  mishap. 
In  the  famous  "squib  case,"  the  first  thrower  of  the 
squib  waa  held  responsible,  though  it  had  passed  through 
the  hands  of  two  other  persons  before  it  struck  the 
plaintiff,  and  inflicted  the  injury  for  which  the  action 
was  brought.  {8oott  v.  Shepherd^  2  W.  BUvck.  892.) 
In  the  case  of  TarUton  v.  McOurley^  {N.  P.  Cds,  205,) , 
it  was  held  by  Lord  Kenyon  that  an  action  lay  for  firing 
on  negroes  on  the  coast  of  Africa,  and  thereby  deterring 
them  from  trading  with  the  plaintiff,  so  that  he  lost  their 
trade.  In  the  case  of  Vandenburgh  v.  Truax^  (4  Denio^ 
464,)  where  the  defendant  pursued,  with  a  pick- axe,  a 
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negro  boy  from  the  street  into  the  plaintiff' s  store,  and 
the  boy  in  his  flight  injured  the  plaintiff's  goods,  it  was 
held  the  defendant  was  liable.  Bronson,  J.,  there  says: 
"The  injury  sustained  by  the  plaintiff  was  not  the 
necessary  consequence  of  the  wrong  done  by  the  defen- 
dant, nor  was  it  so  in  the  case  of  the  lighted  squib ;  bnt 
in  both  instances  the  wrong  was  of  such  a  nature  that  it 
might  very  naturally  result  in  an  injury  to  some  third 
person."  The  case  of  Ouille  v.  Smarts  (19  John,  381,) 
which  may  be  called  the  balloon  case,  is  to  the  same 
effect.  So  the  following  cases  are  authority  for  the 
same  rule :  {Perdval  v.  Hickey^  18  John.  257 ;  8  Wend. 
469 ;  BuUocJc  v.  Babcock^  3  id.  391.)  The  law  presumes 
"that  one  who  does  a  wrongful  act,  intends  all  the  con- 
sequences which  naturally  restdt  from  it."  (1  Oreenl. 
Ev.  §  18.  3  Bouv.  Inst.  348.  3  MauU  &  Set.  14,  15, 
16  Wmd.  649.  3  Mete.  469.  2  Seld.  307.)  And  he  is 
still  responsible,  though  perhaps  not  to  the  same  degree, 
when  he  does  a  legal  act  in  such  a  careless  and  improper 
way  that  injuries  to  third  persons  may  naturally  and 
directly  result  from  his  act.  (4  Denio^  464.  19  Wend. 
346,  346.  3  Maule  &  8el.  14,  15.  2  StarJci^s  JEv.  526, 
Am.  ed.  1837.  5  Maule  &  Sel.  198.  Brocmiis  Legal 
Max.  168,  169,  1*^  ed.  41  Eng.  Com.  L.  4aSl,  425.  24 
id.  272.  29  N.  T.  591.  18  id.  79,  84.  17  id.  104.  44 
id.  490.  2  Keyes^  169.)  ''If  any  blame  is  imputable  to 
the  defendant,  though  he  had  no  intention  of  injuring 
the  plaintiff  or  any  other  person,  he  is  liable  for  the 
damages  sustained."  "And  where  the  act  complained 
of  Is  one  greatly  to  be  censured,  of  evil  example,  and 
likely,  from  its  very  nature,  to  be  fraught  with  injurions 
results,  although  not  of  so  flagrant  a  character  as  to 
warrant  vindictive  damages,  the  law  will  not  attempt 
too  nicely  to  limit  the  amount  of  reparation,  but  will 
pursue  the  wrongdoer  with  severity,  and  extend  the  line 
of  relief  so  as  to  embrace  all  the  consequences  of  his 
conduct,  although  somewhat  remote  from  the  original 
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transaction."  {Sedg.  on  Dam,  84.)  "If  one  puts  in 
motion  a  dangerous  machine,  or  lets  loose  a  dangerous 
animal,  and  leaves  to  hazard  what  may  happen,  and 
mischief  ensues  to  any  one,  he  is  liable."  {Lord,  EUen- 
borough^  in  Leamae  v.  Bray^  3  East^  696.)  The  correct- 
ness of  the  above  rule  cannot  be  questioned ;  that  this 
case  is  one  where  it  can  be  properly  applied  seems  clear. 
The  defendant  could  have  easily  foreseen  the  conse- 
quences which  followed  his  act,  and  he  is  responsible  for 
them.  The  manner  of  making  up  trains,  of  connecting 
together  the  cars,  were  well  understood  by  the  defen- 
dant, as  well  as  the  great  danger  to  life  and  property 
which  any  interference  with  the  train  would  naturally 
and  almost  inevitably  produce.  Th^  act  of  the  defen- 
dant in  removing  the  pins,  cannot  be  considered  other- 
wise than  willful.  This  loaded  train  from  which  he 
pulled  the  pins,  and  the  place  where  he  pulled  them, 
were  several  rods  west  of  his  crossing.  It  is  established 
by  the  verdict  of  the  jury  that  the  act  of  the  defendant 
was  wrongful,  and  that  the  injury  to  the  plaintiff  natu- 
rally resulted  from  that  wrongful  act.  There  can  be  no 
pretence  for  saying  that  the  injury  resulted  from  the 
want  of  care  or  attention  on  the  part  of  the  plaintiflf,  or 
those  associated  with  him  in  the  use  or  management  of  this 
train  of  cars,  the  jury  having  found  directly  that  there 
was  no  such  want  of  care  or  attention.  The  injury  be- 
ing sufficiently  connected  with  the  defendant's  wrongful 
act  in  removing  the  pins,  it  is  no  defence  to  say,  * '  that 
when  he  removed  them  no  engine  was  attached  to  them, 
and  he  departed,  and  subsequently  an  engine  was  at- 
tached to  them,  which  put  in  motion  the-  cars  and  then 
the  injury  occurred  to  the  plaintiflf."  That  an  engine 
would  be  hitched  to  them,  and  motion  imparted  to  them, 
was  one  of  the  things  which  the  defendant  must  have 
foreseen,  for  he  knew  that  that  was  the  only  way  by 
which  they  were  moved  over  the  track.  The  motion  im- 
parted to  the  cars  could  have  been  reversed,  slacked  or 
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perfectly  discontinued  by  the  engine  which  imparted  it 
It  was  as  completely  under  the  control  of  the  en^e  as 
the  movements  of  the  human  body  are  under  the  con- 
trol of  the  human  will.    The  motion  imparted  to  tbe 
cars  was  essential  in  order  that  the  coupling  might  be 
made ;  it  could  only  be  made  while  the  cars  were  under 
motion.    The  act  of  the  defendant  deprived  the  engine 
of  the  control  over  the  motion  of  the  cars,  which  but  for 
that  act  would  have  been  perfect.     "The  law  imposes 
the  duty  upon  every  one  to  avoid  acts  in  their  nature 
dangerous  to  the  lives  of  others. ' '    ( Thomas  and  wife  v, 
Winchester^  2  Seld.  397.)    This  was  an  action  brought 
to  recover  for  injuries  sustained  by  Mrs.  Thomaa,  from 
the  effects  of  the  extract  of  belladonna,  administered  by 
her  physician,  by  mistake,  for  the  extract  of  dandelion. 
The  defendant  was  a  chemist,  doing  business  in  Xew 
York,  and  as  such  prepared  the  belladonna  for  market, 
put  it  in  a  jar,' and  by  mistake  put  on  a  label  marked 
extract  of  dandelion.    After  passing  through  several  dif 
ferent  hands  it  came  into  the  hands  of  the  physician, 
who  supposing  it  to  be  the  extract  of  dandelion,  admin- 
istered some  of  it  to  Mrs.  Thomas,  who  by  reason  thereof 
was  greatly  injured,  and  for  such  injury  the  action  was 
brought,  and  the  court  held  the  defendant  liable.    The 
injury  sustained  by  the  plaintiff  in  this  action  is  not 
rendered  too  remote  to  sustain  a  recovery  because  sep- 
arated from  the  wrongful  act  by  the  intervening  events, 
to  wit,  hitching  the  engine  to  the  cars  and  imparting  mo- 
tion to  them — ^as  the  defendant  must  have  known  that 
they  would  naturally  follow.     Suppose  that  the  defen- 
dant instead  of  removing  the  pins,  had  pulled  out  the 
spikes  holding  the  rail  in  its  place,  or  had  removed  a 
rail,  or  placed  an  obstruction  on  the  track,  and  a  train 
had  been  thrown  off,  can  it  be  doubted  that  he  would 
be  liable  ?    If  A.  enters  your  carriage-house,  removes 
the  nut  securing  the  wheel  upon  the  axle,  afterward 
your  horse  is  hitched  to  the  carriage  and  you  go  out  to 
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ride,  having  no  knowledge  of  the  nut ;  the  wheel  runs 
oflf ;  your  carriage  is  overturned  and  broken ;  you  are 
injured ;  your  horse  is  frightened  and  runs  away  and  is 
killed ;  would  not  the  removal  of  the  nut  be  the  direct 
cause  of  the  injury,  and  would  not  A.,  who  removed  it, 
be  liable  ?  The  defendant  has;no  reason  to  complain  of 
the  charge  of  the  court ;  he  is  not  aggrieved  by  it,  or  by 
the  refusal  to  charge,  as  requested  by  his  counsel. 
There  is  no  error  in  the  charge,  or  in  the  refusal  to 
charge  as  requested,  of  which  the  defendant  can  com- 
plain. 

The  jury  had  a  right  to  find  from  the  evidence  that 
the  act  of  the  defendant  was  a  trespass,  greatly  to  be 
censured,  of  evil  example,  and  likely  from  its  very  na- 
ture to  result  in  consequences  injurious  to  others  ;  that 
it  was  the  cause  of  the  plaintiff's  injury  ;  that  the  plain- 
tiff and  those  associated  with  him  in  the  use  and  man- 
agement of  the  train,  in  making  this  coupling,  were  with- 
out fault ;  and  their  verdict  ought  not  to  be  disturbed. 
"The  jury  were  not  bound,"  as  an  eminent  English 
judge  remarked  in  a  recent  case,  "to  weigh  in  golden 
scales  how  much  injury  a  party  has  sustained  by  a 
trespass."    (8  Mees.  &  Welsh.  675.) 

By  the  Courts  E.  Darwik  Smith,  J.  That  part  of  the 
chaige  of  the  circuit  judge,  which  is  as  follows :  ' '  That  if 
the  defendant  took  the  pins  out  of  the  cars  in  the  loaded 
train,  and,  in  the  ordinary  use  and  management  of  the 
trains,  without  any  want  of  care  or  attention  on  the  part 
of  the  plaintiff,  or  any  other  person  in  charge,  or  manage- 
ment, or  use  of  the  train,  the  plaintiff  sustained  this 
injury  by  reason  of  such  removal  of  the  pins  from  the 
cars,  as  described  by  the  witnesses,  in  the  effort  to  couple 
the  cars,  and  in  the  ordinary  discharge  of  his  duties  to 
the  railway  company,  then  the  defendant  is  liable," 
presents  the  point  upon  which  the  case  turned  at  the 
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circuit,  and  the  chief  point  raised  by  exception  upon  the 
appeal. 

That  this  part  of  the  charge  of  the  circuit  judge  is 
substantially  correct  and  sound,  it  seems  to  me,  scarcely 
admits  of  a  doubt.  The  law  has  long  been  settied,  I 
think,  that  if  a  person  commits,  as  the  defendant  clearly 
did  in  this  case,  a  willful  and  malicious  trespass  upon 
the  property  of  another,  under  circumstances  involving 
unavoidable  injury  to  persons  and  property,  he  is  respon- 
sible to  any  person  injured  by  such  trespass. 

Judge  Bronson  states  the  rule  very  clearly,  in  his  terse 
language,  in  Vanderiburgh  v.  Truax^  (4  Denio^  465,) 
as  follows :  "It  may  be  laid  down  as  a  general  rule  that 
when  one  does  an  illegal  or  mischievous  act  which  is 
likely  to  prove  injurious  to  others,  and  when  he  does  a 
legal  act  in  such  a  careless  and  improper  manner  that  in- 
jury to  third  persons  may  probably  ensue,  he  is  answer- 
able for  all  the  consequences  which  may  directly  and 
naturally  result  from  his  conduct ;  and  in  many  cases 
he  is  answerable  criminally  as  well  as  civilly.  It  is  not 
necessary  that  he  should  intend  to  do  the  particular  in- 
jury which  follows,  or  indeed  any  injury  at  all." 

This  extract  from  said  opinion  states  the  law  apphca- 
ble  to  this  case,  in  substance,  as  stated  by  the  circnit 
judge.  This  is  the  same  rule  asserted  in  the  case  of 
Scott  V.  Shepherd,  (2  W.  Black.  892.  3  Wilson,  403,  <tc.,) 
where  the  defendant  threw  a  lighted  squib  into  the  mar- 
ket house,  and  it  first  fell  upon  the  stand  of  one  Yates, 
and  was  then  thrown  to  the  stand  of  one  Willis,  and 
then  to  that  of  Rexal,  and  then  to  another  part  of  the 
market  where  it  struck  the  plaintiff,  and  put  out  his 
eye.  The  same  rule  was  asserted  in  Quelle  v.  Lawrence, 
(19  John.  381,)  and  in  many  other  cases,  since.  These 
are  leading  cases,  stating  the  rule  with  unquestioned 
correctness. 

The  point  chiefly  pressed  upon  us  in  the  argument 
was,  that  the  injuries  sustained  by  the  plaintiff  were  not 
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the  proximate  result  of  the  uncoupling  of  the  cars ;  that 
it  was  not  the  natural  consequence  of  the  act  complained 
of.  The  case  of  JRyan  v.  The  N.  Y.  Cerdral  JR.  JR.  Co.y 
(36  iV.  Y,  210,)  and  the  other  cases  referred  to  in  the 
counsel's  points  in  support  of  the  rule  of  liability  con- 
tended for,  were  cases  of  negligence,  or  cases  arising 
upon  contract,  where  the  question  was  what  was  the 
proper  rule  of  damages.  They  do  not  apply  to  cases  of 
willful  wrongs.  In  the  opinion  of  Judge  Hunt,  in  Ryan 
V.  The  N.  Y.  Central  JR.  JR.  Co.y  {sUpra^)  this  distinc- 
tion is  recognized,  and  the  cases  of  Vanderiburgh  v. 
Truax,  Scott  v.  Shepherd^  and  Quelle  v.  Lawson^  {su- 
pra,)  referred  to  without  disapproval.  In  respect  to  the 
case  of  YandeTiburgh  v.  Tnmx^  the  learned  judge  said 
of  it  that  "the  principle  adopted  by  the  court  was  un- 
questionably sound."  The  uncoupling  of  the  cars  in 
this  case  was  an  unlawful  interference  with  such  cars, 
and  obviously  designed  for  mischief,  and  involved  na- 
turally, if  not  necessarily,  just  such  consequences  as  did 
ensue  from  such  unlawful  act.  The  defendant  must 
have  known  that  some  person  might  be  injured  by  such 
act,  and  is,  upon  this  principle,  liable  for  the  conse- 
quences to  any  one  so  injured  by  his  willful  trespass. 
The  jury  have  found,  upon  a  proper  submission  of  the 
case  to  them  upon  the  evidence,  that  the  plaintiff,  while 
in  the  ordinary  exercise  and  discharge  of  his  duties  in 
connection  with  said  train  of  cars,  and  without  any  fault 
on  his  part,  or  want  of  care  or  attention  on  the  part  of 
any  one  in  charge  of  said  train,  suffered  the  injuries  for 
which  said  action  was  brought. 

The  exceptions  to  the  charge  of  the  judge,  and  to  his 
refusals  to  charge  as  requested,  are  not  well  taken,  and 
the  judgment  should  be  affirmed. 

[FouKTH  Department,  General  Term,  at   Buffalo,  June  8,  1878.  MuUiti, 
Talcoa  and  E.  D.  Smith,  Justices.] 
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A  representation,  made  by  a  yendor,  respecting  the  property  sold,  may  rdiene 
the  purchaser  from  the  use  of  that  care,  caution  and  obserration  that  be 
would  be  bound  to  exercise  if  no  representation  were  made. 

While  it  is  true  that  a  purchaser  may,  by  relying  on  the  representations  of  the 
vendor,  be  misled,  and  omit  to  make  that  careful  examination  of  the  property 
that  a  prudent  man  would  and  should  make,  yet  a  jury  should  require  the 
clearest  proof  that  the  purchaser  was  induced  by  the  representatiai  to  omit 
to  examine  the  property. 

It  will  not  do  to  permit  a  vendee,  having  the  property  before  him  and  defects 
in  it  plainly  dlaooverable,  to  shut  his  eyes  and  ears  and  omit  to  use  his 
senses,  and  pretend  that  he  relied  on  the  representatioD8>  and  was  thereby 
misled. 

In  cases  of  warranty,  an  obvious  defect  is  not  cured  by  the  warranty ;  becaose 
the  law  requires  the  purchaser  to  examine  the  property  with  that  degree  of 
care  and  skill  that  men  generally  are  capable  of  exercising,  in  respect  to 
property  they  are  proposing  to  purchase.  The  same  principle  should  apply 
in  cases  of  false  representation.  If  the  property  is  not  present,  the  purdiaser 
may  rely  on  the  representation ;  but  if  the  property  is  present,  and  nothing 
is  said  or  done  by  the  vendor  to  induce  the  purchaser  not  to  examine  it,  and 
the  falsity  of  the  representation  is  palpable  to  the  senses,  the  purchaser 
cannot  be  permitted  to  omit  examination,  and  justify  his  omianoa  by  the 
representation. 

In  an  action  to  recover  damages  for  false  and  fraudulent  representations,  made 
by  the  defendant,  that  there  were  no  daisies  or  other  foul  weeds  on  a  fann 
owned  by  him,  and  which  the  plaintiff  was  negotiating  with  him  to  purchase, 
the  plaintiff  proved  that  in  answer  to  an  inquiry  whether  he  knew  of  any 
farm  for  sale,  the  defendant  said  he  had  one  to  sell;  and  being  asked  if  it 
was  free  fr^m  foul  weeds,  such  as  daisies,  dc.,  replied  that  it  was.  The 
pluntiff  said  he  would  go  and  see  the  £Eurm ;  that  if  there  were  any  daisies  on 
it,  he  did  not  want  it.  The  plaintiff  visited  the  farm  two  or  three  times 
afterward,  and  on  each  occasion  asked  the  defendant  whether  there  were  any 
daisies  Ac  on  the  £Eunn,  and  was  answered  in  the  negative.  The  pkintilT 
swore  that  he  relied  on  these  representations^ and  thai  whUe  on  the  farm  he 
did  not  look  for  daisies,  nor  think  of  them ;  that  he  might  have  seen  them  on 
the  plowed  ground,  had  he  thought  to  look  for  them. 

ffeld,  I.  That  had  the  plaintiff  made  the  purchase  of  the  fiirm  on  the  repreaen 
tation  made  at  the  first  interview,  and  without  going  upon  the  land,  he  could, 
with  great  propriety,  say  he  relied  upon  the  representation ;  bat  that  when 
he  went  on  to  the  farm,  and  had  an  opportunity  to  ascertain  whether  then 
were  daisies  upon  it,  and  did  not  give  the  slightest  attention  to  them,  he 
ought  not  to  be  permitted  to  recover ;  unless  it  appeared  that  the  daisies 
could  not  then  be  discovered. 

2.  That  the  evidence  in  regard  to  the  difficulties  in  the  way  of  the  plaintiff's 
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ascerUining  whether  there  were  daines  on  the  fiarm,  should  not  be  permitted 
to  ezcnse  him  from  the  duty  of  examining,  in  order  to  diBOOver  whether 
there  were  or  were  not  daisies  upon  it,  after  his  admission  that  he  could  have 
seen  daisies  in  the  plowed  ground,  if  he  had  thought  to  look  for  them.  Tal- 
ooTT,  J.,  dissented. 

THIS  action  was  brought  to  recover  damages  of  the 
defendant  for  false  and  frandulent  representations 
made  by  him,  that  there  were  no  daisies  or  other  foul 
weeds  on  a  farm  owned  by  the  defendant,  and  which  the 
plaintiff  was  negotiating  with  him  to  purchase. 

The  plaintiff  was  a  witness  in  his  own  behalf,  and  tes- 
tified that  on  the  26th  of  September  1870,  he  met  the 
defendant  in  the  city  of  Watertown,  and  asked  him  if 
he  knew  of  a  farm  for  sale  in  his  neighborhood  ;  the  de- 
fendant replied  he  had  one.  The  plaintiff  asked  him  if 
it  was  free  from  foul  weeds,  such  as  daisies,  mustard 
and  all  such ;  he  said  it  was.  The  plaintiff  then  said, 
he  would  go  up  and  see  it.  The  plaintiff  told  him  if 
there  were  any  daisies  on  the  farm  he  did  not  want  it. 
The  defendant  said  it  was  free  from  daisies  and  all  foul 
weeds. 

The  plaintiff  further  testified  that  he  relied  on  this 
representation.  He  went  to  the  farm  on  two  or  three 
occasions  subsequent  to  this  interview,  and  before  com- 
pleting the  trade  went  over  parts  of  it,  where  daisies 
were  growing,  but  did  not  see  them,  nor  think  of  them. 
He  did  not  then  know  daisies,  unless  they  were  in  flower, 
and  although  he  had  them  in  his  mind  while  on  the 
farm,  did  not  see  then..  Evidence  was  given  tending  to 
prove  that  at  the  time  the  plaintiff  examined  the  farm 
daisies  could  not  be  seen,  because  the  season  was  a  dry 
one,  and  cattle  in  such  seasons  eat  the  daisies. 

On  these  occasions  when  he  visited  the  farm  for  the 
purpose  of  examining  it,  he  put  the  same  questions  to 
the  defendant,  as  to  the  weeds,  and  especially  daisies, 
being  on  the  farm,  and  received  each  time  substantially 
the  same  answers. 
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The  witness  was  asked  the  following  questions,  and 
gave  the  following  answers  thereto,  viz  : 

' '  When  you  was  on  the  farm  two  or  three  days  after, 
you  had  not  relied  upon  his  word  up  to  that  time,  had 
you  i    A.  I  had  not  really. 

When  did  you  commence  to  rely  upon  his  word! 
A.  I  had  not  at  all  till  after  that. 

You  never  had  much  reliance  upon  it^  had  you! 
A.  No,  I  had  not  much  ;  yes,  I  had  before  that  day  we 
had  the  talk  here,  and  up  there. 

Tell  the  jury  why  you  deemed  it  necessary  to  have  him 
make  the  representation  again.  A.  Because  I  wanted 
to  make  it  certain. 

Were  you  not  certain  already  i  A.  I  wanted  it  strong 
enough,  so  as  to  have  it  all  right." 

Another  witness  was  called,  who  corroborated  the  evi- 
dence of  the  plaintiff  as  to  the  representations  made  in 
the  city ;  and  another,  who  corroborated  him  as  to  the 
representations  made  at  the  farm. 

Evidence  was  given,  tending  to  prove  that  there  were 
daisies  on  the  farm  at  the  time  of  the  trade,  and  that 
they  diminished  the  value  of  it  On  the  other  side,  the 
defendant  was  examined  as  a  witness  in  his  own  behalf, 
and  denied  ever  having  made  the  representations  testi- 
fied to  by  the  plaintiff  and  his  witnesses ;  that  there  were 
daisies  on  the  farm,  and  they  could  be  seen  by  any  one 
passing  over  the  farm.  Witnesses  were  called  who  tes- 
tified that  they  were  present  on  the  occasions  when  the 
plaintiff  was  at  the  farm,  and  when  he  stated  the  false 
representations  were  repeated,  and  they  did  not  hear  any 
such  representations  made.  Evidence  was  given  tending 
to  impeach  the  character  of  one  of  the  plaintiff's  wit- 
nesses, who  testified  to  hearing  the  representations  made 
in  Watertown,  and  evidence  was  given  in  support  of  his 
reputation.  Evidence  was  also  given  tending  to  show 
that  the  daisies  on  the  farm  were  plainly  visible  when 
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tlie  plaintiff  went  to  examine  it,  and  upon  the  amount 
of  damages. 

The  judge,  in  his  charge  to  the  jury,  told  them  that 
the  first  question  for  them  to  examine  was  whether  the 
representations  charged  in  the  complaint  were  made,  as 
sworn  to  by  the  plaintiff  and  his  witnesses.  If  they  found 
them  to  have  been  made  they  were  to  inquire  whether 
they  were  false.  If  found  to  be  false,  the  next  question 
for  them  would  be  whether  they  were  calculated  to  im- 
pose upon  a  prudent  and  careful  man.  If  the  defen- 
dant spoke  in  regard  to  the  condition  of  the  farm,  he 
was  bound  to  speak  the  truth ;  and  if  by  these  repre- 
sentations, that  there  were  no  daisies  on  the  farm,  he 
misled  the  plaintiff — ^induced  him  to  omit  to  examine 
the  farm,  as  he  otherwise  would  have  done — ^the  plaintiff 
was  not  bound  to  exercise  that  degree  of  diligence  w^ich 
he  might  have  been  bound  to  exercise  if  nothing  had 
been  said  on  the  subject. 

The  jury  was  also  told  that  if  the  representations  were 
made  and  were  false,  and  the  plaintiff  was  misled  by 
them,  and  he  was  induced  by  them  to  enter  into  the  con- 
tract for  the  purchase  of  the  farm,  they  were  material. 

They  were  further  instructed  to  inquire  whether  the 
plaintiff  relied  upon  these  representations. 

The  defendant' s  counsel  excepted  to  the  part  of  the 
charge  in  which  the  jury  ^as  told  that  if  the  plaintiff 
was  misled  he  was  not  bound  to  exercise  that  degree  of 
diligence  that  would  otherwise  have  been  required  of 
him ;  and  he  excepted  to  all  that  was  said  in  the  charge 
about  putting  the  plaintiff  off  his  guard,  as  having  no 
predicate  in  the  evidence. 

The  court  told  the  counsel  that  if  he  deemed  that  the 
representations  were  not  material  he  would  submit  that 
question  to  the  jury. 

The  counsel  excepted  to  the  remark  of  the  judge  that 
it  would  be  probable  that  the  plaintiff  would  rely  upon 
the  representations. 
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To  this  the  judge  replied  that  he  would  qualify  the 
remark  by  saying  it  was  a  question  for  the  jury  whether 
a  man,  under  the  circumstances  in  which  the  plaintiff 
stood,  would  not  rely  upon  the  representations  of  the 
defendant. 

The  defendant's  counsel  requested  the  court  to  charge 
that  if  the  plaintiff  had  the  means  of  ascertaining  the 
true  condition  of  this  farm,  with  respect  to  daisies,  and 
neglected  to  inform  himself,  this  action  could  not  be 
maintained.  The  court  said  that  he  would  charge  that, 
subject  to  the  qualificatioils  already  made  on  that  sub- 
ject— that  is,  he  must  use  such  care  and  prudence  as  an 
ordinary,  careful,  prudent  man  would  exercise,  and  in 
that  regard  the  vendor  must  say  or  do  nothing  to  mis- 
lead him. 

To  this  qualification  the  defendant's  counsel  excepted. 

The  jury  rendered  a  verdict  for  $200 ;  for  which  sum, 
with  costs,  judgment  was  entered.  The  defendant's 
counsel  moved  for  a  new  trial,  and  the  motion  was 
denied. 

By  the  Courtj  Mullin,  P.  J.  There  is  no  error  in  the 
charge.  The  jury  were  properly  instructed  as  to  the  law 
relating  to  fraud  in  the  sale  of  property. 

The  request  to  charge  presents  the  question,  whether 
a  representation  made  by  a  vendor  relieves  the  vendee 
from  that  care,  caution  and  observation  that  he  would 
be  bound  to  exercise  if  no  representation  was  made ;  and 
it  seems  to  me  that  it  may.  Reliance  is,  and  must  be, 
placed  on  the  statements  of  men  made  to  each  other 
under  circumstances  in  which  they  are  required  to  speak, 
and  to  si)eak  truthfully ;  and  notwithstanding  the  de- 
generacy and  depravity  of  the  race,  there  are  some  who 
will  put  reliance  on  another's  word.  And  I  trust  the 
time  is  far  distant  when  the  courts  will  be  compelled  to 
assume  that  '^  all  men  are  liars,"  and  that  they  must  not 
depend  on  anything  they  may  say.    If  reliance  is  placed 
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on  a  representation  m&de  daring  a  negotiation  for  the 
sale  of  property,  it  necessarily  leads  the  other  party  to 
be  less  careful  than  he  would  be  if  the  representation 
had  not  been  made. 

The  object  in  asking  for  the  statement  of  the  vendor 
as  to  the  quality  of  property  is  to  obtain  an  assurance 
that  it  is  as  the  purchaser  desires  it  to  be,  and  not 
tmfrequently  for  the  purpose  of  being  relieved  from 
making  the  examination  which  he  would  otherwise  be 
obliged  to  make.  And  it  is  for  this  reason  that  the  law 
stepped  in  and  made  the  vendor  liable  to  the  vendee  for 
such  damages  as  he  might  sustain  should  the  statement 
turn  out  to  be  false. 

While  it  is  true  that  the  purchaser  may,  by  relying  on 
the  representations  of  the  vendor,  be  misled,  and  omit 
to  make  that  careful  examination  of  the  property  that 
a  prudent  man  would  and  should  make,  yet  a  jury 
should  require  the  clearest  proof  that  the  purchaser  was 
induced  by  the  representation  to  omit  to  examine  the 
property. 

It  will  not  do  to  permit  a  vendee  having  the  property 
before  him,  and  defects  in  it  plainly  discoverable,  to 
close  his  eyes  and  ears  and  omit  to  use  his  senses,  and 
pretend  that  he  relied  on  the  representations,  and  was 
thereby  misled. 

In  cases  of  warranty,  an  obvious  defect  is  not  covered 
by  the  warranty ;  and  it  is  because  the  law  requires  the 
purchaser  to  examine  the  proi)erty  with  that  degree  of 
care  and  skill  that  men  generally  are  capable  of  exercis- 
ing in  respect  to  property  they  are  proposing  to  pur- 
chase. 

The  same  principles  should  apply  in  cases  of  false 
representation.  If  the  property  is  not  present,  the  pur- 
chaser may  rely  on  the  representation ;  but  it  the  prop- 
erty is  present,  and  nothing  is  said  or  done  by  the  vendor 
to  induce  the  purchaser  not  to  examine  it,  and  the  falsity 
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of  the  representation  is  palpable  to  the  senses,  the  pur- 
chaser cannot  be  permitted  to  omit  examination  and 
justify  his  omission  by  the  representation. 

Had  the  plaintiff  made  the  purchase  of  the  &rm  on 
the  representation  made  in  Watertown,  and  without 
going  upon  the  farm,  he  could  with  great  propriety  say 
he  relied  upon  the  representation ;  but  when  he  went  on 
to  the  farm,  and  had  an  opportunity  to  ascertain  whether 
there  were  daisies  upon  it,  and  did  not  give  the  slightest 
attention  to  them,  he  ought  not  to  be  permitted  to  recover, 
unless  it  be  ti*ue  that  the  daisies  could  not  then  be  dis- 
covered, by  reason  of  the  drought,  or  having  been  eaten 
by  the  cattle. 

Had  the  representation  been  that  there  was  a  fine  large 
brick  house  upon  it,  but  in  fact  it  was  a  log  hut,  and 
before  completing  the  purchase  the  plaintiff  had  gone  to 
the  farm  and  into  the  house,  would  a  verdict  in  his  favor 
for  damages,  by  reason  of  the  falsity  of  the  representa- 
tion, be  permitted  to  stand  ?  I  do  not  think  that  the  evi- 
dence in  regard  to  the  difficulty  in  the  plaintiff's  way, 
of  ascertaining  whether  there  were  daisies  on  the  farm, 
should  be  permitted  to  excuse  the  plaintiff  from  the 
duty  to  examine  in  order  to  discover  whether  there  were 
or  were  not  daisies  upon  it.  He  says  he  did  not,  when 
on  the  farm,  attempt  to  ascertain  whether  there  were 
daisies  on  it,  because  the  subject  did  not  occur  to  his 
mind ;  and  yet  he  says,  that  on  two  occasions  while  at 
the  farm  he  inquired  of  the  defendant  in  relation  to  them, 
because  he  "wanted  to  be  certain;"  "Ac  wanted  it 
strong  enaughy  so  as  to  have  it  all  rigMC'* 

The  plaintiff  admits  that  he  could  have  seen  the  daisies 
in  the  plowed  land,  if  he  had  thought  to  look  for  them ; 
and  such  is  the  evidence  in  the  case. 

I  cannot  resist  the  conclusion  that  the  verdict  is,  on  this 
bi-anch  of  the  case,  without  evidence  to  support  it^  and  it 
should,  for  that  reason,  be  set  aside. 
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I  do  not  discover  any  error  in  the  charge  of  the  conrl 
The  judgment  should  be  reversed  and  a  new  trial 
ordered ;  costs  to  abide  the  event. 

Talcott,  J.,  dissented. 

New  trial  granted. 

[Fourth  Depahtmsnt,  Gknxbal  Tbuc,  at  BofSsdo,  June  8,  1878.    MuUin^ 
TaleoU  and  E,  D.  Smiih,  Jastices.]  <r 


*  William  B.  Allen,  survivor  &c.,  m.  Luther  C. 
Clark  and  William  D.  Thompson. 

A  judgment,  recovered  against  the  president  of  an  association,  for  a  debt 
owing  by  such  association,  does  not  preclude  indiyidual  members,  when 
sued  for  the  same  debt,  from  contesting  their  liability  for  the  debts  of  the 
association. 

A  suit  against  the  president  is  necessary,  in  the  first  instance,  by  the  express 
terms  of  the  statute,  before  an  action  agiunst  the  members  can  be  mun- 
tained ;  but  the» judgment  therein  is  only  so  far  effective  as  to  reach  the 
property  owned  by  the  association.  When  it  ftdls  to  secure  satLsfaction  of 
the  debt,  then  an  action  against  the  associates,  directly,  to  enforce  the  pay- 
ment of  the  debt  out  of  their  own  individual  property,  is  proper. 

At  most,  such  judgment  against  the  president,  can  be  no  more  than  prima  facte 
evidence  in  the  plaintiff's  favor,  in  a  subsequent  action  against  the  associates. 
It  will  not  maintiun  his  right  to  recover,  whe^  the  evidence  shows  that  the 
judgment  so  recovered  exceeds  the  amount  for  which  the  association,  or  Its 
members,  were  liable  in  the  action. 

Where,  at  the  time  of  the  creation  of  a  debt,  the  creditor  does  not  know,  or 
suppose,  that  any  other  than  certain  individuals  named  are  interested  in  the 
business  for  which  the  debt  is  contracted,  the  credit  will  be  deemed  to  have 
been  designed  to  be  limited  to  those  named. 

Where  the  evidence  showed  that  a  contract  between  the  plaintiff's  firm  and  M. 
for  the  manufacture  and  sale  by  the  firm  of  a  quantity  of  castings  Ac.  for 
certain  steel  works  about  to  be  erected,  was  made  by  M.  on  behalf  of  the  de- 
fendants and  one  other  person,  they  being  the  only  persons  named  as  those 
who  were  engaged  in  putting  up  such  works ;  and  they  were  mentioned  In 
such  terms  as  to  exclude  the  idea  that  any  others  were  concerned  with  them ; 
and  the  fact  that  an  association  was  putting  up  those  works  was  neither 
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known  nor  supposed  by  M.  or  the  plaintiff's  firm ;  held  that  the  credit  hr 
the  castings  <&c.  must  have  been  designed,  on  the  part  of  the  crettitora.  to  be 
given  ezdusiyely  to  the  persons  so  named,  and  to  no  one  else. 

Although  no  credit  is  intended  to  be  given  to  an  aasociation,  for  artidee  wed 
in  the  erection  of  its  works,  but  castings  dc  are  made  and  delivered  npon 
the  cr^it  of  individual  members,  yet  the  association  becomes  liable  for  tlie 
value  of  such  articles  as  are  famished  upon  the  order  of  its  agent,  and  uted, 
during  the  time  it  is  engaged  in  erecting  the  works;  becaose  it  is  the  ml 
party  to  which  they  were  supplied. 

Such  liability  arises  out  of  the  fact  that  the  association  was  the  party  for  whick 
the  work  was'done  and  the  castings  furnished ;  and  it  continues  only  soloo^ 
as  the  association  continues  to  sustain  that  relation  to  the  business  in  whidi 
the  debt  was  contracted.  When  the  association  ceases  to  be  interested  in  the 
works,  by  a  transfer  of  its  interest  therein  to  a  new  company,  it  is  not  liable 
for  goods  afterward  famished.  As  to  that  portion  of  the  debt,  the  agents 
authority  to  bind  the  association  ends  when  it  parts  with  its  interesL 

Where  property  to  be  used  by  an  association,  in  the  construction  of  its  works, 
is  sold  and  delivered  upon  the  credit  of  individual  members  of  the  associa- 
tion, without  any  knowledge  on  the  part  of  the  vendor  of  the  existence  cf 
the  association,  or  that  it  is  the  real  debtor,  no  notice  of  the  t^rminatkm  of 
its  interest  in  such  works  is  necessary  to  protect  it  against  liability  for 
subsequent  deliveries.  Otherwise  where  the  association  is  known  to  be  the 
debtor. 

When  drafts  of  a  third  person  or  company,  received  by  a  creditor,  are  not  takm 
as  payment,  but  simply  to  apply  in  payment  of  the  debt  when  collected,  tbfj 
can  have  no  effect  on  the  creditor's  rights,  so  long  as  they  remain  unpaid; 
except  to  suspend  his  remedy  until  they  become  due. 

They  are  to  be  deemed  as  taken  simply  as  collateral ;  and  the  creditor  has  the 
right  to  prosecute  them  to  judgment  and  execution  without  prejn<fioe  to  bis 

'  right  afterward  to  proceed  against  the  principal  debtor,  bo  long  as  he  Mh  to 
secure  satisfaction. 

THIS  action  was  brought  by  the  plaintiff  as  surviving 
partner,  io  recover  for  castings  and  other  articles 
sold  and  delivered  by  the  firm,  of  which  he  was  a  mem- 
ber, and  used  in  the  construction  of  steel  works  at  Clif- 
ton, in  the  county  of  St.  Lawrence.  The  articles  were 
delivered  from  time  to  time  between  the  20th  of  April, 
1868,  and  the  21st  of  July,  1869.  At  the  prices  for 
which  they  were  delivered,  they  amounted  to  the  sum  of 
$7,640.69  ;  and  they  were  all  used  about  the  construc- 
tion of  the  steel  works:  They  were  contracted  for,  and 
ordered  by,  John  B.  Morgan,  who  had  the  superinten- 
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dence  of  the  erection  of  the  works.  The  contract  was 
made  by  him  with  Patrick  Hackett,  who  was  clerk  and 
agent  of  the  plaintiflPs  firm.  The  steel  works  were  com- 
menced by  a  joint  stock  company,  or  association,  con- 
sisting of  seven  associates,  and  called,  "The  Clifton 
Steel  Association. '^  The  agent,  Morgan,  who  contracted 
for  and  ordered  the  articles  delivered  by  the  plaintiff  s 
firm,  was  one  of  the  associates.  The  association  con- 
tinued the  construction  and  erection  of  the  steel  works 
until  the  17th  of  October,  1868.  On  the  5th  of  that  month 
a  corporation  was  formed  by  some  of  the  associates  in 
the  Clifton  Steel  Association,  and  called  "The'Danne- 
mora  Steel  Works  of  Clifton."  The  principal  object  to 
be  accomplished  by  the  association  was  the  erection  of 
steel  works  at  Clifton,  and  of  the  corporation,  was  the 
manufacture  of  steel  by  means  of  such  works.  When 
the  association  was  formed,  it  was  provided,  in  its  arti- 
cles, that  a  corporation  should  be  formed  when  the 
works  were  completed,  provided  that  was  deemed  best 
by  a. majority  of  the  associates.  The  corporation  was 
formed  under  that  stipulation,  before  the  entire  comple- 
tion of  the  steel  works.  And  on  the  17th  day  of  Octo- 
ber, 1868,  the  association  sold  and  transferred  the  steel 
works,  and  all  its  other  property  and  rights  in  action, 
to  the  corporation,  and  the  latter  assumed  and  agreed 
to  pay  all  the  debts  of  the  association.  From  that  time 
until  all  the  articles  contained  in  the  plaintiflPs  account 
had  been  delivered,  the  coi*poration  contiriVied  to  be  the 
owner  of  the  steel  works,  and  proceeded  with  their  com- 
pletion, so  far  as  to  make  use  of  all  such  articles.  But 
at  no  time  was  the  power  or  authority  of  Morgan  in  any 
way  ostensibly  changed.  He  continued  to  act  in  the 
same  manner  after  the  formation  of  the  corporation  as 
he  previously  had  done  under  the  association.  And  no 
information  was  given  to  the  plaintiff  s  firm,  or  its  agent, 
Hackett,  of  the  change  made  after  the  formation  of  the 
corporation,  further  than  it  might  have  been  inferred 
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from  two  drafts  being  afterward  drawn  by  Morgan  in 
favor  of  the  firm,  on  the  president  of  the  corporation, 
and  received  by  the  firm. 

At  the  time  when  the  contract  was  first  made  between 
Morgan,  who  acted  on  behalf  of  the  association,  and 
Hackett,  the  agent  and  clerk  of  the  plaintiffs  firm, 
neither  of  them,  nor  any  member  of  the  firm,  had  any 
knowledge  or  information,  as  to  who  were  engaged,  or 
interested  in  the  erection  of  the  steel  works,  beyond 
Morgan,  the  defendants,  and  Samnel  B.  Smith.  And 
neither  the  plaintiff  s  firm,  nor  Hackett,  heard  or  knew 
of  the  formation  or  existence  of  the  association  nntil 
after  the  steel  works  and  all  its  other  property  had  been 
transferred  to  the  corporation. 

After  such  transfer,  and  on  the  4th  of  January,  1869, 
Morgan  drew  and  delivered  to  the  plaintiffs  firm  a  draft 
upon  Samuel  B.  Smith,  as  treasurer  of  the  Dannemora 
steei  company,  for  the  sum  of  $2,000,  to  apply  on  the  ac- 
count the  firm  had  for  the  articles  furnished  by  it  for 
the  construction  of  the  steel  works ;  which  was  after- 
ward accepted  by  Smith,  as  treasurer  of  the  corporation. 
On  the  17th  of  February,  1869,  another  draft  was  drawn, 
in  the  same  form,  by  Morgan,  and  delivered  to  the  firm, 
for  $2,646 ;  which  was  the  balance  then  remaining  of  the 
price  of  the  articles  furnished,  after  deducting  the 
amount  of  the  preceding  draft.  The  second  draft  was 
also  accepted  by  Smith  in  his  official  capacity.  The 
first  of  these  chraf ts  was  due  in  sixty  days,  and  the  second 
in  three  months  from  date.  When  the  second  was  re- 
ceived, the  firm  receipted  the  account  as  paid  by  the 
draft,  but  it  was  found  as  a  fact  that  the  drafts  were  not 
accepted  in  payment  of  the  account.  These  drafts  were 
not  paid,  but  were  afterward  sued  and  put  into  judg- 
ment by  the  plaintiff,  as  the  surviving  member  of  the 
firm,  against  Morgan,  the  drawer  and  endorser,  and  the 
Dannemora  Steel  Works.  But  nothing  was  ever  col- 
lected on  the  judgment.    The  plaintiffs  copartner  died 
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on  the  16th  of  February,  1869,  and  the  business  of  the 
firm  was  afterward  carried  on  by  the  plaintiff  as  sur- 
vivor. In  that  capacity  he  brought  an  action  for  the 
recovery  of  the  entire  demand  remaining  unpaid,  which 
had  accrued  for  the  articles  furnished  to  and  used  in  the 
erection  of  the  steel  works,  against  Samuel  B.  Smith, 
president  of  the  Clifton  Steel  Association,  and  recovered 
judgment  for  the  same.  After  the  return  of  an  execu- 
tion unsatisfied  against  him  as  president  of  the  associa- 
tion, this  suit  was  brought  for  the  recovery  jof  the  same 
demand,  agains  tthe  defendants.  It  was  referred  to  a 
referee,  who  reported  in  favor  of  the  plaintiff  for  the 
sum  of  $5,159.03,  besides  interest ;  which  was  the  bal- 
ance remaining  unpaid  after  deducting  the  value  of  iron 
and  other  property  received  from  the  association.  Judg- 
ment was  entered  upon  the  report,  and  from  that  the 
defendants  appealed. 

John  JS,  BurriU^  for  the  appellants. 

Mdgone  &  Holbrooke  for  the  respondent 

Daniels,  J.  The  theory  on  which  the  plaintiff,  by  his 
complaint,  made  his  case  against  the  defendants  was, 
that  they  were  members  of  a  joint  stock  association  con- 
sisting of  seven  or  more  shareholders,  and  liable  for  its 
debts  after  the  recovery  of  judgment  against  its  presi- 
dent or  treasurer,  and  the  return  of  an  ex^ution  against 
property  unsatisfied.  This  was  the  only  form  in  which 
the  cause  of  action  was  presented,  and  the  referee  heard 
smd  decided  the  issue  joined  between  the  parties  accord- 
ing to  that  view  of  their  rights  and  obligations.  That 
he  was  bound,  by  the  present  rules  of  pleading,  to  do. 
For  any  different  ground  of  the  defendant's  liability 
would  have  left  the  complaint  unproved  in  its  entire 
scope  and  meaning;  and  that  would  have  presented 
such  a  failure  of  proof  as  to  entitle  the  defendants  to  a 
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judgment  in  their  favor.  {Code,  §  171 .  Shuler  v.  Myers^ 
5  Lans.  170.) 

The  question  arising  in  the  case,  therefore,  is,  whetiier 
the  proof  was  of  such  a  nature  as  justified  the  referee  in 
concluding  that  the  defendants  were  liable  for  the  ac- 
count, in  the  capacity  in  which  they  were  sued.  If 
they  were  not,  then  the  judgment  against  them  cannot 
be  sustained,  even  though  they  could  be  shown  to  be 
directly  liable  upon  a  positive  undertaking  of  their  own ; 
because  the  plaintiff  elected  not  to  present  his  case 
against  them  in  that  form.  If  siich  a  claim  can  be 
plausibly  made  and  maintained,  they  were  entitled  to 
have  that  shown  by  the  plaintiff's  complaint ;  for  in  no 
other  way  could  they  be  expected  to  be  prepared  to 
meet  and  contest  it  upon  the  trial. 

In  order  to  establish  their  liability,  under  the  all^a- 
tions  contained  in  the  complaint,  the  plaintiff  gave  evi- 
dence for  the  purpose  of  proving  that  the  contract 
entered  into  before  any  of  the  articles  were  furnished 
and  delivered  by  the  firm,  was  made  in  such  a  form  as 
to  bind  the  Clifton  Steel  Association  for  the  payment  of 
the  price  of  all  the  articles  delivered  under  it  for  the 
construction  of  the  steel  works.  And  the  referee,  by  his 
findings  of  fact,  sustained  that  view  of  the  contract  en- 
tered into.  But  in  that  he  very  manifestly  mistook  the 
import  of  the  evidence;  for  it  established  the  mak- 
ing of  no  such  obligation. 

The  evidence  of  the  plaintiff,  as  a  witness  in  the  case, 
upon  this  subject^  may  be  laid  entirely  out  of  consider- 
ation. For  while  he  stated  the  terms  of  the  bargain,  he 
afterward  added  that  he  was  not  present  when  it  was 
made,  and  did  not  testify  to  it  from  any  personal  knowl- 
edge. His  statements  on  the  subject  were  therefore  in 
no  legal  sense,  evidence  of  the  fact  they  related  to.  The 
only  evidence  given,  upon  that  subject,  came  from  Mor- 
gan and  Hackett,  the  two  individuals  by  whom  the  con- 
tract was  made.    And  that  differed  materially  from  the 
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information  the  plaintiff  had  received,  and  which  he 
mentioned  in  his  testimony. 

It  appeared  by  the  evidence  of  Morgan  that  he  had 
instructions  from  Thompson,  mainly,  but  some  from 
Smith,  and  was  directed  by  the  former  to  go  on  and  erect 
the  steel  works,  according  to  the  plans  and  specifications 
they  were  to  send  him,  and  they  would  pay  all  the 
expenses  in  erecting  the  buildings.  Acting  under  such 
instructions,  he  made  whatever  contract  was  entered  into 
for  the  articles  delivered  and  furnished  by  the  plaintiff 
and  his  firm.  And  that  was  made  with  the  agent  of  the 
firm.  On  that  subject  Morgan,  on  his  cross-examination, 
stated  that  he  '^  made  no  bargain  at  all  with  Mr.  Allen. 
All  my  negotiations,  arrangements  and  bargains  were 
made  with  Hackett."  And,  as  already  mentioned,  the 
plaintiff's  testimony  was  to  the  same  effect,  so  far 
as  it  referred  to  the  fact  that  the  contract  was  not  made 
with  him,  but  with  Hackett,  acting  on  behalf  of  the  firm. 
In  testifying  to  what  transpired  when  the  contract  was 
made,  this  witness  said:  "I  asked  him  (Hackett)  how 
much  he  would  make  so  many  tons  of  castings  for,  de- 
scribing them.  He  gave  me  his  lowest  cash  price.  He 
made  an  offer. "^  *^I  then  communicated  to  Mr.  Smith 
the  offer.  I  accepted  the  offer,  and  he  did  the  work." 
"The  agreement  for  the  castings  was,  to  furnish  as  fast 
as  I  wanted  them."  Hackett' s  relation  of  what  was 
said  was  substantiaUy  the  same.  His  testimony  was  as 
follows :  "In  the  early  part  of  April,  1868,  John  B. 
Morgan  came  to  me  and  told  me  that  they  were  going 
to  construct  a  work  at  Clifton,  of  which  he  was  super- 
intendent ;  that  they  wanted  a  large  amount  of  castings, 
and  he  wanted  our  lowest  cash  price.  I  consulted  with 
Mr.  Allen,  and  made  a  price  for  a  certain  amount  of  the 
castings,  for  four  cents  a  pound,  they  furnishing  the 
patterns  ;  and  for  any  alterations  or  other  materials  fur- 
nished, our  regular  cash  rates."     "  He  told  me  William 
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D.  Thompson,  Luther  C.  Clark  and  Samuel  B.  Smith 
were  the  men,  and  that  they  were  rich." 

From  this  evidence  it  will  be  seen  that  the  contract 
was  not,  as  the  referee  stated  it  to  be,  for  the  castings 
needed  for  the  erection  of  the  steel  works,  and  other 
materials  as  wanted  and  ordered.  But  that  it  was  a 
contract,  as  shown  by  Morgan,  for  "  so  many  tons  of 
castings,"  without  any  particular  quantity  being  men- 
tioned. And,  as  described  by  Hackett,  for  a  "large 
amount  of  castings  at  four  c^nts  a  pound,  and  any  alter- 
ations or  other  materials,"  at  the  plaintiffs  regular  rat^. 
This  was  very  far  from  being  a  contract  comprehending 
all  the  castings  needed  for  the  steel  works  and  other 
articles  wanted,  as  the  referee  regarded  it.  The  terms 
used  did  not  bind  the  plaintiffs  firm  to  make  and  de- 
liver, or  Morgan,  or  those  he  represented,  to  accept  and 
receive,  any  fixed  or  definite  amount  of  castings  or  other 
materials.  But  they  were  of  that  uncertain  and  general 
tenor  as  left  the  quantity  to  be  afterward  fixed  and  de- 
termined by  the  future  orders  and  directions  given  on 
the  one  side,  and  accepted  and  acted  upon  on  the  otlier, 
in  the  prosecution  of  the  enterprise.  And  that  rendered 
each  order  given,  with  its  acceptance  by  the  firm,  sub- 
stantially a  separate  contract,  so  far  as  quantity  was  in- 
volved, for  the  articles  required  to  perform  it. 

There  was  no  direct  evidence  given,  on  the  trial,  show- 
ing how  or  when  the  articles  were  ordered.  But  from  the 
dates  appearing  on  the  account  produced  and  admitted, 
that  may  be.  presumed  to  have  been  done  at  the  times 
and  in  the  manner  the  dates  indicated  it  to  have  been  the 
case.  Under  that  presumption  the  result  would  follow 
that  all  the  articles  charged  afte^r  the  16th  of  Pebruarj', 
1869,  the  day  when  the  other  partner  departed  this  life, 
should  have  been  excluded  from  the  judgment.  For 
they  must  have  been  furnished  and  delivered  by  the 
plaintiff  alone,   not  to  fulfill  any  orders  appearing  to 
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have  been  given  to  the  firm,  but  to  i)erfonn  the  under- 
takings imposed  upon  himself.  - 

The  judgment  recovered  in  the  action  brought  by  the 
plaintiff  against  Smith,  as  president  of  the  joint  stock 
association,  does  not  preclude  the  defendants  from  con- 
testing their  liability  for  the  debts  of  the  association. 
Such  a  suit  was  necessary,  in  the  first  instance,  by  the 
express  terms  of  the  statute,  before  the  present  action 
could  be  maintained.  But  the  judgment  in  it  was  only 
so  far  effective  as  to  reach  the  property  owned  by  the 
association  itsell  When  that  failed  to  secure  satisfac- 
tion of  the  debt,  then  an  action  against  the  associates, 
directly,  was  proper,  to  enforce  the  payment  of  the 
debt  out  of  their  own  individual  property.  (3  R.  8.  777, 
§§  122,  126,  5th  ed.)  At  most,  the  judgment  against  the 
president  of  the  association  could  be  no  more  than  pri- 
ma facie  evidence  in  the  plaintiff's  favor.  {BelmoTit  v. 
Coleman^  21 N.  Y.  96.)  But  that  would  not  maintain  his 
right  to  recover,  in  the  face  of  all  the  evidence  given 
apon  the  trial,  showing  that  the  judgment  so  recovered 
exceeded  the  amount  for  which  the  association,  or  its 
members,  were  liable  in  the  action.  And  that  was 
clearly  the  case  here,  as  the  evidence  failed  to  establish 
an  agreement  for  the  sale  and  purchase  of  any  partic- 
ular amount  of  property. 

When  the  case  made  by  the  defendants  was  settled  by 
the  referee,  he  added  to  his  previous  conclusions  of  fact, 
the  findings  that  the  plaintiff  and  Hackett  each  had 
knowledge,  before  the  contract  was  made,  that  other 
persons  were  interested  with  Morgan,  Thompson,  Clark 
and  Smith  in  putting  up  the  steel  works ;  and  that  Mor- 
gan was  authorized  by  such  interested  persons  to  make 
the  contract.  And  by  his  report  he  found  that  in  mak- 
ing the  contract,  Morgan  intended  to  charge,  and  Hackett, 
in  behalf  of  the  firm,  intended  to  credit,  all  the  persons 
interested  in  the  erection  of  the  steel  works,  and  the 
persons  so  interested  were  those  then  constituting  the 
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Clifton  Steel  Association.  These  conclusions  are  in 
striking  contrast  with  those  contained  in  the  third  and 
fourth  subdivisions  of  the  report,  where  the  fef eree  states 

that  at  the  time  when  the  contract  was  made,  Morgan 

• 

informed  Hackett  that  the  defendants  and  Smith  were 
the  men,  and  they  were  rich.  And  that  neither  Hackett 
nor  the  copartnership,  nor  any  member  thereof,  knew 
who  composed  the  association,  or  was  interested  in  the 
erection  of  the  works,  except  Morgan,  Smith  and  the  de- 
fendants. If  their  knowledge  was  so  limited  as  that, 
and  the  evidence  discloses  the  best  reason  for  believing 
that  it  was,  neither  the  plaintiff  nor  Hackett  knew  that 
any  other  person  was  interested  in  putting  up  the  steel 
works,  but  the  defendants,  Morgan  and  Smith.  And 
the  credit  given  in  the  creation  of  the  debt  must^  for  that 
reason,  have  been  designed  to  be  limited  to  them.  That 
this  was  the  truth  was  clearly  shown  by  the  evidence 
given  upon  the  trial ;  for  Morgan  stated  that  he  told 
Hackett,  at  the  time  when  the  contract  was  made,  that 
the  goods  were  for  Thompson,  Smith  and  Clark,  and 
then  added,  that  those  were  all  that  he  knew  were  in. 
Hackett  testified  to  the  same  effect.  He  said  that  he 
"did  not  know  of  any  other  debtors  bjit  William  D. 
Thompson,  Luther  C.  Clark,  and  Samuel  B.  Smith, 
until  after  the  second  draft  was  drawn." "  And  that  was 
not  drawn  until  the  17th  of  February,  l669,  four  months 
after  the  association  had  transferred  all  its  property  to 
the  corporation  known  as  the  Dannemora  Steel  Works, 
and  ceased  to  have  any  connection  whatever  with  the 
works  themselves. 

This  evidence  was  clear  and  direct  as  to  the  persons 
understood  to  be  concerned  in  the  erection  of  the  works. 
And  that  given  by  the  plaintiflf  himself  was  to  the  same 
effect ;  for  he  ^id  that  all  he  knew  on  the  subject  was, 
"that  Morgan  was  the  agent  of  some  men  in  New  York, 
whom  he  named^  and  who  were  putting  up  steel  works, 
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at  Clifton,  and  the  castings  and  other  articles  were  in 
that  work." 

There  is  no  room  for  any  doubt,  under  the  evidence 
of  these  three  persoMs— and  that  was  all  which  related 
to  this  fact — ^that  it  was  understood  when  the  contract 
was  made,  that  it  was  on  behalf  of  Morgan,  Thompson, 
Clark  and  Smith.  They  were  the  only  persons  men- 
tioned as  the  persons  who  were  putting  up  the  steel 
works;  and  they  were  mentioned  in  such  terms  as  to 
exclude  the  idea  that  any  others  were  concerned-  with 
them.  The  evidence  on  this  subject  is  so  complete  as  to 
leave  the  findings  of  the  referee  that  other  persons  were 
known  to  be  interested  in  the  erection  of  the  works  to 
the  plaintiff  and  Hackett,  when  the  contract  was  made, 
entirely  without  the  least  colorable  support.'  It  was 
equally  as  clear  that  the  fact  was  neither  known  nor 
supposed,  either  by  Morgan,  Hackett  or  the  plaintiff, 
that  the  Clifton  Steel  Association  was  putting  up  those 
works.  For,  although  the  articles  bear  date  on  the  13th 
of  November,  1867,  they  contain  only  Morgan's  name 
as  a  party  to  them,  at  that  time.  Space  appears  to  have 
been  left  for  other  names,  but  when  the  other  persons 
made  themselves  parties  does  not  appear,  by  the  articles. 
And  Morgan  testified  that  he  had  not  heard  of  any 
organization  when  the  instructions  he  mentioned  were 
given  to  him ;  which  he  received  from  Thompson  knd 
Smith.  But  he  stated  he  did  hear  of  it  before  the  first 
draft  was- drawn.  How  long  before  was  not  mentioned, 
but  it  must  have  been  after  the  contract  was  made  with 
the  plaintiff's  firm ;  for  at  that  time  he  testified  that  the 
defendants  and  Smith  were  the  only  persons  he  knew  to 
be  in  the  enterprise.  Hackett  stated  that  he  heard,  in 
the  course  of  the  work,  about  the  Clifton  Steel  Associa- 
tion, but  he  thought  it  was  after  the  date  of  the  last  draft, 
and  that  was  dated  February  17,  1869.  And  the  plain- 
tiff swore  that  he  did  not  know  that  there  was  any  such 
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body  as  the  Clifton  Steel  Association,  daring  the  accru- 
ing of  the  account.  • 

It  was  therefore  distinctly  made  to  appear  by  the  evi- 
dence given  on  the  trial,  that  Morgan,  Smith  and  the 
defendants,  were  the  only  persons  either  known  or  sup- 
posed by  the  plaintiff  or  the  agent,  Hackett,  to  be  engaged 
or  interested  in  the  erection  of  the  steel  works,  until  after 
the  17th  of  February,  1869,  the  date  of  the  last  draft  Up 
to  that  time  no  other  persons  were  known  or  understood 
to  be  the  debtors  of  the  firm,  for  the  articles  delivered 
and  furnished  for  the  erection  of  the  steel  works.  The 
credit  must,  therefore,  have  been  designed  on  the  part 
of  the  creditor  to  be  given  exclusively  to  those  persons, 
and  no  one  else.  And  that  continued  to  be  the  case  un- 
til after  the  property  of  the  association,  including  the 
steel  works,  had  been  transferred  to  the  new  corporation, 
and  that  body  had  taken  charge  of  the  steel  works.  If  o 
credit  could  have  been  intended  on  the  part  of  the  cred- 
itor to  be  given  to  the  association,  for  any  of  the  articles 
used  in  the  erection  of  the  steel  works,  while  the  associ- 
tion  was  engaged  in  erecting  them. 

But  during  the  time  it  was  so  engaged,  the  association 
became  liable  for  the  value  of  the  articles  furnished,  be- 
cause it  was  the  real  party  to  which  they  were  supplied. 
It  was  the  principal  in  whose  behalf  Morgan  ignorantly 
acted  in  ordering  and  receiving  all  such  articles.  And 
while  it  continued  to  be  so,  it  was  liable  for  the  debt 
created  in  its  behalf  and  under  its  authority..  Morgan 
was  employed  by  it  as  superintendent  of  the  works,  and 
while  he  acted  in  that  employment  the.  association  was 
liable  for  the  pecuniary  consequences  of  his  acts.  But 
as  the  liability  arose  solely  out  of  the  fact  that  the  asso- 
ciation was  the  principal,  as  no  credit  was  intended  in 
the  course  of  the  transaction  to  be  given  to  it,  and  even 
its  existence  was  unknown  to  the  creditor,  it  could  ex- 
tend no  further  than  while  it  continued  to  sustain  that 
relation  to  the  business  in  which  the  debt  was  con- 
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tracted.  The  liability,  under  the  circumstances,  arose 
out  of  the  fact  that  it  was  the  party  for  which  the  work 
was  done,  and  it  could,  for  that  reason,  be  liable  only 
so  long  as  that  fact  existed.  As  soon  as  it  ceased  to  be 
interested  it  necessarily  ceased  to  be  liable  for  all  subse- 
quent portions  of  the  debt ;  for  as  to  that,  the  authority 
to  bind  it  ended  when  it  parted  with  its  interest.  What 
was  done  after  that  was  performed  for  the  corporation ; 
which,  from  that  time,  acted  through  the  same  agent 
that  had  previously  represented  the  association.  The 
liability  of  the  association  was  similar  to  that  of  a  dor- 
mant partner,  continuing  as  long  as  his  interest  in  the 
firm  remains,  but  ending  with  his  withdrawal.  In  such 
cases  notice  of  the  change  to  the  creditor  is  not  required  ; 
for  not  being  supposed  or  understood  to  be  a  debtor  by 
him  he  cannot  be  prejudiced  by  want  of  notice.  {Brooke 
V.  JSnderby,  6  Bng.  Com.  L.  23.  Heath  v.  Sansom^  24 
id.  44.  Scott  V.  Colmesnil,  7  Marsh.  416,  423,  424. 
Kelley  v.  Hurlburt^  6  Cowen^  634.  Orosvenor  v.  Lloyd^ 
1  Mete.  19.  SmUKs  Merc.  Law^  87, 3d  ed.  Pars.  Merc. 
Law,  171,  172.) 

While  the  association  did  become  liable  to  the  firm 
for  the  price  of  the  articles  supplied  to  the  steel  works, 
it  was  only  for  such  as  were  ordered  during  the  time  it 
was  engaged  in  their  construction;  for  they  were  the 
only  articles  it  actually  contracted  for,  and  no  others 
were  received  or  used  in  the  business  it  carried  on.  As 
to  those  it  became  the  debtor  of  the  plaintiflE's  firm,  but 
as  to  no  others.  No  injustice  is  done  the  plaintiff  by 
this  limitation  of  the  firm' s  rights,  for  the  property  was 
sold  and  delivered  upon  the  understanding  that  only  the 
four  persons  named  in  the  evidence  became  the  debtors 
for  it.  If  the  association  had  been  known  to  be  the 
debtor,  notice  of  the  termination  of  its  interest  in  the 
work  would  have  been  required  to  protect  it  against  fur- 
ther liability  af t«r  that  time ;  but  as  it  was  not,  notice 
was  unnecessary.    The  two  drafts  received  by  the  plain- 
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tiflfs  firm  were  not  taken  as  payment,  but  simply  to  ap- 
ply in  payment  when  collected.  For  that  reason  they 
could  have  no  effect  on  the  plaintiff' s  rights  as  long  as 
they  remained  unpaid ;  except  to  suspend  his  remedy 
until  they  became  due.  {Noel  v.  Murray^  3  Kern.  167.) 
They  were  taken  simply  as  collateral,  and  the  creditor 
had  the  right  to  prosecute  them  to  judgment  and  execu- 
tion without  prejudice  to  his  right  afterward  to  proceed 
against  the  principal  debtoro,  as  long  as  he  failed  to  se- 
cure satisfaction.  {Barik  of  CJi^enango  v.  Hyde^  4  Coweny 
667,  574,  675.     Youngs  v.  Stahelin,  34  N.  T.  268.) 

But  as  the  judgment  was  for  more  than  the  def endtots 
were  liable  to  pay,  it  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event,  unless  the  plain- 
tiff, within  twenty  days,  stipulates  to.  deduct  from  it 
that  portion  of  the  account  accruing  for  articles  ordered 
after  the  17th  of  October,  1868,  with  the  interest  on  the 
same.  In  which  event,  as  so  modified,  it  should  be 
affirmed,  without  costs. 

Miller,  P.  J.,  concurred. 

Danforth,  J.,  concurred  in  the  result. 

Judgment  accordingly. 

[Thikd  Depaktmknt,  Oensral  Teem^  at  .Albany,  March  4,  1878.  MUler, 
Dan/or (h  and  DanieU,  Justices.] 
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Maby  Rose  Hunt  vs.  Hoeaoe  Hunt  and  Phillip 

Church. 

A  special  guardUn,  appointed  to  sell  the  real  estate  of  an  infiuit^  gave  a  bond, 
conditioned  to  perform  the  trust  reposed  in  him,  and  to  pay  over,  inrest  and 
acconnt  for,  all  moneys  that  should  be  received  by  him,  according  to  the 
order  of  any  court  haying  authority  to  give  directions  in  the  premises,  and 
to  observe  the  orders  and  directions  of  the  Supreme  Court  in  relation  to 
said  trust  Such  guardian  was,  by  an  order  of  this  court,  authorized  to  sell 
and  convey  all  the  "  riffht,  title  and  inierest"  of  said  infant  in  and  to  certain 
lands  which  had  descended  to  her  from  her  ancestor  subject  to  a  mortgage 
thereon ;  and  he  did  sell  to  H.  for  the  consideration  of  |6,0OO,  all  the  ri^t, 
titie  and  interest  of  the  said  infimt  in  and  to  an  undivided  one-third  part  of ' 
said  lands. 

Mdd,  1.  That  this  was  a  clear  sale  and  conveyance  of  the  equity  of  redemption 
of  the  infimt  in  said  lands,  and  nothing  more. 

2.  That  the  special  g^uardian  was  bound  to  account  to  the  infant  for  the  pur- 
chase money,  less  the  sum  of  $1,800  which  he  had  paid  to  the  widow,  for  her 
right  of  dower  in  said  lands. 

8.  That  having  omitted  and  neglected  to  account  for  the  balance  of  the  pur- 
chase money,  and  to  invest  the  same  according  to  the  terms  of  the  sale  and 
the  order  of  the  court  affirming  the  same,  this  was  a  dear  breach  oi  his  duty 
as  special  guardian,  and  a  breach  of  the  condition  of  his  bond. 

4.  That  H.,  the  purchaser,  took  the  land  subject  to  the  equitable  encumbrance, 

m 

cUum  or  lien  of  the  mortgage  thereon,  but  without  any  claim  upon  the  infant^ 
or  the  estate  of  her  ancestor,  in  respect  to  such  claim  or  lien.'  And  the  spe- 
cial guardian  had  no  right  to  pay  any  portion  of  the  proceeds  of  the  sale, 
upon  such  mortgaga 

6.  That  it  was  no  excuse  for  not  complying  with  the  condition  of  bi«  bond,  for 
the  special  g^uardian  to  show  that  he  was  administrator  of  the  estate  of  the 
infantas  fiither,  or  that  such  estate  was  insolvent,  and  he  had  wrongfully  taken 
the  funds  which  came  to  his  hands  as  special  guardian,  and  had,  without  the 
order  or  allowance  of  the  court,  used  and  misappropriated  them  ae  such 
administrator. 

6.  That  although  the  court  had  yet  control  over  the  proceedings  for  the  sale 
of  the  land,  and  jurisdiction  over  the  special  guardian,  as  such,  and  mighty 
upon  a  proper  application  and  on  proper  terms,  still  allow  him  to  ftilfill  his 
duty,  and  make  a  report  of  the  sale,  showing  what  he  had  done  with  the  pro- 
ceeds ;  yet  that  while  he  was  practicaUy  in  contempt  for  disobeying  an  order 
of  the  court  reqpiiring  him  to  make  such  report,  no  intendment  should  be 
made  in  his  favor 

THIS  action  was  brought  upon  a  bond,  bearing  date 
April  26, 1849,  executed  by  the  defendants  and  one 
Frederick  Talcott,  since  deceased,  in  the  penal  sum  of 
Vol.  LXV.  87 
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$9,700.  The  condition  of  the  bond  recited  that  the  said 
Horace  Hunt,  in  and  by  an  order  of  this  court,  made  on 
the  said  26th  day  of  April,  had  been  appointed  special 
guardian  for  the  said  obligee,  Mary  Rose  Hunt,  an  in- 
fant, under  the  age  of  twenty-one  years,  for  the  purjx^e 
of  making  sale  of  certain  real  estate  belonging  to  said 
infant,  and  mentioned  in  said  order,  upon  his  giving  a 
bond  as  therein  required.  And  then  provides  that  in 
case  the  said  Horace  Hunt  shall  faithfully  perform  the 
trust  reposed  in  him  as  such  special  guardian,  and  shall 
duly  pay  over,  invest  and  account  for  all  moneys  that 
shall  be  received  by  him,  according  to  the  order  of  any 
court  having  authority  to  give  directions  in  the  premises, 
and  shall  observe  the  orders  and  directions  of  the  Su- 
preme Court  in  delation  to  said  trust,  then  the  said  obli- 
gation to  be  void. 

The  complaint  alleged  that  after  the  giving  of  said 
bond,  the  said  Horace  Hunt,  as  such  special  guardian, 
executed,  acknowledged  and  delivered  to  one  John 
Hunt  a  deed  conveying  said  infant' s  interest  in  and  to 
the  said  real  estate  referred  to  in  said  complaint,  and  for 
the  sale  of  which  said  Hunt  was  so  appointed  such  spe- 
cial guardian,  for  the  consideration  of  $5,600,  pursuant 
to  the  order  of  said  court ;  and  averred  that  he  had 
failed  to  account  for  such  moneys,  or  to  invest  them  as 
directed  by  the  orders  of  the  court. 

The  answer  did  not  deny  the  making  of  the  said  bond, 
or  any  of  the  allegations  of  the  complaint,  but  set  up 
that  the  land  referred  to  was  sold  for  $4,200 ;  that  the 
nominal  consideration  was  $6,500;  and  that  this  in- 
cluded $1,300  for  the  widow's  dower,  and  set  up  seve- 
ral other  defences. 

The  case  was  tried  at  the  Livingston  circuit  in  Novem- 
ber, 1872,  when,  at  the  close  of  the  trial,  a  verdict  was 
directed  by  the  court  for  the  plaintiff,  for  $9,700,  and 
the  exceptions  ordered  to  the  Gteneral  Term,  to  be  there 
heard,  iii  the  first  instance. 
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J.  B,  Adams  J  for  the  plaintiff. 

C(yriklingy  Lord  &  Coxe^  for  the  defendants. 

By  the  Courts  E.  Darwin  Smith,  J.  The  execution 
of  the  bond  upon  which  the  action  was  brought,  and  the 
breach  alleged  in  the  complaint,  being  admitted,  the 
plaintiff  was  prima  foMe  entitled  to  a  verdict  for  the 
amount  of  the  purchase  money  of  the  land  sold,  deduct- 
ing the  $1,300  paid  the  widow  for  her  dower  interest  in 
said  land,  not  exceeding  the  penalty  of  the  bond.  A 
computation  appears  to  have  been  presented  at  the  trial, 
showing  the  amount  due  upon  the  bond,  calculating  it, 
I  presume,  upon  the  $5,600  for  which  the  land  was  sold, 
and  deducting  therefrom  the  $1,800  aforesaid,  making 
the  amount  upward  of  $11,000 ;  but  the  verdict  was 
finally  directed  for  the  penalty,  $9,700. 

The  power  of  this  court  to  order  the  sale  of  infants' 
estates  is  undoubted,  and  the  defendants'  liability  in  this 
action  depends  upon  the  affirmance  of  this  power  in  the 
ordering  of  the  sale  of  the  plaintiff's  interest  in  the  land 
which  descended  to  her  from  her  father,  and  in  direct- 
ing the  conveyance  of  such  land  upon  the  execution  of 
the  bond  in  suit.  The  recovery  at  the  circuit  was  based 
upon  the  validity  of  such  bond  and  the  non-performance 
of  its  conditions  by  the  defendants.  It  is  not  that  the 
defendant  Hunt  is  held  liable  for  obeying,  but  for  dis- 
obeying, the  orders  of  the  court. 

The  petition  presented  by  the  plaintiff's  mother,  to 
this  court,  for  the  sale  of  the  said  plaintiff's  land  repre- 
sents that  the  said  infant  was  seised  of  an  undivided 
third  part  of  certain  lands  therein  described,  comprising 
parts  of  two  townships  in  Allegany  county,  and  amount- 
ing to  about  9,000  acres  of  land ;  that  on  the  purchase 
of  such  land  a  loan  of  $10,000  was  made  of  the  Savings 
Bank  of  Tolland,  Connecticut,  for  which  said  bank  was, 
also,  by  agreement,  entitled  to  have  a  mortgage  on  all 
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of  Buclx  land,  and  for  which  a  bond  had  been  given, 
signed  by  all  the  four  joint  owners  of  said  land,  Phineas 
Talcott,  Samuel  B.  Rose,  Phillip  Church  and  Samuel 
Hunt,  the  deceased,  and  father  of  said  plaintiff ;  that 
the  interest  of  said  infant,  in  said  land,  was  worth  about 
$2,000,  and  that  the  x)etitioner  was  willing  to  join  in  a 
conveyance  thereof,  and  release  her  dower,  on  receiving 
her  part  of  the  purchase  money  ;  or  upon  condition  Qiat 
the  same  be  invested  for  her  benefit. 

On  presenting  thiid  petition  to  the  court,  the  usual 
order  of  reference  was  made  to  a  referee  to  ascertain  the 
facts,  and  upon  what  terms  a  sale  should  be  allowed, 
and  the  value  of  the  dower  right  in  the  same.  The  ref- 
eree reported  that  the  said  premises  were  worth  $6,000, 
subject  to  encumbrances ;  and  that  the  same  should  be 
sold  for  cash,  subject  to  the  equitable  encumbrance 
thereon,  and  in  such  a  way,  if  possible,  as  to  procure  a 
release  of  said  infant  from  all  liability  upon  the  debt 
created  for  the  purchase  of  such  real  estate ;  and  that 
the  avails  of  such  sale  be  invested  subject  to  the  ap- 
proval of  the  court,  to  be  paid  said  infant  upon  her  ma- 
jority ;  and  also  that  the  value  of  the  widow's  right  of 
dower  in  said  premises,  calculated  upon  the  principle  of 
life  annuities,  was  $1,206.30. 

This  report  was  duly  confirmed,  and  the  defendant 
Hunt  appointed  special  guardian  for  the  sale,  and  au- 
thorized to  make  sale  of  said  premises  accordingly,  but 
first  to  report  the  terms  of  such  proposed  sale  to  this 
court,  upon  oath. 

The  defendant  Hunt  accordingly  made  such  report, 
wherein  he  stated  that  he  had  made  a  contract  for  the 
sale  of  the  said  ivfanPs  interest  in  said  lands  to  John 
H.  Hunt,  for  $6,500 ;  said  Hunt  to  pay  the  widow  for 
her  right  of  dower ;  to  procure  a  release  or  discharge  of 
the  liability  of  the  said  infant  and  of  the  estate  of  the 
said  Sanford  Hunt  to  the  Tolland  Savings  Bank,  and 
to  pay  or  secure  the  residue  of  said  sum  of  $5,600,  for 
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the  benefit  of  said  infant,  and,  if  said  discharge  was  not 
obtained,  to  secure  the  residue  of  said  $5,600,  after  de- 
ducting the  sum  payable  to  the  widow,  by  a  mortgage 
of  the  lands  so  contracted  to  be^  sold,  payable  in  ten 
years  with  interest,  or  when  duly  required  by  said  in- 
fant. Such  report  was  duly  confirmed  by  the  court,  and 
the  said  guardian  authorized  to  sell  and  convey  aZl  the 
right,  title  and  interest  of  said  infant,  to  said  land, 
according  to  the  terms  of  the  contract  stated  in  said 
report. 

And  the  said  guardian  did  afterward,  on  the  30th  of 
November,  1849,  as  recited  in  said  deed,  for  and  in  con- 
sideration of  $6,600,  to  him  in  hand  paid  before  the  en- 
sealing and  delivery  of  the  said  presents,  the  receipt 
whereof  is  therein  and  thereby  confessed  and  acknowl- 
edged, grant,  bargain,  sell  and  convey,  sell  and  release 
to  the  said  John  H.  Hunt,  ^'  (lU  the  right,  title  and  in- 
terest  of  the  said  in&,nt  in  and  to  all  the  certain  undi- 
vided third  part  in  said  lands."  This  was  a  clear  sale 
and  conveyance  of  the  equity  of  redemption  in  said  land, 
and  nothing  more. 

It  thus  appears  very  clearly  that  the  said  Horace 
Hunt,  the  said  special  guardian,  sold  and  conveyed  the 
interest  of  said  plaintiff  in  said  land  for  the  considera- 
tion and  price  of  $6,500.  This  sum  he  was  bound  to 
account  for.  He  shows,  by  the  receipt  of  the  widow  of 
the  deceased,  that  $1,300  was  paid  to  her,  for  her  right 
of  dower  in  said  lands,  December  31,  1849. 

His  omission  and  neglect  to  account  for  the  balance 
of  the  purchase  money,  and  to  invest  the  same  accord- 
ing to  the  terms  of  the  sale  and  the  order  of  the  court 
affirming  the  same,  was  a  clear  breach  of  his  duty  as 
special  guardian,  and  a  clear  breach  of  the  condition  of 
his  bond. 

The  purchaser  of  said  land,  the  said  William  H.  Hunt, 
took  the  same  subject,  doubtless,  to  the  equitable  en- 
cumbrance, claim  or  lien  of  the  Tolland  bank  for  the 
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$10,000  mortgage,  but  without  any  claim  upon  the  estate 
of  the  deceased  Sanf  ord  H.  Hunt,  or  upon  the  said  in- 
fant in  respect  to  such  claim  or  lien.  Such  mortgage 
was  a  lien  upon  the  whole  9,000  acres  of  land,  and  if  the 
quantity  was  just  9,000  acres,^two  of  the  obligors  on  the 
said  bond,  Bose  and  Talcott,  were  bound  to  -pSLj  $6,000 
of  the  amount,  and  their  one-third  of  said  land  was  first 
liable  for  the  amount  of  $2  per  acre  applicable  to  said 
bond,  as  they  were  subsequent  purchasers  from  Hunt 
and  Church,  at  that  price,  of  one-third  of  said  land. 
The  special  guardian  had  no  right  to  'paj  any  i)ortion 
of  the  proceeds  of  the  sale,  upon  such  mortgage. 

The  rulings  at  the  circuit  upon  the  offers  of  the  defen- 
dant's  counsel,  it  seems  to  me,  are  entirely  correct.  The 
defendant  was  a  special  guardian  to  sell  lands,  and  was 
sued  upon  a  bond  requiring  him  to  pay  over,  invest  and 
account  for,  all  moneys  that  he  should  receive  accord- 
ing to  the  order  of  the  court  It  was  no  compliance 
with  the  condition  of  his  bond  to  show  that  he  was  ad- 
ministrator of  the  estate  of  his  deceased  brother,  or  that 
his  brother's  estate  was  insolvent,  and  he  had  wrong- 
fully taken  the  funds  which  came  to  his  hands  as  spe- 
cial guardian,  and  without  the  order  or  allowance  of 
the  court,  had  used  and  misappropriated  them  as  such 
administrator. 

I  do  not  see  in  any  of  the  offers  or  propositions  made 
by  this  defendant's  counsel  any  defence  to  this  bond. 
I  do  not  see  that  any  other  course  was  left  for  the  judge 
at  the  circuit  except  to  order  a  verdict  for  the  plaintiff. 
It  appears  that  the  defendant,  as  charged  in  the  com- 
plaint and  not  denied,  had  been  required  by  a  special 
order  of  the  court,  made  on  or  about  the  28fli  of  Octo- 
ber, 1870,  duly  served  upon  him,  to  make  and  file  a  re- 
port of  the  said  sale  and  of  the  disposition  and  situation 
of  the  proceeds  thereof,  and  that  he  had  failed  and  neg- 
lected to  make  and  fiile  such  report 

This  court  has  doubtless  yet  control  over  said  proceed- 
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ings,  and  jurisdiction  over  the  defendant  as  such  special 
guardian ;  and  if  the  said  verdict  does  him  any  injus- 
tice, it  might,  upon  a  proper  application  and  upon 
proper  terms,  stLU  allow  him  to  fulfOl  his  duty  as  such 
guardian  and  make  a  report  of  said  sale  and  what  he 
has  done  with  the  proceeds  thereof;  but  while  he  is 
practically  in  contempt  for  a  disobe^enoe  of  its  orders 
in  this  respect,  certainly  no  intendment  should  be  made 
in  his  favor. 

The  judgment  should  be  affirmed. 

[Fourth  Department,  General  Term,  at  Bufialo,  JoDfi  8,  1873.    MtUUn, 
Talcott  and  K  D.  Smith,  Justices.] 
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Charlotte  M.  Gallie,  trustee  of  Charles  R.  Gallie  vs. 
Frederick  P*  Eagle  and  others. 

A  trustee  of  land,  under  a  valid  trust  to  receive  the  rents  and  profits  of  said 
land  and  apply  them  to  the  use  and  support  of  an  infant,  until  such  in&nt 
arrives  at  the  age  of  21  years,  with  an  absolute  power  to  sell  the  land  and 
invest  the  proceeds  thereof  for  the  benefit  of  such  infant,  may  institute  a  suit 
in  equity  to  partition  the  lands  held  by  her  in  conunon  with  other  persons  of 
adult  age. 

4 

THIS  is  an  appeal,  by  the  plaintiff,  from  an  order  of 
the  Special  Term  sustaining  a  demurrer  to  the 
complaint  The  plaintiff^  as  trustee,  is  seised  of  an  un- 
divided one-fourth  part  of  certain  premises,  as  tenant  in 
common  with  the  defendants.  The  trust  is  to  receive 
the  rents  and  profits  and  apply  the  same  to  the  support, 
education  and  maintenance  of  Charles  B.  Gallie  until 
he  shall  attain  the  age  of  21  years.  The  trustee  has  full 
power,  in  her  discretion,  to  sell,  grant,  assign  and  con- 
vey said  premises,  and  invest  and  hold  the  proceeds  on 
the  same  trust. 
The  plaintiff  brings  this  action  for  a  partition  of  said 
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laadfi.  The  defendants  demurred  to  the  complaint,  firsts 
on  the  ground  that  the  plaintiff  had  not  l^al  capacity 
to  6ue ;  and  seoand^  that  the  comphiint  does  not  state 
facts  soflicient  to  constitute  a  cause  of  action.  The 
court,  at  Special  Term^  sustained  the  demurrer,  and 
ordered  judgment  for  the  defendants,  with  leaye  to  the 
plaiatif  to  amend  her  complaint. 

C.  T.  mchardson^  for  the  appellant. 

I.  The  plaintiff  is  a  trustee  of  Chailes  Roderick  Gal- 
lie,  her  infant  son,  and  the  trust  is  for  the  ^^  support, 
education  and  maintenance  of  said  in&nt  until  he  shall 
attain  the  age  of  21  years."  The  trustee  has  full  power, 
at  her  option,  to  ^^  sell,  grant,  assign  and  convey"  the 
trust  estate,  and  to  invest  and  hold  the  proceeds  on  the 
same  trust.  The  lands  described  in  the  complaint  are 
held  by  the  plaintiff  and  the  defendants.  Eagle,  Cornelia 
Carmichael  and  Catharine  Lyon,  as  tenants  in  common, 
each  being  seised  of  an  undivided  one-fourth.  The 
trustee  brings  this  action  asking  the  partition  of  the 
lands  so  held, 

II.  The  trust  is  an  express  trust  authorized  by  the 
statute.  (1  -B.  B.  art.  2,  chap.  1,  part  2,  tU.  2,  §  65, 
subd.  3.    Savage  v.  Burnhamy  17  N.  T.  661.) 

III.  Every  express  trust,  valid  in  its  execution,  vests 
the  whole  estate  in  the  trustees  in  law  and  equity. 
The  persons  for  whose  benefit  the  trust  is  created  shall 
take  no  estate  or  Interest  in  the  lands.  (1  H.  S.  art  3, 
chap.  1,  part  2,  tit.  2,  §  60.) 

TV.  The  whole  estate,  legal  and  equitable,  is  then  in 
this  plaintiff,  and  the  statute  authorizes  the  partitioiL 
(2  a.  S.  317,  §  1.)  1,  The  defendants  rely  on  the  cases 
holding  that  a  power  of  sale  is  not  well  executed  by  a 
partition.  The  distinction  is  perfectly  plain.  In  the 
case  of  a  power  there  is  no  title  or  seisin  in  the  donee  of 
the  power.  In  this  case  the  whole  estate  is  in  the  trustee. 
In  Faw  ArsdaZe  v.  Drdke^  (2  Barb.  599,)  this  distinction 
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was  expressly  recognized.  That  was  a  case  where  the 
assignees  for  the  benefit  of  creditors  of  an  insolvent, 
brought  ])artition;  that  is,  the  trust  was  under  the 
first  subdivision  of  section  65  of  the  statute.  The  objec- 
tion was  raised  that  the  trust  of  the  assignees  would  not 
be  well  executed  by  partition ;  and  also  that  the  insol- 
vent's creditors  should  be  made  parties.  The  court  held 
(pages  600,  602)  that  partition  could  be  made  and  that 
the  creditors  need  not  be  made  parties.  2.  The  creditors 
in  that  case  stood  in  precisely  the  position  that  the  in&nt 
cestui  que  trust  does  in  this.  They  had  the  right  to  en- 
force the  trust  in  equity .  (1  R.  8.  729,  §  60.)  Ifon  conr 
stai  but  these  creditors  might  have  been  infants.  3.  In 
Broker  v.  Deoereaux^  (8  Paige^  613,)  it  was  held  that 
where  a  portion  of  the  premises  sought  to  be  x)artitioned 
had  been  conveyed  to  a  trustee  on  a  trust  not  authorized 
by  the  statute,  the  cestui  que  trust  was  a  necessary  party 
defendant,  because  the  trust  was  unauthorized.  But 
the  court  say  if  the  trust  had  been  valid,  it  would  only 
have  been  necessary  to  bring  the  trustee  before  the  court, 
because  the  absolute  title  would  be  in  him. 

y.  The  defendants  claim  that  this  partition  is  not 
authorized,  because  the  statute  (2  R.  8.  317,  §  1)  pre- 
scribes that  the  parties  applying  for  a  partition  must  be 
of  ''full  age."  The  trustee  is  of  full  age,  and  the  infant 
has  no  estate.  If  it  is  suggested  that  the  infant  should 
have  applied  to  the  Supreme  Court  for  the  sale  of  his 
interest  under  the  statute,  (2  R.  8.  194,)  it  is  answered 
that  in  Baker  v.  LoriUard^  (4  Comst  267,)  the  Court  of 
Appeals  held  that  to  give  the  court  jurisdiction  to  sell, 
under  that  statute,  the  infant  must  be  seised  of  the 
property. 

yi.  The  interests  of  the  infant  in  this  case  will  be,  at 
every  stage,  under  the  supervision  of  the  Supreme 
Court,  which  is  the  guardian  of  all  infants  and  the  ulti- 
mate arbiter  of  their  rights.  It  is  matter  of  every  day 
practice  to  decree  partition  against  in&nts  and  trustees. 
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It  is  not  perceived  why  a  strained  technicality  should 
prevent  a  partition,  where  an  infant  cestui  que  tru^t  is 
the  moving  party,  especially  as  there  is  no  other  remedy. 

A.  Perry ^  for  the  respondents. 

I.  The  plaintiff  is  not  entitled  to  maintain  this  action. 
She  holds  the  estate  in  trust  to  receive  the  rents  and 
profits  and  apply  them  to  the  nse  of  Charles  Roderick 
GkiUie  nntil  he  shall  attain  the  age  of  21  years.  (1  J?.  & 
728,  §  56,  svbd.  3.)  She  at  the  same  time  holds  a  power 
in  trust,  L  e.,  the  power  to  sell  and  convey.  The  same 
person  may  hold  the  estate  in  trust  for  one  pnrpose  and 
at  the  same  time  be  a  grantee  of  a  power  in  trust  for 
another  purpose.  {Belmont  v.  GBrieri^  2  Kern.  394, 
404.)  As  trustee  of  the  estate,  the  plaintiff  has  no  power 
to  sell.  A  sale  would  be  in  contravention  of  the  trust, 
and  absolutely  void.  (1 R.  8.  730,  §  65.)  1.  As  trustee 
merely,  it  is  clear  that  the  plaintiff  cannot  maintain  pro- 
ceedings for  partition.  In  case  of  sale  she  could  convey 
no  title  to  the  purchaser.  Otherwise  a  trustee,  by  bring- 
ing an  action  for  partition,  might  evade  the  provision 
of  the  statute  prohibiting  a  sale  of  the  estate  by  the 
trustee.  {See  Cheesman  v.  Thorn^^  1  Ed/w,  629. )  2.  As 
grantee  of  the  power  in  trust,  the  plaintiff  is  not  entitled 
to  maintain  this  action.  A  power  of  sale  is  not  well 
executed  by  a  partition.  ( Willis  on  Trustees^  n.  Ji,  143. 
McQueen  v.  Farquhar^  11  Yes.  467.  Brassy  v.  Cfkal' 
Toers^  16  Beav.  223.  Perry  on  Trustees^  §  769  and  cases 
there  cited.)  The  case  of  Van  Arsdale  v.  Drake.  (2 
Barh  599,)  is  not  in  conflict  with  the  position  above 
taken.  There  the  purpose  of  the  trust  was  to  sell  land 
for  the  benefit  of  creditors.  That  is  one  of  the  purposes 
for  which  a  trust  may  be  created.  (1  R.  S.  728,  §  65, 
suhd.  1.)  A  sale  in  that  case,  of  course,  could  not  be 
in  contravention  of  the  trust.  It  would  not  be  made  in 
execution  of  a  power,  but  in  execution  of  the  trust  itself. 


BUFFALO— JUNE,  1878.  587 


Gallic  V.  Eagle. 


By  the  Courty  E.  Dabwii?^  Smith,  J.  The  only  ques- 
tion presented  upon  this  appeal  is,  whether  a  trustee  of 
land  under  a  valid  trust  to  receive  the  rents  and  profits 
of  said  land  ^nd  apply  them  to  the  use  and  support  of 
an  infant,  until  such  infant  arrives  at  the  age  of  21  years, 
with  an  absolute  power  to  sell  such  land  and  invest  the 
proceeds  thereof  for  the  benefit  of  such  infant,  can  insti- 
tute a  suit  in  equity  to  partition  said  lands  held  in  com- 
mon with  other  persons  of  adult  age.  ' 

By  the  common  law,  as  well  as  under  the  statutes  of 
this  State,  partition  between  tenants  in  common  of  real 
property  is  matter  of  right,  when  either  of  said  parties 
will  not  consent  to  hold  and  use  such  property  in  com- 
mon. {Smith  V.  Smith,  10  Paige,  473.  Van  Arsdale 
V.  Drake,  2  Barb.  600.  2  B.  S.  317.)  The  provision  of 
the  Revised  Statutes,  section  1,  requires  that  the  party 
applying  for  partition  be  of  full  age.  This  is  the  only 
restriction  upon  the  absolute  right  of  a  tenant  in  com- 
mon, or  joint  tenant,  to  institute  the  suit  or  proceeding 
by  petition.  The  statute  of  1862,  entitied  "An  act  in 
relation  to  the  partition  of  land,"  takes  away  this  re- 
striction, and  authorizes  any  infant  possessed  of  real 
estate  as  tenant  in  common,  or  joint  tenant,  to  institute 
such  proceedings  in  the  Supreme  Court  by  leave  of  that 
court  But,  independent  of  this  provision,  I  can  see  no 
reason  why  the  plaintiff  cannot  maintain  this  action. 
She  is  of  full  age,  and  seised  of  the  premises,  and  is 
vested  with  the  whole  estate,  subject  only  to  the  execu- 
tion of  the  trust.    (1  B.  S.  part  2,  ch.  1,  §  60.) 

The  person  for  whose  benefit  an  express  trust  is  cre- 
ated under  this  statute,  and  as  allowed  in  section  55, 
* '  takes  no  estate  or  interest  in  the  land, ' '  but  may  simply 
euf orce  the  performance  of  the  trust  in  equity.  {Id.  §  60. ) 
Section  1  of  the  statute  providing  for  the  partition  of 
land,  (2  B.  S.  317,  supra,)  provides  that  when  several 
persons  shall  hold  and  be  in  possession  of  lands,  &c.,  as 
joint  tenants  or  tenants  in  common,  any  one  of  them 
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may  have  partition,  with  the  qualification  above  stated. 
This  plaintiff  holds  and  is  in  possession  of  the  lands  of 
which  partition  is  songht,  in  common  with  the  defen- 
dants. She  is  within  the  precise  terms  of  the  statute. 
Certainly  either  of  the  defendants  could  have  partition 
here,  and  I  can  conceive  no  reason  why  the  plaintiff 
may  not.  The  plaintiff  might  sell  these  lands,  and  in- 
vest the  proceeds  under  the  power  conferred  upon  her 
in  the  deed  of  trust.  But  the  partition  of  lands  held  in 
common  by  and  under  the  authority  of  this  court  is  not 
the  exercise  of  a  power.  It  is  merely  the  division  of  the 
common  lands  for  the  mutual  benefit  of  the  parties  inter- 
ested therein,  that  each  of  the  tenants  in  common  may 
separately  enjoy,  use  and  improve  his  own  part  and 
parcel  thereof.  It  may  be  greatly  for  the  interest  and 
benefit  of  the  trust  estate,  in  this  case,  that  the  plaintiff 
have  such  right  of  separate  use  and  enjoyment  of  her 
one-fourth  of  this  property.  At  least  the  plaintiff  is 
clearly  entitied  to  exercise  her  own  judgment  and  dis- 
cretion upon  the  question. 

I  think  the  judgment  should  be  reversed,  and  the  de- 
fendants allowed  to  answer  upon  the  usual  terms. 

[Fourth  Dspabthknt,  Qbnkral  Txrm,  at  Bnifi&lo,  Jane  8,  1878.    MulUn 
TdUott  and  E.  D  Smith,  Jasticee.] 
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The  plaintiff  made  an  oral  contract  with  the  defendant  for  the  purchase  of 
twentj-fiye  sheep  by  the  former  of  the  latter,  for  a  specified  sum.  The  sheep 
were  selected  by  the  plaintiff,  oat  of  the  defendants  a  flock,  and  with  the  assist- 
ance of  the  defendant's  servant^  acting  under  the  defendants  instructions, 
separated  from  the  rest  of  the  flock  and  marked  with  the  plaintiff's  mark, 
and  put  in  a  separate  enclosure.  The  defendant  ^preed  to  pasture  them  for 
the  plaintiff,  eight  or  ten  days,  and  they  were  to  be  kept  in  a  separate  field ; 
but  upon  the  soggostlon  that  the  pasturage  in  that  field,  and  the  fences  around 
it,  were  poor,  it  was  afterward  agreed  to  let  them  run  with  the  other  sheep; 
and  after  a  few  hours'  separation,  they  were  turned  back  with  the  flock. 

Held,  1.  That  the  contract  being  by  parol,  and  no  part  of  the  purchase  money 
actually  paid,  by  the  purchaser,  at  the  time  of  the  purchase,  the  only  question 
was,  whether  the  contract  was  taken  out  of  the  statute  of  frauds  by  the  de- 
livery and  acceptance  of  the  sheep  sold. 

2.  That  the  judge,  at  the  circuit,  in  adyising  the  jury  that  the  cpntract  was 
void  under  the  statute,  unless  there  was  a  delivery  and  acceptance  of  the 
sheep,  at  the  time  of  the  bargain,  and  submitting  that  question  to  them, 
properly  applied  the  rule  established  in  ShuuUer  r.  Houaton,  (1  iV.  T,  261.) 

3.  That  the  evidence  clearly  warranted  the  jury  in  finding  such  delivery  and 
acceptance. 

4.  That  the  whole  question  in  respect  to  the  acts  of  the  parties  in  regard  to  de- 
livery and  acceptance,  having  been  fidrly  submitted  to  the  jury,  their  verdict 
could  not,  properly,  be  disturbed. 

THIS  is  an  action  commenced  in  a  justice's  court, 
and  after  a  verdict  for  the  plaintiff,  api)ealed  to 
the  county  court  of  Seneca  county,  and  retiied.  The 
action  was  brought  to  recover  damages  for  the  non-fnll- 
ment  by  the  defendant  of  a  contract  for  the  sale  of 
twenty-five  sheep. 

The  proofs  showed  that  in  1869  the  plaintiff  made  an 
oral  contract  with  the  defendant  for  the  purchase  of  said 
sheep,  for  the  sum  of  $71.75;  that  said  sheep  were 
selected  by.  the  plaintiff,  out  of  the  defendant's  flock, 
and  with  the  assistance  of  the  defendant's  hired  man, 
acting  under  the  instructions  of  the  defendant,  separated 
from  the  rest  of  the  flock  and  marked  with  the  plaintiffs' 
mark,  and  put  in  a  separate  enclosure ;  that  the  defen- 
dant agreed  to  pasture  them  for  the  plaintiff  eight  or  ten 
days,  and  they  were  to  be  kept  in  a  separate  field ;  but 
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upon  the  stLggestioii  that  the  pasturage  in  the  field,  and 
the  fences  around  it,  were  poor,  it  was  afterward  agreed 
to  let  them  run  with  the  other  sheep ;  and  after  a  few 
hours'  separation  they  were  turned  back  with  the  floct 
The  plaintiff  had  a  note  against  the  defendant  for  $18, 
which  was  to  be  applied  upon  the  purchase,  and  he  was 
to  pay  cash  for  the  balance.  The  plaintiff  not  haviDg 
the  note  with  him,  then,  it  was  agreed  that  the  defen- 
dant's  hired  man  should  go  to  the  plaintiff's  house  the 
same  day,  and  receive  the  note,  the  interest  being  cast 
upon  it,  and  a  check  on  the  bank  for  the  balance.  The 
defendant  did  not  send  for  the  note  and  check,  but  soon 
after  sold  and  delivered  the  sheep  to  another  person  at 
a  small  advance  in  price.  The  plaintiff,  on  the  day  of 
the  purchase,  on  his  return  home,  cast  the  interest  on 
the  $16  note,  making  it  forty-two  cents,  and  endorsed  on 
the  note  a  receipt  for  the  amount,  $16.42,  to  apply  on 
the  sheep,  and  drew  a  check  on  a  bank  for  the  balance  of 
the  purchase,  $66.63,  and  left  it  with  his  wife  to  deliver 
to  the  defendant's  hired  man,  according  to  agreement, 
upon  request.  On  learning  of  the  sale  of  the  sheep  by 
the  defendant,  the  plaintiff  tendered  said  note  and  check, 
and  also  the  amount  of  said  check,  in  money,  and  de- 
manded the  sheep ;  which  demand  was  refused. 

On  the  trial  in  the  county  court,  the  judge  held  that 
the  contract  was  void  under  the  statute  of  frauds,  unless 
the  sheep  were  actually  delivered  to,  and  accepted  by, 
the  .plaintiff,  and  submitted  that  question  to  the  jury, 
directing  them  if  they  found  for  the  plaintiff,  they  might 
treat  the  $16.42  note  as  paid,  and  find  for  the  plaintiff 
the  damages  for  the  sale  of  the  sheep,  being  the  differ- 
ence between  the  note  and  the  price  received  for  the 
sheep,  by  the  defendant,  at  the  time  of  the  sale,  deduct- 
ing the  amount  unpaid  upon  the  sheep  at  the  time.  The 
jury  found  a  verdict  for  the  plaintiff  for  $35,  and  on 
motion  in  the  county  courts  a  new  trial  was  denied,  in 
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that  court,  and  tbe  defendant  appealed  therefrom  to  this 
court. 

Wm.  V.  Bruyny  for  the  appellant. 

I.  The  court  should  not  have  submitted  the  question 
of  delivery  to  the  jury ;  but  should  have  nonsuited, 
upon  the  plaintiff's  showing,  as  he  was  requested  to  do. 
1.  How  could  there  be  a  delivery  so  as  to  change  the 
possession,  when  it  was  understood  between  the  parties, 
before  their  minds  met  upon  the  price  to  be  paid,  and 
before  there  was  any  selection  or  marking,  ^^The  defen- 
dant was  to  keep  the  sheep  eight  or  ten  days."  Or,  in 
other  words,  it  was  distinctly  agreed,  that  she  was  not 
then  to  part  with  the  possession  of  the  sheep.  The  pick- 
ing out,  marking  and  turning  back  with  the  rest  of  the 
flock  is  consistent  therewith ;  and  unquestionably  shows 
(nothing  being  said  to  the  contrary  at  the  time)  that  the 
intent  was  simply  for  identification,  so  that  after  the 
lapse  of  the  ten  days,  and  after  the  defendant  had  known 
that  the  payment  was  satisfactory,  the  twenty-five  sheep 
might  be  more  readily  distinguished.  This  view,  taken 
with  the  suggestion  as  to  the  plaintiff' s  understanding  of 
it,  at  the  time  of  joining  issue,  makes  the  matter,  in  the 
eye  of  the  law,  so  plain  that  it  was  error  to  submit  the 
same  to  the  consideration  of  a  prejudiced  jury,  for  them 
to  blunder  over.  (Shindler  v.  Houston^  1  N.  T.  261.) 
''There  must  be  some  act  of  the  parties,  amounting  to 
a  transfer  of  the  possession,  and  an  acceptance  of  the 
goods. ' '  The  statute  is  3  Revised  Statutes,  pages  221, 222 : 
"2d.  Unless  the  buyer  shall  accept,  and  receive,  part 
of  such  goods,  or  the  evidences,  or  some  of  them,  of  such 
things  in  action."  See  also  Brabin  v.  Byde^  (32  N.  T. 
622.)  Also  Bailey  v.  OgdeHy  {3  John.  421,)  Kent,  Chief 
Justice :  "  The  circumstances  which  are  to  be  tantamount 
to  an  actual  delivery  should  be  very  strong,  and  un- 
equivocal, so  as  to  take  away  all  doubt,  as  to  the  intent 
and  understanding  of  the  parties."     "Marking  of  logs 
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is  an  equivocal  act,  and  may  be  for  the  purpose  of  tak- 
ing possession,  or  merely  for  that  of  identity."  {Evans 
V.  Harris  J  19  Barb.  416.)  2.  The  talk  about  the  defen- 
dant's keeping  the  sheep  was  first  in  point  of  time ;  then 
came  the  selecting,  marking  &c. ;  and  before  the  parties 
met  again  the  marked  sheep  were  turned  back  with  the 
rest  of  the  flock,  some  ninety  in  number ;  and  then  the 
minds  of  the  parties  for  the  first  time  met  as  to  the  man- 
ner of  payment.  Now  to  allow  a  jury  to  find  a  deliveiy 
and  a  subsequent  bailment,  under  such  proof,  is  subver- 
sive of  the  spirit  and  intent  of  the  statute  of  frauds. 
The  plaintiff  had  no  property  in  any  sheep,  at  the  time 
of  the  talk  about  keeping  them,  upon  which  to  found  a 
bailment ;  it  was  simply  a  part  of  the  negotiation. 

II.  The  plaintiff  does  not  bring  his  action  for  trover ; 
does  not  claim  to  recover  for  a  conversion  of  the  sheep  by 
the  defendant ;  but  his  action  is  to  recover  damages 
by  virtue  of  the  special  contract.  Now  when  it  appears 
on  the  trial  beyond  question  that  the  plaintiff  did  not 
fulfill  the  contract  on  his  part,  how  can  he  claim  dam- 
ages because  the  defendant  has  not  fulfilled  on  her  part? 
The  check  which  the  plaintiff  was  to  leave  with  his  wife, 
and  which  he  offers  in  evidence,  was  not  such  a  check 
as  the  agreement  called  for.  The  plaintiff  has  failed  to 
perform  the  condition  precedent,  and  therefore  cannot 
recover  any  damages.  The  money  is  still  in  the  bank ; 
the  $16  note  is  not  invalidated ;  and  he  did  not  comply 
with  the  terms  of  the  contract 

III.  The  verdict  of  the  jury  should  have  been  in  &vor 
of  the  defendant  on  the  question  of  fraud;  ajid  the 
county  court  should  have  granted  the  order  for  a  new 
trial.  It  seems  very  clear  from  the  undisputed  evidence, 
that  the  defendant  was  deceived  and  misled  by  the 
plaintiff,  as  to  the  value  of  the  sheep  he  claims  to  have 
bought ;  as  she  claimed  when  she  next  saw  him  after 
the  contract. 
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A.  Cfilchristy  for  the  respondent. 

I.  On  the  evidence,  the  verdict  of  the  jury  should  not 
be  disturbed.  The  parties  made  a  complete  contract ; 
no  credit  was  contemplated.  So  far  as  it  appears,  the 
only  reason  why  the  sheep  were  not  then  paid  for,  was 
because  they  did  not  know  the  amount  of  the  note.  The 
plaintiff  was  not  to  wait  till  he  came  after  the  sheep  be- 
fore paying  for  them.  He  was  to  leave  them  with  Mrs. 
Adee  for  a  week  or  ten  days.  The  payment  was  to 
be  made  the  same  day.  This  means  that  the  parties 
regarded  the  sale  as  a  completed  one,  the  property 
passed,  and  nothing  remaining  unperformed  but  pay- 
ment. The  defendant  agreed  to  keep  the  sheep  for  the 
plaintiff.  The  particular  place  where  they  were  to  be 
kept  was  selected;  the  place  was  changed,  and  the 
sheep  were  turned  back  with  the  rest  of  the  flock,  at  the 
request  and  for  the  accommodation  of  the  plaintiff. 
Rappleye  did  not  want  them  put  in  Theodore's  field, 
because  they  might  get  away,  and  told  the  defendant  so — 
a  very  natural  fear  if  the  sheep  were  regarded  as  his 
property,  but  not  if  the  defendant  was  still  to  remain 
the  owner.  This  transaction  does  not  rest  on  the  words 
of  the  parties,  as  in  the  case  in  Shindler  v.  Houston^ 
(1  CoTThst  261.)  The  acts  of  the  parties  under  the  agree- 
ment they  made  are  sufficient  to  constitute  a  delivery. 
The  sheep  were  separated  from  the  rest  of  the  defendant' s 
liock,  marked  by  the  defendant's  servant,  by  her  direc- 
tion, and  put  in  a  separate  yard,  and  this  for  the  pur- 
pose of  putting  them  in  Theodore's  field,  away  from  the 
balance  of  the  flock,  and  as  the  defendant  told  Francis 
Kappleye,  that  the  plaintiff  might  get  these  sheep  as 
he  wanted  them.  They  remained  separated  until  at 
the  plaintiff's  request  they  were  turned  together  again. 
Whether  these  acts,  or  the  agreement,  were  first  in  point 
of  time  is  a  matter  of  no  consequence.  It  was  a  single 
transaction,  occupying  but  a  short  time.  Upon  this  evi- 
dence and  upon  a  charge  upon  the  law  of  the  case  satis- 
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factory  to  the  defendant,  the  jury  found  a  verdict  for 
the  plaintiff.  They  have  found  that  by  these  words 
and  acts,  both  parties  intended  a  delivery  and  accept- 
ance, and  there  was  such  a  delivery  and  acceptance.  If 
they  believed  the  plaintiff  s  evidence — as  they  must  hate 
done — they  CQuld  not  well  have  found  otherwise.  In 
any  event  it  was  a  proper  question  for  the  jury,  whether 
by  these  words  and  acts  the  defendant  intended  to  deliver 
the  sheep  and  the  plaintiff  to  accept  them. 

II.  The  ^authorities  fully  sustain  this  verdict:  "Upon 
a  sale  of  personal  property  any  act  of  the  parties  indica- 
tive of  the  exercise  of  ownership  by  the  vendee,  may 
be  submitted  to  the  jury  as  evidence  of  receipt  and  ac- 
ceptance, to  take  the  case  out  of  the  statute  of  frauds.'' 
{Gray  v.  Davis,  10  If.  T.  285.  Woo^ord  v.  PattersoHy  32 
Barb.  630.  Vincent  v,  Germond,  11  John.  283.  Bissell 
V.  Balcom,  39  N.  T.  275.  Wylie  v.  Kelly,  41  Barb. 
594.  Brown  v.  Hall,  5  Lans.  177.)  The  authorities  in 
England  and  in  other  States,  are  to  the  same  effect 
{Chaplin  V.  Rogers,  1  East,  192.)  On  an  oral  sale  of 
two  horses,  the  buyer  requested  the  vendor  to  keep  the 
horses  at  livery  for  him,  to  which  the  vendor  consented, 
and  thereupon  removed  the  horses  from  his  sales  stables 
to  another  stable  where  he  kept  horses  at  livery.  Held 
a  sufficient  delivery.  {Elmore  v.  Stone,  1  Taunt.  458.) 
Although  this  case  was  doubted  in  subsequent  decisions, 
it  is  cited  as  an  authority  in  BisseU  v.  BaZcom,  (39  N.  7. 
276,)  and  also  in  Moore  v.  Waldron,  (37  Law  and  Eq.  6.) 
' '  A  complete  verbal  bargain  having  been  made  for  the 
sale  of  a  horse  by  the  plaintiff  to  the  defendant,  the 
plaintiff,  before  there  had  been  an  actual  delivery  of  the 
horse,  asked  the  defendant  to  lend  him  the  horse  for  a 
short  time,  as  he  had  two  or  three  journeys  to  make. 
The  defendant  assented,  and  the  horse  remained  for  a 
fortnight  with  the  plaintiff,  was  used  in  these  journeys, 
and  afterward  was  sent  to  the  defendant,  who  refused  to 
receive  him. ' '    Held  a  sufficient  delivery  and  acceptance, 
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to  take  the  case  out  of  the  statute  of  frauds.  Court  of 
Queen's  Bench,  1856.  {Moore  v.  Waldron,  supra.) 
The  selecting  and  marking  of  sheep  in  the  possession  of 
B.,  who  was  desired  to  retain  possession  of  them  for  the 
vendee,  was  held  to  be  a  sufficient  delivery  to  complete 
the  sale  and  pass  the  property.  {Barney  v.  BrotoUy 
2  Verm.  374) 

III.  That  the  check  was  not  in  the  form  agreed  on  is 
wholly  immaterial.  The  defendant  did  not  send  for  it. 
She  made  no  objections  to  the  check,  or  its  form,  when 
it  was  tendered  to  her.  The  defendant's  exception  to 
the  admission  of  the  check  in  evidence,  is  not  good. 
1.  Upon  the  question  as  to  the  amount  of  recovery,  it 
was  proper,  if  not  necessary,  to  show  that  a  tender  had 
been  made,  of  the  purchase  price  of  the  sheep,  which 
was  the  note,  and  the  amount  of  the  check  in  addition. 
No  objection  having  been  made  by  her,  to  the  check  or 
its  form,  it  was  properly  received  in  evidence.  2.  If  the 
check  was  not  material,  its  admission  as  evidence  was 
perfectly  harmless.  It  could  not  by  any  possibility  have 
injured  the  defendant.  A  new  trial  should  not  be  granted 
on  that  ground,  especially  as  the  jury  were  instructed  to 
disregard  it.  {Bundle  v.  Allison^  34  N.  T.  180.  Wood- 
ruff V.  McOraih,  32  id.  265.    Hier  v.  Orant,  47  id.  278.) 

IV.  The  plaintiff  had  the  right  to  bring  the  action  in 
the  form  he  did,  L  e.,  to  waive  the  tort,  and  to  bring 
the  action  for  the  amount  of  money  received  by  the  de- 
fendant on  her  wrongful  sale  to  another.  {Harpend- 
ing  V.  Shoemaker^  97  Barb.  270,  Sohroeppel  v.  Corn- 
ing^ 6  iT.  Y.  112.    1  BiU^  240,  and  oases  there  cited.) 

V.  The  amount  of  the  note  held  by  the  plaintiff 
against  the  defendant  and  Ira  H.  Coleman,  was  properly 
allowed  by  the  jury.  There  is  no  dispute  but  that  the 
defendant  agreed  to  take  the  note  in  payment  for  the 
sheep.  If  the  sale  was  valid,  this  agreement  is  a  valid 
one,  and  not  within  the  statute  of  frauds.  {Davis  v. 
Spencer,  24  N.  T.  386.    Brand  v,  Brandy  48  id,  675.) 
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VI.  Upon  the  question  whether  this  sale  was  pro- 
cured by  fraud  on  the  part  of  the  plaintiff,  the  verdict 
is  conclusive.  1.  The  defendant  acquiesced  in  the  sub- 
mission of  the  question  to  the  jury.  There  was  no  re- 
quest made  that  the  jury  be  directed  to  render  a  verdict 
.  for  the  defendant  on  this  ground ;  no  request  to  chaige, 
'  and  no  exception  to  the  charge  of  the  courts  submitting 
this  question.  {JRowe  v.  Stevens^  12  Abb.  N.  S.  389. 
Barrett  v.  B.  B.  Co.,  45  N.  7.  628.)  Having  taken  the 
chances  of  a  favorable  verdict,  the  defendant  is  con- 
cluded by  the  one  rendered.  2.  The  only  ground  on 
which  any  fraud  can  be  claimed,  is  that  the  plaintiff  de- 
ceived the  defendant  as  to  the  market  value  of  the  sbeep. 
Upon  this  question  every  portion  of  the  evidence  for  the 
defendant  which  is  at  all  material,  is  contradicted  by  the 
plaintiff.  The  question  must,  in  any  event,  have  been 
submitted  to  the  jury.  3.  The  Supreme  Court,  upon 
appeal  from  a  court  of  inferior  jurisdiction,  has  no 
power  to  reverse  a  judgment,  on  the  ground  that  it  is 
against  the  weight  of  evidence.  The  errors  of  the  jury 
must  be  corrected  in  the  county  court.  The  decision  of 
that  court  upon  the  question,  whether  the  verdict 
is  against  the  weight  of  evidence,  is  final.  {Thur- 
ber  V.  Tovmsend,  22  N.  T.  517.  Ex  parte  Bassett,  2 
Coweriy  458.) 

By  the  Court,  E.  Darwin  Smith,  J.  The  contract  of 
sale  in  this  case  being  by  parol,  and  no  part  of  the  pur- 
chase money  actually  paid  by  the  vendee  at  the  time  of 
the  purchase,  the  question  presented,  and  the  only  one, 
in  this  case  is,  whether  the  contract  was  taken  out 
of  the  statute  by  the  delivery  and  acceptance  of  the- 
sheep  sold. 

In  Shindler  v.  Houston,  (1  N.  Y.  261,)  which  is  a  lead- 
ing case  in  this  State  upon  this  question,  it  was  held 
that  ''to  constitute  a  delivery  and  acceptance  of  goods, 
such  as  the  statute  requires,  something  more  than  mere 
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words  is  necessary ;  superadded  to  the  language  of  the 
contract  there  must  be  some  act  of  the  parties  amount- 
ing to  a  transfer  of  the  possession^  and  an  acceptance 
thereof  by  the  buyer."  The  rule  of  this  case  it  seems 
to  me  was  properly  applied  on  the  trial  of  this  cause. 
The  judge  advised  the  jury  that  the  contract  was  void 
under  the  statute  unless  there  was  a  delivery  and  accept- 
ance of  the  sheep  at  the  time  of  the  bargain ;  the  evi- 
dence, I  think,  clearly  warranted  the  jury  in  finding 
such  delivery  and  acceptance.  The  sheep  were  selected 
and  separated  from  the  rest  of  the  defendant's  flock,  and 
the  plaintifiT  s  mark  put  upon  them,  and  then,  after  such 
separation,  it  was  agreed  to  let  them  run  with  the  defen- 
dant' s  sheep  for  a  few  days. 

The  whole  question  in  respect  to  the  acts  of  the  par- 
ties relating  to  this  question  of  the  delivery  and  accept- 
ance of  the  sheep  was  fairly  submitted  to  the  jury,  and 
their  verdict,  I  think,  cannot  properly  be  disturbed. 

No  error,  I  think,  occurred  on  the  trial,  and  the  order 
denying  the  motion  for  a  new  trial  should  be  affirmed. 

[Fourth  Department,  General  Terh,  at  Ba£blo,  Jane  3,   1873.    MuUin, 
TalcoU  and  E.  J>,  Smiik,  Justicea.] 


The  Town  of  Venice  ts.  Breed,  executor  &c.,  and 

others. 

In  an  action  by  a  town,  to  compel  the  surrender  and  cancellation  of  bonds  pur- 
porting to  have  been  issued  by  it,  the  defendants  insisted  that,  the  want  of 
notice  of  any  defect  in  the  bonds,  and  the  existence  of  good  faith  in  the  pur- 
chase, having  been  set  up  in  the  answer,  and  in  response  to  the  allegations 
in  the  complaint,  and  no  proof  having  been  given,  on  the  subject,  the  answer 
must  be  taken  as  true,  and  the  defendants  must  be  treated  as  bona  fide  hold- 
ers without  notice.  Hdi  that  this  rule  of  equity  pleading  could  not  be  ap- 
plied, under  the  Code. 

Since  the  Code,  the  allegations  in  the  answer  are  to  be  treated  either  as  a 
denial  of  the  allegations  of  the  complaint,  or  as  matter  of  affirmative  defence. 
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If  the  allegation  in  the  complaint  is  not  proved,  the  defendant  gets  the  benefit 
of  the  denial  by  forcing  the  plaintiff  to  attempt  proof  of  the  &ct  alleged; 
and  if  it  is  not  made,  the  defendant  has  the  right  to  claim  that  his  allegatioa 
is  established.  When  the  answer  seta  up  matter  by  way  of  affirmative  de- 
fence, he  must  prove  it,  oi*  he  gets  no  benefit  from  it. 

To  an  action  by  a  town,  to  compel  the  surrender  and  cancellaASoQ  of  bondi 
purporting  to  have  been  issued  by  it,  or  under  its  authority,  brought  agunit 
several  of  the  bond  holders,  it  is  no  defence  that  the  defendants  have  no  joint 
interest  in  the  bonds,  and  cannot,  fop  that  reason,  be  joined. 

Nor  is  the  omission  of  the  plaintiff  to  return,  or  offer  to  return,  the  stock  re 
ceived  by  it  from  a  railroad  company,  in  payment  for  such  bonds,  any  deficBOB 
to  such  action;  the  defendants  who  purchased  the  bonds  from  sodicain 
pany  having  no  right  or  interest  in  the  stock,  nor  right  to  demand  a  reton 
of  it,  noi^  to  ask  any  relief  founded  on  its  non-return. 

Such  an  action  is  not  an  action  for  relief  on  the  ground  of  fraud,  within  subdi- 
vision 6  of  section  91  of  the  Code,  on  which  the  right  of  action  does  not 
accrue  until  the  discovery  of  the  fraud  by  the  aggrieved  party.  The  frmod 
if  the^  was  any,  that  entitles  the  plaintiff  to  relief,  is  either  in  issuing  tke 
bonds  without  complying  with  the  requirements  of  the  statute,  or  in  their 
sale  to  a  railroad  company  in  payment  for  stock. 

The  town,  and  the  tax-payers  it  represents,  must  be  charged  with  knowledge 
of  such  acts  and  omissions  to  the  same  extent  as  the  defendants  or  others 
dealing  with  the  bonds ;  and  if  so,  these  &cts  must,  in  the  absence  of  proof, 
be  presumed  to  have  been  known  to  the  plaintiff  at  the  time  they  occurred ; 
and  hence  the  limitation  of  six  years  would  apply. 

The  bringing  of  an  action  to  compel  the  surrender  and  caneeUation  of  bonds 
issued  by  a  town,  in  aid  of  the  construction  of  a  railroad,  cannot  be  post- 
poned until  actions  are  brought  upon  the  bonds.  When  the  bonds  are  trans- 
ferred by  the  commissioners,  the  right  of  action  accrues,  and  the  t&k  yean^ 
limitation  begins  to  run. 

Such  an  action,  not  being  founded  on  contract,  no  counter-claim  arising  on  con- 
tract is,  for  that  reason,  availal^.  Hence  a  defendant  cannot  set  up  as  a 
counter-claim  that  the  plaintiff  is  indebted  to  him  in  a  spedfied  sum,  for 
money  borrowed,  Which  was  paid  into  the  treasury  of  the  town  and  appro- 
priated to  its  use.  Lending  the  town  money  has  no  apparent  connectioa 
with  the  unauthorized  issue  of  bonds ;  nor  is  it  connected  in  any  way  witii 
the  subject  of  such  an  action. 

This  court  is  bound  by  tlie  decisions  of  the  Court  of  Appeals,  and  must  enforce 
the  law  as  that  court  declares  it ;  imless  the  Supreme  Court  of  the  United 
States,  on  appeal  fr^m  the  judgment  of  the  Court  of  Appeals,  should  reverse 
it;  in  which  case,  this  court  will  give  effect  to  that  decision,  in  the  case  in 
which  it  is  made. 

But  whether  the  legal  principles  enunciated  by  the  federal  court  shall  be  ap- 
plied in  other  cases,  must  be  asserted  by  the  Court  of  Appeals;  espedaDy 
when  the  views  of  the  two  courts  differ,  as  to  the  law. 
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APPEAL  from  a  judgment  entered  upon  the  report 
of  a  referee. 

The  action  was  brought  to  compel  the  surrender  and 
cancellation  of  certain  bonds  purporting  to  be  issued  by 
the  plaintiff  to  aid  in  the  construction  of  a  railroad  from 
Lake  Ontario  to  the  New  York  &  Erie  or  Cayuga  & 
Susquehanna  railroad,  pursuant  to  an  act  of  the  legis- 
lature of  this  State  passed  April  16,  1862,  entitled  "An 
act  to  authorize  any  town  in  the  county  of  Cayuga  to 
borrow  money  for  aiding  in  construction  of  a  railroad 
from  Lake  Ontario  to  the  New  York  &  Erie  or  Cayuga 
&  Susquehanna  railroad."     {Laws  of  1862,  ch,  376.) 

By  that  act  it  was  provided  that  the  supervisor  of  any 
town  of  said  county,  together  with  the  assessors,  should 
be  commissioners  to  borrow  on  the  credit  of  the  town  a 
sum  not  exceeding  $26,000,  for  a  term  not  exceeding  20 
years,  and  to  make  and  deliver  bonds  for  the  same. 
The  money  so  raised  was  required  to  be  paid  over  to  the 
president  and  directors  of  such  railroad  company,  or- 
ganized under  the  general  railroad  law,  as  might  be  des- 
ignated by  the  written  consent  of  two-thirds  of  the 
resident  tax-payers  of  the  town,  to  be  expended  in 
grading  &c.,  a  railroad  or  railroads  passing  through  the 
city  of  Auburn  and  connecting  Lake  Ontario  with  the 
Susquehanna  &  Cayuga  or  the  New  York  &  Erie  rail- 
road. It  was  expressly  provided,  in  and  by  said  act, 
that  the  commissioners  should  have  no  power  to  do  the 
acts  authorized  thereby  until  a  railroad  company  had 
been  organized  under  the  general  law,  and  the  written 
consent  of  two- thirds  of  the  tax-payers  of  the  town,  whose 
names  appeared  on  the  last  assessment  roll  of  the  town 
preceding  the  borrowing  of  the  money,  obtained  and 
filed  in  the  clerk's  office  of  Cayuga  county,  together 
with  an  affidavit  of  the  supervisor  and  commissioners, 
or  any  two  of  them,  attached  to  such  statement,  that  the 
persons  whose  written  assents  were  thereto  attached  and 
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filed,  comprised  two-thirds  of  all  the  resident  tax-payers 
of  said  town  on  its  assessment  roll  next  previous  thereto. 

The  act  further  provided  that  on  filing  such  consent 
and  affidavit,  the  commissioners  might  subscribe  and 
pay  for  stock  in  such  company  to  the  amount  of  money 
so  borrowed. 

It  was  further  provided,  that  the  commissioners  ap- 
pointed by  the  act  should  continue  to  act  until  the  next 
town  meeting,  when  two  commissioners  should  be  elected 
to  act  with  the  supervisors,  and  the  acts  of  a  majority 
should  be  valid  and  binding. 

A  railroad  cotnpany  was  organized  to  construct  a  road 
from  Lake  Ontario  to  the  Susquehanna  railroad,  through 
the  city  of  Auburn.  The  commissioners  issued  bonds  to 
the  amount  of  $26,000,  payable  in  20  years,  and  attached 
thereto  interest  coupons.  The  commissioners  subscribed 
for  the  stock  of  said  railroad  to  the  amount  of  $25,000. 
The  directors  called  for  payments  upon  said  stock,  and 
the  commissioners  sold  to  Amos  Hutchinson  three  of 
said  bonds,  numbered  1,  2,  3,  and  received  from  him 
$3,000,  which  they  paid  over  to  the  treasurer  of  the  rail- 
road company  to  apply  in  payment  of  said  stock.  About 
the  same  time  said  commissioners  sold  and  delivered  to 
the  defendant  Lyman  Murdock  two  others  of  said  bonds, 
and  received  from  him  $2,000,  which  they  paid  to  the 
treasurer,  to  apply  on  the  stock. 

On  the  11th  of  October,  1853,  the  commissioners  sold 
and  transferred  directly  to  the  railroad  company  19  of 
the  said  bonds,  and  on  the  1st  of  November,  1853,  one 
other  bond,  making  in  all  20  of  said  bonds,  to  the  rail- 
road company,  inpayment  of  the  amount  remaining  due 
on  said  stock. 

The  railroad  company  delivered  to  said  commission- 
ers, for  the  benefit  of  said  town,  scrip  for  said  stock, 
and  which  scrip  has  never  been  surrendered  to  said 
company. 

The  town  paid,  for  some  three  or  four  years,  the  in- 
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terest  on  the  bonds  issued  in  payment  for  said  stock, 
and  then  refused  to  pay  anything  more,  on  the  ground 
that  the  bonds  were  issued  in  violation  of  the  statute, 
and  were  not  binding  on  said  town. 

The  monejfe  paid  by  Hutchinson  and  Murdock  for 
the  bonds  transferred  to  them  have  not  been  repaid. 

Those  who  purchased  the  20  bonds  of  the  railroad 
company  did  not  know,  when  they  made  the  purchase, 
that  they  had  been  delivered  directly  to  the  railroad 
company  by  the  commissioners. 

The  consent  in  writing  of  two-thirds  of  the  resident 
tax- payers  had  not  been  obtained  before  the  making 
and  delivery  of  said  bonds,  nor  at  any  time  since. . 

The  referee,  to  whom  the  issues  in  the  cause  were  re- 
ferred, found  the  foregoing  facts,  and  ordered  judgment 
dismissing  the  complaint,  with  costs,  and  from  the  judg- 
ment so  entered  the  plaintiff  appealed. 

D.  Pratt^  for  the  appellant. 

David  Wright^  for  the  respondents. 

By  the  Courty  Mullin,  P.  J.  In  the  case  of  Starin 
V.  The  Tovm  of  Oema,  (23  N.  T.  439,)  the  Court  of 
Appeals  decided  that  the  bonds  in  question  in  this 
suit,  having  been  issued  without  the  consent  of  two- 
thirds  of  the  tax-payers  of  the  town  having  been  ob- 
tained, were  void. 

That  court  also  decided  that  such  of  the  bonds  as  were 
sold  to  the  railroad  company  in  payment  for  the  stock 
of  said  company  subscribed  for  by  the  commissioners 
of  said  town,  were  void,  because  such  an  appropriation 
of  the  bonds  was  unauthorized  by  the  statute. 

It  was  also  decided  that  the  affidavit  filed  by  the  com- 
missioners that  the  consent  of  two-thirds  of  the  tax- 
payers of  the  town  had  been  procured  was  not  competent 
evidence  of  that  fact,  and  the  town,  as  the  representative 
of  the  tax-payers  was  not  estopped  from  insisting  that 
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the  consent  of  the  requisite  number  of  tax-payers  had 
not  been  obtained. 

In  this  case  twenty  of  the  bonds  were  sold  to  the  rail- 
road company  and  purchased,  by  some  of  the  defen- 
dants, of  the  company ;  as  to  these  bonds,  therefore,  the 
case  of  Siarin  v.  Town  of  Genoa  is  directly  in  point, 
and  establishes  conclusively  the  invalidity  of  that  por- 
tion of  the  bonds. 

It  is  insisted  that  the  five  bonds  purchased  of  the  com- 
missioners and  paid  for  in  cash  are  valid,  because  the 
purchasers  were  purchasers  in  good  faith  for  value  and 
without  notice. 

This  proposition  was  decided  against  the  defendants, 
in  Oould  V.  The  Tovm  of  Sterling,  (23  N.  T.  439.)  It 
was  there  held  that  the  failure  to  obtain  the  consent  of 
the  requisite  number  of  tax- payers  was  fatal  to  the 
power  to  issue  the  bonds.  That  persons  dealing  with 
the  bonds  were  bound  to  inquire,  for  themselves,  whether 
the  conditions  precedent  to  the  issue  of  them  had  been 
complied  with,  and  that  they  could  not  be  deemed 
bona  fide  purchasers  without  notice  of  the  defects  in 
the  bonds. 

Some  of  the  defendants  set  up,  by  way  of  defence, 
that  they  purchased  the  bonds  held  by  them  without 
notice  that  they  had  been  sold  by  the  commissioners  to 
the  luilroad  company,  and  that  they  are  for  that  reason 
bona  fide  holders  of  said  bonds. 

This  cannot  be  true  so  long  as  all  persons  dealing  with 
the  bonds  are  charged  with  notice  that  they  were  issued 
without  the  consent  of  the  requisite  number  of  tax-pay- 
ers being  obtained.  It  is  said  by  the  defendants'  coun- 
sel that  the  want  of  notice  of  any  defect  in  the  bonds, 
and  of  good  faith  in  the  purchase,  being  set  up  in  the 
answer  and  in  response  to  the  allegations  in  the  com- 
plaint, and  no  proof  being  given  on  the  subject,  it  must 
be  taken  as  true,  and  the  defendants  thus  circumstanced 
must  be  treated  as  bona  fide  holders  without  notice. 
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This  rule  of  equity  pleading  cannot  be  applied  under 
the  Code.  The  allegations  of  the  answer  are  to  be 
treated  either  as  a  denial  of  the  allegations  of  the  com- 
plaint, or  as  matter  of  affirmative  defence.  If  the  alle- 
gation in  the  complaint  is  not  proved,  the  defendant  gets 
the  benefit  of  the  denial  by  forcing  the  plaintiff  to  at- 
tempt proof  of  the  fact  alleged,  and  if  it  is  not  made,  the 
defendant  has  the  right  to  claim  that  his  allegation 
is  established. 

When  the  answer  sets  up  matter  by  way  of  affirmative 
defence  he  must  prove  it,  or  he  gets  no  benefit  from  it. 

It  is  said  that  the  Court  of  Appeals,  in  Starin  v.  The 
Tovm  of  Oenoa^  based  its  decision  that  the  plaintiff  in 
that  case  was  not  a  bona  fide  holder  on  the  ground  that 
he  purchased  the  bonds  of  the  railroad  company  at  a 
discount.  This  is  a  mistake.  Purchasing  at  a  discount 
is-  not  alluded  to  in  the  opinion  in  the  case  of  Starin  v. 
.  The  Town  of  Oenx>a.  It  is  said  that  the  railroad  com- 
pany was  chargeable  with  notice  of  the  invalidity  of  the 
bonds,  and  the  plaintiff  having  purchased  of  that  com- 
pany with  full  notice  of  the  facts  and  circumstances  un- 
der which  they  had  been  receiT^d,  he  was  not,  for  that 
reason,  a  bona  fide  holder. 

I  do  not  find  that  it  was  suggested  in  the  opinion  in 
'OovJd  V.  The  Town  of  Sterling^  that  the  title  of  the 
plaintiff  was  held  defective  because  of  the  purchase  of 
the  bonds  for  less  than  their  par  value.  In  both  cases 
they  were  held  void  because  of  the  failure  to  comply 
with  the  statute. 

One  of  the  principal  grounds  relied  on  to  defeat  a  re- 
covery by  the  plaintiff  is  that  the  defendants  have  no 
joint  interest  in  the  bonds,  and  cannot  for  that  reason  be 
joined.  This  position  was  put  forward  in  the  case  of 
the  N.  r.  <fe  N.  H.  R.  R.  Co.  v.  Schuyler,  (34  N.  Y.  30,) 
but  the  court  overruled  it,  and  held  that  those  holding  the 
stock  fraudulently  issued  by  Schuyler  could  be  joined 
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in  a  single  action  and  the  validity  of  the  stock  held  by 
them  severally  determined. 

When  this  case  was  before  the  General  Term  of  the 
fifth  district,  on  appeal  from  an  order  dissolving  the  in- 
junction issued  therein,  the  point  was  then  taken  that  a 
court  of  equity  had  no  power  to  compel  the  cancellation 
and  surrender  of  the  bonds  held  by  the  defendants ;  but 
it  was  held  that  a  court  of  equity  had  such  power,  and 
the  court  reversed  the  order  dissolving  the  injunction 
upon  that  ground,  with  others.  {Story^s  JSq.  Jur. 
§§  692,  700.  6  Duer,  597.  1  John.  Ch.  617.  13  H&w. 
Pt.  132.) 

The  omission  of  the  plaintiff  to  return,  or  offer  to  re- 
turn, the  stock  to  the  railroad  company,  is  relied  upon 
as  a  defence  to  the  plaintiff's  action.  I  am  unable  to 
perceive  what  the  defendants  have  to  do  with  that  ques- 
tion. They  have  no  interest  in  the  stock  ;  nor  right  to 
demand  a  return  of  it ;  nor  to  ask  any  relief  founded  on 
its  non-return.  Should  the  company  be  compelled  to 
pay  back  to  the  defendants  the  money  received  of  them 
for  the  stock,  it  will  then  doubtless  call  on  the  plaintiff 
to  account  for  the  stock.  The  defendants,  however,  are 
clothed  with  none  of  the  rights  of  the  railroad  company 
in  that  behalf. 

The  defendants  Gould,  Woodraff,  Starin  and  Mur- 
dock  set  up,  by  way  of  defence,  the  statutes  of  limita- 
tion of  six  and  ten  years ;  Rowland,  the  statute  of  six 
years ;  Hutchinson  and  Wallace  do  not  set  up  either 
statute. 

The  only  provision  of  the  Code  that  limits  the  time 
for  bringing  actions  in  cases  like  the  one  before  us,  is 
section  97.  It  provides  that  an  action  for  relief  not 
hereinbefore  provided  for,  must  be  commenced  within 
ten  years  after  the  cause  of  action  shall  have  accrued. 
This  is  not  an  action  for  relief  on  the  groupd  of  Jfraud, 
on  which  the  right  of  action  does  not  accrue  until  the 
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discovery  of  the  fraud  by  the  aggrieved  party.  (§  91, 
svbd.  5.) 

The  fraud,  if  there  was  any  that  entitled  the  plaintiff 
to  relief^  was,either  in  issuing  the  bonds  without  com- 
plying with  the  requirements  of  the  statute,  or  in  their 
sale  to  the  railroad  company  in  payment  of  stock. 

The  town  and  the  tax-  payers  it  represents  must  be 
charged  with  knowledge  of  these  acts  and  omissions  to 
the  same  extent  as  the  defendants  or  others  dealing  with 
the  bonds ;  and  if  so  these  facts  must,  in  the  absence  of 
proof,  be  presumed  to  have  been  known  to  the  plaintiff 
at  the  time  they  occurred,  and  hence  the  limitation  of 
six  years  would  apply. 

The  plaintiff's  counsel  insists  that  the  cause  of  action 
did  not  accrue  until  the  actions  brought  in  this  court  by 
Starin  and  others,  to  recover  on  the  bonds,  were  decided, 
nor  until  the  actions  brought  in  the  federal  courts  for 
the  same  purpose  were  decided,  by  which  the  plaintiff 
was  apprised  that  the  federal  courts  would  disregard 
the  decisions  of  the  Court  of  Appeals  as  to  the  invalidity 
of  the  bonds,  and  would  hold  them  to  be  valid  and  bind- 
ing on  the  town. 

I  am  unable  to  find  any  case,  since  the  adoption  of 
the  Code,  that  sanctions  the  idea  that  the  bringing  of  an 
action  may  be  postponed  in  cases  like  the  present  until 
actions  are  brought  upon  the  void  paper.  When  the 
bonds  were  transferred  by  the  commissioners  the  right 
of  action  accrued,  and  the  ten  years'  limitation  began  to 
run.  If  I  am  right  in  this,  the  plaintiff's  action  was 
barred  as  to  all  the  defendants,  except  Hutchinson  and 
Wallace. 

Hutchinson  alleges,  in  his  answer,  that  the  town  is  in- 
debted to  him  in  the  sum  of  $3,000,  for  money  borrowed, 
which  was  paid  into  the  treasury  of  the  town  and  ap- 
propriated to  its  use.  This  allegation  is  not  denied  by 
the  plaintiff.  If  therefore  it  is  a  counter-claim  that  a 
defendant  is  authorized  by  section  150  of  the  Code  to 
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set  up  in  his  answer,  Hutchinson  was  entitled  to  judg- 
ment for  that  sum. 

To  constitute  a  counter-claim,  it  must  be  a  claim  exist- 
ing in  favor  of  a  defendant  against  a  plaintiff  between 
whom  a  several  judgment  might  be  had  in  the  action,  and 
arising  out  of  the  contract  or  transaction  set  out  in  the 
complaint  as  the  foundation  of  the  plaintiff' s  claim,  or 
connected  with  the  subject  of  the  action ;  or,  in  an  ac- 
tion on  contract,  any  other  cause  of  action  arising  on 
contract  and  existing  at  the  commencement  of  the  action. 
{Code,  §  160.) 

Lending  the  town  money  has  no  apparent  connection 
with  the  unauthorized  issue  of  bonds,  nor  is  it  connected 
in  any  way  with  the  subject  of  this  action.  This  action 
is  not  founded  on  contract,  and  no  counter-claim  arising 
on  contract  is  for  that  reason  available. 

Again,  the  referee  rejected  the  claim,  and  no  appeal 
by  Hutchinson  from  the  judgment  has  been  taken. 

The  defendants'  counsel  rely,  with  a  good  deal  of 
earnestness,  on  the  action  of  the  Supreme  Court  of  the 
United  States  upon  bonds  issued  under  the  same  statute 
under  which  the  bonds  in  question  in  this  suit  were 
issued  ;  and  he  calls  upon  us  to  disregard  the  decisions 
of  the  Court  of  Appeals,  and  to  give  effect  to  those  of 
the  United  States.  This  we  cannot  do.  We  are  bound 
by  the  decisions  of  the  Court  of  Appeals,  and  must  en- 
force the  law  as  that  court  declares  it,  unless  the  federal 
court,  upon  appeal  from  the  judgment  of  the  Court  of 
Appeals,  shall  reverse  it ;  we  are  then  bound  to  give 
effect  to  that  decision  in  the  case  in  which  it  is  made. 
But  whether  the  legal  principles  enunciated  by  the  fede- 
ral court  shall  be  applied  in  other  cases,  must  be  as- 
serted by  the  Court  of  Appeals  ;  especially  when  the 
views  of  the  two  courts  differ,  as  to  the  law. 

Whether  the  Court  of  Appeals  will  adopt  the  views 
of  the  federal  court  as  to  the  validity  of  the  bonds  issued 
under  the  law  in  question,  it  will  be  for  that  court  to  de- 
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temiine.  Until  it  shall  so  declare,  we  must  follow  the 
cases  of  Starin  v.  The  Town  of  Oenoa  and  Oovld  v.  The 
Town  of  Sterling. 

The  judgments  in  favor  of  the  defendants  Hutchinson 
and  Wallace  are  reversed,  and  judgment  ordered  for 
the  plaintiff  that  the  bonds  held  by  them  be  surren- 
dered and  cancelled,  with  costs  to  the  appellants.  The 
judgments  in  favor  of  the  other  defendants  are  affirmed, 
with  costs. 

Talcott,  J.,  concurs  in  the  conclusion  that  the  bonds 
are  void,  but  is  of  the  opinion  that  the  present  holders 
of  the  same  are  entitled  to  require  that  the  stock  received 
by  the  town  of  Venice  must  be  restored  to  the  holders 
of  the  bonds,  as  a  condition  of  relief,  upon  the  principle 
that  he  who  seeks  equity  must  do  equity ;  and  upon  the 
ground  that  by  the  assignment  of  the  bonds  by  the  rail- 
road company,  the  holders  became  subrogated  to  the 
rights  of  the  railroad  company  in  this  respect,  and  that 
one  of  the  incidents  of  the  bonds,  in  equity,  is  that  they 
shall  not  be  cancelled,  except  upon  the  condition  that 
the  town  shall  restore  to  the  holder  the  consideration 
received  by  it. 

It  is  not,  under  the  present  rule,  necessary  that  an  offer 
to  do  this  should  be  made  in  the  bUl.  That  only  goes 
to  the  question  of  costs,  and  the  provision  for  the  return 
of  the  consideration  actually  received  may  be  made  in 
the  decree,  notwithstanding  no  offer  to  restore  was 
made  in  the  complaint,  {Schermerhorn  v.  TaV/man^  14 
N.  T.  93.) 

[Fourth  Depabthxnt,  Gsnsral  Tv&if,  at  BnjQblo,  June  8,  1878.  MuUin, 
Taleott  and  E.  D,  Smith,  Justices.] 
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The  defendant  purchased  a  house  and  lot,  and  withont  any  reqaeat  fir<»n  tiia 
plaintiff,  (his  daughter,)  or  any  intimation  from  him  of  his  intention  to  giTe 
her  a  deed  thereof,  directed  the  deed  to  be  made  to  her,  and  it  was  so  mads 
and  deliyered  to  him  by  the  grantor.  The  defendant  afterward  informed  tiia 
plaintiff  of  what  he  had  done,  and  she  assented  to  it,  and  requested  him  to 
put  the  deed  on  record ;  which  he  agreed  to  do. 

Held,  1.  That  it  could  not  be  questioned  but  that  the  defendant  intended  the 
title  should  pass  from  the  grantor ;  nor  but  that  it  could  not  pass  to  the  grantee, 
unless  there  was  a  delivery  of  the  deed.  That  the  delivery  to  Qie  defeodui 
was  for  the  plaintiff;  and  such  delivery  vested  the  title  in  the  plaintiff 

2.  That  the  conveyance  to  the  plaintiff  was  by  way  of  advancement^  and  the 
defendant  held  it  for  her  benefit.     She  paid  nothing  for  it,  and  nothing  wis    ' 
demanded  from  her,  for  it.     That  in  such  a  case  the  title  passes,  althoog;h 
the  deed  may  be  retained  by  the  grantor ;  unless  the  existence  of  an  inten- 
tion that  it  should  not  pass  until  an  actual  delivery  is  clearly  ^tablished 

And  the  defendant  having  subsequently  upon  the  promise  "  to  make  it  all  rigfatT 
with  her,  induced  the  plaintiff  to  convey  the  house  and  lot  to  a  third  person, 
in  part  payment  of  the  purchase  money  of  a  fisirm  purchased  of  him  by  tJie 
defendant ;  ffeld^  in  the  absence  of  any  evidence  that  the  plidntiff  intended 
to  give  the  house  and  lot  to  the  defendant,  or  that  he  understood  the  property 
was  given  to  him,  the  defendant  became  indebted  to  the  plaintiff  for  the  value  • 
thereof,  and  the  latter  could  maintain  an  action  to  recover  that  amount, 
with  interest. 

ffdd,  aUo,  that  the  defendant  became,  instantiy  upon  the  execution  of  the  deed 
by  the  plaintiff,  the  debtor,  to  her,  to  the  value  of  the  house  and  lot ;  and  it 
was  his  duty  to  pay  it  on  the  spot ;  no  credit  being  given,  or  contemplated, 
unless  security  was  given. 

Declarations  of  the  defendant,  made  to  an  assessor  who  called  on  him  for  the  pur- 
pose of  assesdng  his  property,  that  the  house  and  lot  belonged  to  the  plaintUl^ 
were  objected  to  as  immaterial  and  incompetent,  on  the  ground  that  it  was  prov- 
ing titie  to  land  by  oral  evidence;  held  that  it  being  obvious  that  such  was 
not  the  object  of  the  evidence,  but  that  it  was  received  by  the  court  as  bearing 
on  the  question  of  the  delivery  of  the  deed,  it  was  for  that  purpoee  competent. 

The  defendant's  counsel  offered  to  prove  that  the  purpose  of  the  defendant,  in 
taking  the  deed  in  the  name  of  the  plaintiff,  was  to  keep  it  in  his  own  pos- 
session, with  a  view  to  delivering  it  to  her  in  case  they  effected  a  subse- 
quent arrangement,  by  which  he  should  have  certain  rights  in  consideration 
of  the  deed.  Held  that  this  being,  in  substance  an  offer  to  prove  the  undis- 
closed purposes  of  the  defendant — ^the  operations  of  his  own  mindr— the  evi- 
dence was  properly  rejected. 

Such  evidence  is  never  admissible  to  affect  the  rights  of  third  persons ;  unless 
where  a  party's  intention  becomes  a  legitimate  subject  of  inquiry.  Per  Mcl- 
LW,  P.  J. 
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Although  remarks  were  made  by  the  Jndge,  in  his  charge  to  the  jury,  that, 
standing  alone,  could  not  be  approved ;  yet^  if  the  general  bearing  and  scope 
of  the  charge  was  right,  and  the  erroneous  remarks  did  not  do  any  injury  to 
the  unsuccessful  party,  the  court  will  not  set  aside  the  verdict  for  that  cause. 

THIS  action  is  brought  to  recover  $2,000,  the  value 
of  a  house  and  lot,  of  which  the  plaintiff  claimed 
to  be  the  owner,  situate  at  Union  Springs^  in  the  county 
of  Cayuga,  and  which  she  conveyed  at  the  request  of 
the  defendant  to  one  Mosier,  in  part  payment  of  a  &rm 
that  the  defendant  purchased  of  him. 

The  plaintiff  and  her  husband  resided  at  Union  Springs, 
in  the  spring  of  1867,  and  the  defendant  at  the  same 
time  lived  on  a  farm  in  the  State  of  Michigan.  At  the 
request  of  the  plaintiff,  who  is  the  daughter  of  the  de- 
fendant, he  came  to  reside  with  them  at  Union  Springs, 
and  soon  after  his  arrival  purchased  the  house  and  lot 
in  question,  of  one  Shank,  and  the  deed  was  made  to 
the  plaintiff,  but  without  her  knowledge,  at  the  request 
and  by  the  direction  of  the  defendant,  and  was  retained 
By  the  defendant  in  his  own  possession.  The  plaintiff 
and  her  husband,  and  the  defendant  and  his  son  occu- 
pied the  house  as  members  of  one  famUy,  until  the 
spring  of  1868,  when  the  defendant  purchased  of  one 
Mosier  a  farm  in  the  town  of  Ledyard  for  $9,000.  By 
the  agreement  of  the  parties,  the  house  and  lot  above 
mentioned  were  to  be  taken  by  Mosier  for  the  sum  of 
$2,000  to  apply  in  part  payment  of  said  purchase  money. 
Before  the  purchase  of  the  farm,  the  defendant  told  the 
plaintiff,  as  she  testifies,  that  he  bought  the  house  and 
lot  for  her,  because  she  had  done  a  great  deal  more  for 
him  than  the  rest  of  his  children.  He  told  her  he  took 
the  deed  in  her  name,  and  kept  it  for  her,  and  he  said 
he  would  put  it  on  record  for  her,  but  there  was  no  hurry 
about  it.  She  further  testified  that  when  the  defendant 
called  on  her  to  execute  a  deed  of  the  house  and  lot  to 
Mosier,  she  refused  to  do  so  until  she  had  security  for 
the  value  of  it,  and  the  defendant  agreed  to  give  it  to  her. 

YoL.  LXV.  39 
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Subsequently,  when  the  plaintiff  and  defendant  were 
talking  about  the  interest  the  former  should  have  in  the 
farm,  the  defendant  said  it  would  be  $2,000.  Other  wit- 
nesses were  called  on  the  part  of  the  plaintiff,  who  testi- 
fied to  repeated  admissions  of  the  defendant  that  the 
house  and  lot  were  the  property  of  the  plaintiff. 

The  defendant  denied  that  he  intended  the  house  and 
lot  as  a  gift  to  the  plaintiff,  and  alleged  that  he  pur- 
chased the  farm  at  the  request  of  the  plaintiff  and  her 
husband ;  he  never  agreed  to  pay  her  anything  for  the 
house  and  lot,  except  that  it  was  to«go  into  the  farm, 
and  at  his  death  he  was  to  leave  the  farm  to  the  plain- 
tiff and  his  son.  The  plaintiff  and  her  husband,  and 
the  defendant  and  his  son,  moved  on  the  farm,  and  they 
carried  it  on  together,  living  on  the  proceeds.  A  small 
part  of  the  proceeds  were  applied  in  payment  of  part  of 
the  purchase  money. 

The  plaintiff  testifies  that  after  she  and  her  husband 
had  lived  on  the  farm  some  sixteen  months,  a  disagree- 
ment arose  between  them,  and  the  plaintiff  and  her  hus- 
band left.  The  plaintiff  says  the  defendant  required 
them  to  leave.     This  the  defendant  denies. 

There  was  no  demand  for  security,  or  for  the  money, 
before  action  brought.  When  the  plaintiff  was  leaving 
the  farm,  she  says  the  defendant  told  her  she  should 
never  have  a  dollar  from  him. 

The  defendant  moved  for  a  nonsuit,  on  the  ground 
that  the  deed  was  never  delivered  to  the  plaintiff,  and 
she  had  no  title  to  the  land ;  and  that  no  cause  of  action 
was  proved  ;  no  proof  of  breach  of  the  contract,  on  the 
part  of  the  defendant ;  and  that  no  security  had  been 
demanded  by  the  plaintiff.  The  motion  was  denied,  and 
the  defendant' s  counsel  excepted. 

The  court  charged  the  jury,  among  other  things,  that 
if  any  agreement  was  proven  by  which  the  plaintiff 
parted  with  her  title  to  the  house  and  lot,  the  law  would 
raise  the  presumption  that  the  father  was  to  pay  for  the 
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property.  To  this  part  of  the  charge  the  defendant's 
counsel  excepted. 

The  defendant's  counsel  requested  the  court  to  charge 
the  jury  that  in  case  they  should  find  that  the  title  to 
the  house  and  lot  vested  in  the  plaintiflf,  the  law  required 
that  she  should  pay  him  for  the  money  paid  by  him. 
To  the  refusal  so  to  charge,  the  defendant's  counsel 
excepted. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff 
for  $2,529.70,  and  judgment  was  entered  for  that  sum. 
The  defendant's  counsel  moved  for  a  new  trial,  and  the 
motion  was  denied.  The  defendant  appealed  from  the 
order  and  the  judgment. 

H.  F.  Rowland^  tor  the  appellant. 

I.  The  court  erred  in  refusing  to  nonsuit  the  plaintiflf 
at  the  close  of  the  plaintiflP  s  evidence.  The  deed  of  the 
house  and  lot  had  never  been  delivered  to  the  plaintiff. 
She  had  no  title  thereto ;  the  title  never  having  vested  in 
her,  her  conveyance  to  Hosier  passed  no  title  to  him, 
and  no  consideration  existed  for  the  pretended  implied 
agreement  of  the  defendant  to  pay  or  secure  to  her  the 
$2,000.  The  premises  having  been  purchased  and  paid 
for  by  the  defendant,  and  he  having  retained  the  deed 
thereof  in  his  own  hands,  and  afterward  destroyed  it, 
and  never  having  delivered  it  to  her,  no  title  could  have 
ever  passed  to  her,  and  she  never  owned  or  had  any  in- 
terest in  the  premises  to  convey ;  and  her  making  a  for- 
mal deed  thereof  to  Hosier  was  a  mere  nullity. 

II.  The  exception  to  the  ruling  on  the  second  ground 
for  a  nonsuit  was  weU  taken.  There  was  not  a  particle 
of  evidence  of  any  breach  of  the  defendant's  contract  or 
liability,  if  any  such  had  been  established.  The  plain- 
tiff alleges  an  express  contract  or  agreement  to  pay  her 
the  $2,000  in  case  she  would  sign  the  deed  to  Hosier.  No 
such  contract  is  proven ;  the  most  the  plaintiflf  has  estab- 
lished by  her  proofs  is  that  she  was  to  have  some  security, 
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or  the  value  of  $2,000  in  some  other  form,  and  the  whole 
case  shows  that  was  to  be  realized  by  her  having  a  share 
of  the  Ledyard  farm  after  the  defendant's  death.  There 
was  no  breach  of  this  agreement  proved,  and  no  liabiUty 
established,  and  the  court  erred  in  refusing  a  nonsuit  on 
this  ground. 

in.  The  question  put  to  Eldridge,  and  allowed  by  the 
court,  whether  the  defendant  told  him  the  house  and 
lot  belonged  to  his  daughter,  was  erroneously  allowed. 
The  pMntiflf  could  not  prove  a  title  by  oral  admissions. 
If  the  deed  was  never  delivered  to  hef ,  she  had  no  title ; 
and  she  does  not  prove  it  was  delivered.  The  proof 
shows  it  was  not  delivered,  but  burned  up.  This  admis- 
sion had  the  effect  to  prove  a  title  by  a  mere  oral  state- 
ment, as  a  conclusion  directly  against  the  facts  and 
documents,  and  was  incompetent  for  that  purpose.  They 
certainly  could  not  make  out  a  legal  title  by  oral  proof 
of  what  the  defendant' s  opinion  was,  or  had  been,  of  the 
effect  of  former  acts ;  and  yet,  with  proof  positive  that 
no  deed  had  ever  been  delivered  to  the  plaintiflE,  or  for 
her,  but  had  been  reduced  to  flames  by  the  defendant, 
as  he  had  a  perfect  right  to  do,  the  plaintiff  was  permit- 
ted to  prove  her  title  by  oral  admissions  merely ;  and 
there  can  be  no  doubt  but  that  such  was  the  effect  of  this 
evidence  upon  the  jury. 

lY.  The  exceptions  to  the  charge  and  refusals  to 
charge  are  well  taken.  The  defendant  had  paid  for  this 
house  and  lot  with  his  own  money,  and  voluntarily 
taken  the  deed  in  the  plaintiffs  name,  with  a  design  not 
to  give  it  to  her  entirely,  but  to  make  an  agreement  by 
which  he  should  retain  a  life  estate.  It  was  afterward 
arranged  that  this  lot  should  be  changed  into  the  Led- 
yard farm,  and  that  the  plaintiff  should  help  pay  for 
the  Ledyard  farm,  and  she  and  her  brother  live  on  it  with 
the  father  until  his  death,  and  then  share  it  equally. 
This  agreement  was  abandoned  by  the  plaintiff  after 
actually  entering  upon  it.     And  she  attempts  to  force 
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him  to  pay  her  the  money  for  this  house  and  lot,  which 
he  paid  for  himself,  without  paying  him  for  money  ad- 
vanced for  her,  and  without  fulfilling  her  agreement. 
She  could  not  do  that.  If  she  had  acquired  a  title  to 
the  lot,  not  as  a  gift,  but  for  a  consideration,  and  she 
has  refused  to  perform  the  consideration,  she  is  indebted 
to  the  defendant  for  the  purchase  money  he  had  paid. 
And  the  presumption  that  she  was  to  pay  the  defendant 
was  equal  to  the  presumption  that  he  was  to  pay  her. 
The  court  charged  and  held  to  the  contrary,  which  was 
error. 

V.  The  court  erred  in  not  j>ermitting  the  defendant  to 
explain  his  object  in  taking  the  deed  of  this  house  and 
lot  in  the  name  of  Mrs.  Shrader.  This  was  competent 
by  way  of  explanation,  and  was  very  material  for  that 
purpose,  and  should  have  been  allowed. 

VI.  Upon  the  whole  case  proved,  the  plaintiff  was  not 
entitled  to  recover.  And  where,  upon  the  whole  case, 
the  plaintiff  is  not  entitled  to  recover,  the  court  will  re- 
verse a  judgment,  although  no  exceptions  are  taken. 

This  judgment  should  be  reversed  upon  the  whole 
case  teiade,  as  well  as  upon  the  exceptions  taken. 

John  T.  Pingree^  for  the  respondent. 

I.  The  motion  for  a  nonsuit  was  properly  overruled. 
The  question  of  delivery  of  the  deed  to  the  plaintiff 
was  a  question  of  fact  for  the  jury.  If  the  defendant 
had  told  the  plaintiff,  as  was  proven,  that  he  had  the 
deed  and  would  keep  it  for  her,  and  promised  and 
agreed  to  have  it  recorded  for  her,  the  deed  having  been 
taken  by  him  in  her  name,  a  delivery  in  law  proven.  The 
fact  that  no  proof  of  security  having  been  demanded  by 
the  plaintiff  was  given,  was  no  reason  for  a  nonsuit.  If 
the  defendant  had  promised  to  pay  or  to  give  her  security 
for  her  property  conveyed  by  her  for  his  benefit,  and  at 
his  request,  no  demand  was  necessary  from  her  before 
she  could  maintain  the  action.    The  commencement  of 
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the  action  was  demand  sufficient.  He  was  bound  to 
give  it  without  any  demand.  It  was  the  same  as  a  sale- 
vendor  and  vendee.  The  facts  proven  warranted  the 
court  and  jury,  in  the  absence  even  of  an  express  con- 
tract, to  infer  an  implied  contract,  that  the  defendant 
would  pay  to  the  plaintiff  the  price  it  was  turned  into 
for  his  benefit.  There  was  evidence,  however,  that 
proved  that  $2,000  was  the  value  agreed  upon. 

■  II.  The  offer  of  the  defendant  to  prove  what  his  ob- 
ject was,  in  taking  the  deed  of  the  house  and  lot  in  the 
name  of  the  plaintiff,  was  properly  overruled.  It  was 
merely  an  offer  to  show  the  workings  of  his  mind  at  the 
time  the  deed  was  made  out.  It  was  wholly  inunaterial 
what  his  intentions  then  were ;  the  question  was,  what 
did  he  in  fact  do  after  it  was  made  out  t  The  making 
out  of  the  deed  in  the  plaintiff' s  name  without  a  subse- 
quent act  done,  viz.,  delivery,  passed  no  titie,  and  no 
intentions,  without  that  executed  act^  could  or  would 
pass  titie. 

III.  The  objection  of  the  defendant  to  the  testimony 
of  Collins,  was  properly  overruled.  Collins  was  called 
to  impeach  the  defendant,  who  had  denied  that  he  told 
Collins  that  the  property  was  his  daughter's. 

IV.  The  exception  to  the  charge,  and  to  the  refusal 
to  charge,  was  properly  overruled.  If  the  titie  was  in 
the  plaintiff,  and  at  the  request  of  the  defendant,  and 
solely  for  his  benefit,  she  transferred  this  property  to 
another  party,  and  the  defendant  received  the  benefit  of 
it,  the  law  creates  an  implied  contract  on  the  part  of 
the  defendant  to  pay  her  all  he  received  for  the  same. 
The  house  and  lot  being  a  gift  absolute  to  the  plaintiff, 
and  not  a  sale,  no  implied  promise  from  the  plaintiff  to 
the  defendant  to  pay  to  the  defendant,  can  be  indul* 
ged  in. 

By  the  Court,  Mullin,  P.  J.  The  first  ground  on 
which  the  motion  for  a  nonsuit  was  made,  was  that  the 
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deed  for  the  house  and  lot  had  never  been  delivered  to 
the  plaintiff.  The  jury  must  have  found  the  facts  to  be 
as  testified  to  by  the  plaintiff,  and  her  version  of  the 
transaction  in  reference  to  the  deed  is,  that  without  any 
request  from  her  to  the  defendant,  or  any  intimation 
from  him  to  her  of  his  intention  to  give  her  a  deed  of  the 
house  and  lot,  he  purchased  the  premises,  and  directed 
the  deed  to  be  made  to  her,  and  it  was  so  made,  and  de- 
livered to  him  by  the  grantor.  Subsequently  he  in- 
formed her  of  what  had  been  done.  She  said  "to^K," 
and  then  requested  him  to  put  it  on  record,  and  he 
agreed  to  do  it. 

It  cannot  be  questioned  but  that  the  defendant  in- 
tended the  title  should  pass  from  the  grantor,  and  it 
could  not  pass  to  the  grantee,  unless  there  was  a  deliv- 
ery of  the  deed.  The  delivery  to  him  was  for  the  plain- 
tiff, and  such  a  delivery  vested  the  title  in  the  plaintiff. 
{Ernst  V.  JReed,  49  Barb.  367.  Brown  v.  Austin^  35 
id.  341.  BooseceU  v.  Carow^  6  id.  190.)  Had  the  de- 
fendant himself  been  the  grantor,  there  would  have  been 
a  suflScient  delivery  of  the  deed. 

The  conveyance  to  the  plaintiff  was  by  way  of  ad- 
vancement. She  paid  nothing  for  it,  and  nothing  was 
demanded  from  her  for  it.  In  such  a  case,  the  title 
passes  although  the  deed  may  be  retained  by  the  grantor, 
unless  the  existence  of  an  intention  that  it  should  not 
pass  until  an  actual  delivery  was  clearly  established. 

InSouverbyev.  Arden^  {IJohn.  (7A.  240,)  the  chancellor 
states  the  result  of  his  examination  of  the  cases  as  fol- 
lows: A  voluntary  settlement,  fairly  made,  is  always 
binding  in  equity  upon  the  grantor,  unless  there  be  clear 
and  decisive  proof  that  he  never  parted,  nor  intended  to 
part,  with  the  possession  of  the  deed ;  and  even  if  he  re- 
tains it,  the  weight  of  authority  is  decidedly  in  favor  of 
its  validity,  unless  there  be  other  circumstances  besides 
the  mere  fact  of  his  retaining  it,  to  show  that  it  was  not 
intended  to  be  absolute. 
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The  second  ground  of  the  motion  for  a  nonsuit  was 
that  there  was  no  proof  of  breach  of  the  contract  on  the 
part  of  the  defendant,  and  that  no  security  had  been 
demanded  by  the  plaintiff.  The  jury  having  found  that 
the  title  to  the  house  and  lot  passed  to  tJie  plaintiff, 
she  thereby  became  the  owner,  and  the  defendant  had 
the  benefit  of  the  value  of  it  in  his  purchase  of  the 
farm.  There  is  no  evidence  that  she  intended  to  give  it 
to  the  defendant,  or  that  he  understood  it  was  given 
to  him. 

There  can  be  no  doubt  but  that  the  defendant  became 
indebted  to  the  plaintiff  for  the  value  of  the  house  and 
lot.  It  is  said  that  there  was  no  demand  of  security, 
and  hence  there  was  no  breach  of  the  contract  She  did 
demand  security  before  she  signed  the  deed  to  Hosier, 
and  that  was  all  the  demand  that  was  necessary.  Bat 
no  demand  was  necessary.  The  defendant  became,  in- 
stantly upon  the  execution  of  the  deed  by  the  plaintiff, 
the  debtor  to  her  to  the  extent  of  the  value  of  the  house 
and  lot,  and  it  was  his  duty  to  pay  it  on  the  spot,  as  no 
credit  was  given  or  contemplated,  unless  security  was 
given. 

Upon  the  proof  in  the  case  we  must  assume  that  the 
defendant  intended  to  make  an  advancement  to  the  plain- 
tiff, his  daughter,  procured  the  deed  of  the  house  and 
lot  to  be  made  to  her,  and  that  after  delivery  to  him,  he 
held  it  for  her  benefit.  And  that  being  desirous  to  paj 
in  part  for  the  farm  he  purchased  of  Hosier,  he  induced 
the  plaintiff  to  convey  to  Hosier  the  house  and  lot  in 
payment  of  the  sum  of  $2,000.  She  accordingly  con- 
veyed, but  insisted  that  she  should  be  secured  for  the 
sum  of  $2,000,  and  the  defendant  promised  to  make  it 
right. 

These  facts  establish  a  cause  of  action  in  favor  of  the 
plaintiff  for  $2,000,  and  interest  from  the  date  of  her 
conveyance  to  Hosier.  The  motion  for  a  nonsuit  was 
therefore  properly  denied. 
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One  Eldridge  was  called,  and  testified  that  he  was  an 
assessor  of  the  town  of  Springport,  in  1867,  and  called 
on  the  defendant  for  the  purpose  of  assessing  his  prop- 
erty. The  defendant  said  the  house  and  lot  were  his 
daughter's.  This  evidence  was  objected  to  by  the  de- 
fendant's counsel  as  immaterial  and  incompetent,  but 
the  objection  was  overruled  and  the  defendant's  counsel 
excepted. 

The  ground  on  which  the  counsel  deems  the  evidence 
incompetent  is,  that  it  is  proving  title  to  land  by  oral 
admission.  It  is  quite  obvious  that  such  was  not  the 
object  of  the  evidence.  It  was  received  by  the  court  as 
bearing  on  the  question  of  the  delivery  of  the  deed,  and 
for  this  purpose  it  was  competent.  If  the  deed  had 
been  delivered,  there  was  no  dispute  as  to  the  title  that 
was  conveyed  by  the  deed,  and  oral  evidence  of  the  con- 
veyance waB  then  wholly  unnecessary  and  wholly  imma- 
terial. 

The  defendant  testified  that  he  told  Shank,  the  grantor 
of  the  house  and  lot,  at  the  time  of  its  execution,  that  if 
he  gave  the  plaintiff  the  deed  he  was  to  have  a  life  lease. 
The  defendant's  counsel  then  offered  to  prove  that  the 
purpose  of  the  defendant  in  taking  the  deed  in  the  name 
of  the  plaintiff,  was  to  keep  it  in  his  own  possession, 
with  a  view  to  delivering  it  to  her  in  case  they  effected 
a  subsequent  arrangement  by  which  he  was  to  have  cer- 
tain rights  in  consideration  of  the  deed.  This  evidence 
was  objected  to  by  the  plaintiff' s  counsel  and  rejected, 
and  the  defendant's  counsel  excepted.  The  offer  was, 
in  substance,  to  prove  the  undisclosed  purposes  of  the 
defendant — ^the  operations  of  his  own  mind.  Such  evi- 
dence is  never  admissible  to  affect  the  rights  of  third 
persons,  unless  where  a  party's  intention  becomes  a  sub- 
ject of  legitimate  inquiry.  The  evidence  was  properly 
rejected. 

The  defendant's  counsel  excepted  to  that  part  of  the 
charge  in  which  the  court  instructed  the  jury  that  if  any 
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agjreement  was  proven  by  which  the  plaintiff  parted 
with  her  title  to  the  house  and  lot,  the  law  would  raise 
the  presumption  that  the  father  was  to  pay  for  the  prop- 
erty. The  charge  of  the  court  was,  that  if  the  jury 
should  not  find  that  there  was  an  agreement  between  the 
plaintiff  and  her  father,  that  she  should  ultimately 
have  a  share  of  the  farm,  then  they  must  revert  to  the 
presumption  that  there  was  an  implied  contract  on  the 
part  of  the  father  to  pay  the  plaintiff  all  he  received  for 
the  house  and  lot.  The  court  told  the  jury,  in  sub- 
stance, that  in  the  absence  of  any  agreement  as  to  the 
mode  of  payment  to  the  plaintiff,  for  her  interest  in  the 
house  and  lot,  the  law  would  imply  an  agreement  on 
the  part  of  the  defendant  to  pay  her  what  he  got  for  it 
I  doubt  whether  this  instruction  was  strictly  correct 
The  agreement  which  the  law  would  imply  would  be 
to  pay  her  what  the  house  and  lot  were  reasonably  worth. 
But  as  there  is  no  evidence  that  it  was  worth  any  less 
than  he  got,  I  do  not  discover  that  the  defendant  could 
be  prejudiced  by  the  charge. 

There  was  a  request  to  charge  that  in  case  the  jury 
sholud  find  that  the  title  to  house  and  lot  vested  in  the 
plaintiff,  the  law  requires  that  she  should  pay  him  for  the 
money  paid  by  him.  The  plaintiff  claimed  title  to  the 
land,  not  by  purchase,  but  by  gift  from  her  father.  In 
such  a  case,  there  is  no  ground  for  claiming  that  she 
should  pay  for  the  land.  The  request  was  properly 
rejected. 

It  is  said  that  upon  the  whole  charge  the  verdict  should 
be  set  aside,  although  there  are  no  exceptions  to  it  in  the 
case. 

It  has  been  held  that  when  it  is  manifest  that  the  jury 
have  been  misled  by  the  court,  and  by  reason  thereof  a 
verdict  has  been  rendered  which  would  not  have  been 
rendered  but  for  the  erroneous  charge,  the  court  vrtll 
set  it  aside  and  grant  a  new  trial,  although  no  exception 
was  taken  to  it. 
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Upon  the  two  questions  submitted  to  the  jury  by  the 
court,  there  is  no  error  in  the  charge  which  would  justify 
us  in  setting  aside  the  verdict.  It  may  be  that  remarks 
were  made  by  the  court  in  its  charge  that,  standing 
alone,  could  not  be  approved,  but  the  general  bearing 
and  scope  of  the  charge  is  right ;  and  the  erroneous  re- 
marks, if  any,  did  not  do  any  injury  to  the  defendant. 

The  judgment  and  order  must  be  afKrmed. 

[Fourth  Dkpastmxitt,  General  Term,  at  Buffiilo,  June  8,  1873.     MuUin, 
TaleoU  and  B.  D.  Smiih,  Justices.] 
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In  view  of  the  difficalties  under  the  modern  system  of  transporting  goods  by 
connecting  lines  of  railroads  Ac,  in  the  way  of  shippers  seeking  redress  in 
case  of  injury  or  loss,  it  is  necessary  that  the  courts  should  so  modify  the  rules 
of  evidence  as  to  render  redress  possible,  while  the.  defendant  is  not  exposed 
to  be  charged  when  liability  is  not  established  with  reasonable  certainty. 
Per  Muixnr,  P.  J. 

Proof  of  the  course -of  business  adopted  by  connecting  lines  of  railway  should 
be  received  as  competent  evidence,  on  the  question  of  the  receipt  or  delivery 
of  property  by  the  one  to  the  other. 

If  books  are  kept  by  the  agents  of  a  company,  in  which  are  entered  the  receipt 
and  delivery  of  property  by  such  company,  such  books,  when  shown  to  be- 
long to  the  company — of  which  the  use  by  the  agent,  in  the  company's  busi- 
ness, is  prima  facie  evidence — ^are  also  competent  evidence,  prima  facie,  of 
the  entries  therein ;  and  it  is  not  necessary  to  prove  that  the  entry  is  in  the 
handwriting  of  any  agent  or  servant  of  the  company,  provided  it  be  made 
to  appear  that  the  entries  have  been  made  in  the  same  handwriting  for  such 
a  length  of  time  as  to  satisfy  a  jury  that  the  person  making  the  entries  was 
a  recognized  agent  of  the  company,  and  as  such  authorized  to  make  such 
entries. 

C,  the  agent  of  the  plaintiff,  delivered  to  the  agent  of  the  New  York  Central 
Railroad  Company  at  Victor,  N.  Y.,  a  box  of  tools  belonging  to  the 
plaintiff,  directed  to  him  at  B.,  Mich.,  to  be  carried  by  said  company  to 
Suspension  Bridge,  and  from  there  to  be  forwarded,  by  connecting  roads,  to 
B.  The  box  was  never  delivered  to  the  plaintiff.  In  an  action  against  thQ 
defendant,  whose  road  connected  with  the  New  York  Central,  at  Suspension 
Bridge,  to  recover  the  value,  it  appeared  on  the  trial  that  B.  was  situated  oa 
the  line  of  the  Michigan  Southern  and  Northern  Indiana  Railroad  Company, 
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•  which  joined  the  defendant's  road  at  Detroit.  A  book  Is^t  by  P.,  one  of  the 
defendant's  freight  agents  at  Detroit  was  prodaoed,  oontuning  this  eatiy: 
"Gar  308,  April  21st,  1866.  Noah  Root,  Burr  Oak,  B.  county,  Mich.  One 
box  of  goods."  P.  had  charge  of  the  delivery  of  freight  from  the  defendant's 
road  to  the  Michigan  Southern  and  Northern  Indiana  Railroad  Company. 
The  witness  who  identified  the  book  could  not  swear  that  the  entries  therein 
were  in  the  handwriting  of  P.,  but  to  the  best  of  his  knowledge  they  were. 
A  clerk  and  cashier  in  the  office  of  the  Michigan  Southern  and  Northern 
Indiana  Railroad  Ck)mpany  at  Detroit  testified  that  it  was  his  duty  to  reoeiTe 
and  disburse  moneys,  and  to  see  to  freight  matters;  that  he  had  geaenl 
charge  of  the  freight  books,  but  knew  nothing  of  the  box  in  question ;  that 
the  bill  ought  to  have  come  into  his  hands,  if  the  box  was  deiivered  to  his 
company,  and  it  did  not ;  that  the  defendant  made  charges  for  back  freight 
on  this  box,  against  his  company,  which  it  had  refused  to  pay,  because  it  had 
not  received  the  box. 

Hdd^  1.  That  the  book  was  properly  received  in  evidence ;  and  if  the  entries 
therein  were  competent  testimony,  the  receipt  of  the  property  by  the  defea- 
dant  was  satisfactorily  established. 

2.  That  if  the  property  was  received  at  Detroit,  it  must  have  been  taken  by  the 
New  York  Central  Railroad  Company  from  Victor  to  Susp^iaion  Bridge  and 
there  delivered  to  the  defendant 

S.  That  the  defendant  having  received  it,  it  devolved  upon  the  defendant  to 
show  its  delivery  to  the  Michigan  Southern  and  Northern  Indiana  Rail- 
road Company ;  and  that  having  failed  to  do  so,  it  must  be  held  liable  for 
its  value. 

Held,  aUo,  that  the  defendant^  although  a  foreign  corporation,  having  appeared 
and  answered,  it  was  not  necessary  for  the  plaintiff  to  prove  its  inoor 
poration. 

And  that  if  the  plaintiff  was  obliged  to  prove  the  defendant's  incorporatioa.  the 
laws  of  Canada  were  sufficient  for  that  purpose. 

Meld,  further,  that  the  pluntiff  must  be  deemed  to  be  a  readent  of  B.,  Mich., 
and  the  cause  of  action  the  breach  of  the  contract  to  carry  and  deliver  to  the 
Michigan  Southern  and  Northern  Indiana  Rulroad  Company,  which  breach, 
it  was  to  be  implied  from  the  course  of  business  between  the  connection 
roads,  occurred  either  in  Canada  or  Detroit  And  that  in  this  condition  of 
things  the  action  could  not  be  brought  in  this  State,  (Codt,  §  427,)  bat  as 
no  question  was  made  on  the  trial,  that  the  plaintiff  was  a  non-readeot,  a 
judgment  in  his  iavor  was  affirmed. 

The  non-residence  of  the  plaintiff.  In  an  action  against  a  foreign  corporation,  is 
matter  in  abatement  merely,  and  is  waived  by  appearing  and  pleading  in  bar. 

IN  April,  1866,  the  plaintiflf  resided  at  Burr  Oak,  in 
Michigan,  and  was  owner  of  a  box  of  tools,  which 
he  left  at  Victor  in  Ontario  county,  in  the  charge  of  one 
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Culver.  On  the  14th  of  that  month,  Culver,  by  the  di- 
rection of  the  plaintiff,  delivered  to  the  agent  of  the 
New  York  Central  Kailroad  Company  at  Victor  said 
box  of  tools,  directed  to  the  plaintiff  at  his  residence  in 
Michigan,  to  be  carried  by  said  company  to  Suspension 
Bridge,  and  from  there  to  be  forwarded  by  connecting 
roads  to  the  plaintiff.  Culver  took  a  receipt  for  the  box 
from  the  agent  of  the  Central  railroad  company,  in 
which  the  company  agreed  to  carry  the  box  to  the  Sus- 
pension Bridge  and  be  ready  there  to  deliver  it  to  the 
party  entitled  to  the  same.  And  it  was  expressly  pro- 
vided that  said  company  should  not  be  liable  for  any 
injury  to,  or  loss  or  detention  of,  said  property  by  any 
other  company  after  the  same  was  loaded  and  shipped 
or  sent  from  the  company's  warehouse  at  Suspension 
Bridge.    This  receipt  was  sent  to  the  plaintiff. 

The  Central  railroad  company' s  agent  at  Victor  testi- 
fied that  the  box  was  not  left  at  that  place  ;  that  is  to 
say,  it  was  left  by  Culver,  and  was  thereafter  taken 
away  by  some  person  other  than  Culver.  The  next  that 
is  heard  of  the  property  is  from  an  entry  in  a  book  kept 
by  one  of  the  defendant's  freight  agents  at  Detroit,  in 
which  is  entered  goods  delivei'ed  by  the  defendant  to 
the  Michigan  Southern  and  Noi-them  Indiana  Railroad 
Company,  whose  road  runs  to  Burr  Oak,  where  said 
box  was  to  be  left.  In  that  book  was  the  following  en- 
try: "Car  303,  April  21st,  1866.  Noah  Root,  Bun- 
Oak,  Branch  county,  Michigan.  One  box  of  goods." 
The  book  containing  this  entry  was  kept  by  one  Peters, 
who  had  charge  of  the  delivery  of  freight  from  the-  de- 
fendant's  road  to  the  Michigan  Southern.  The  witness 
who  identified  the  book  could  not  swear  that  the  entries 
in  the  book  were  in  the  handwriting  of  Peters,  but  said, 
to  the  best  of  his  knowledge  it  was  Peters'.  In  this 
book  were  receipts  signed  by  other  agents  of  the  Michi- 
gan Southern  whose  business  it  was  to  give  to  the  de- 
fendant's agents  receipts  for  freight  received  from  the 
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defendant ;  and  it  contained  all  the  property  delivered 
by  the  defendant  to  the  Michigan  Southerp  from  the 
date  at  which  it  commenced  until  the  happening  of  a 
fire  that  destroyed  aU  the  warehouses  of  these  compa- 
nies, at  Detroit. 

A  witness  describing  himself  as  cashier  and  clerk  in 
the  freight  department  of  the  Michigan  Southern  Bail- 
road  Company  at  Detroit,  testified  that  it  was  his  daty 
to  receive  and  disburse  moneys,  and  to  see  to  freight 
matters ;  had  the  general  charge  of  the  books  relating  to 
the  reception  and  shipping  of  freight ;  knew  nothing  of 
the  box  in  question.  The  bill  ought  to  have  come  into 
his  hands,  if  the  box  was  delivered  to  his  company,  and 
it  did  not.  The  defendant  made  charges  for  back  fright 
on  this  box,  against  his  company,  but  as  the  latter  did 
not  receive  it,  it  did  not  pay  or  admit  the  account.  That 
charge  is  still  in  dispute  between  the  companies. 

The  defendant  moved  for  a  nonsuit  on  these  grounds : 

First  No  sufficient  proof  of  incorporation. 

Second.  No  proof  of  delivery  of  the  property  to  the 
defendant. 

Third  and  Fourth.  No  proof  of  contract  or  duty,  on 
the  defendant's  part,  to  carry  it. 

Fifth.  No  proof  of  breach  of  duty,  or  of  contract,  on 
the  defendant's  part. 

Sixth.  No  proof  that  the  box  ever  reached  Suspen- 
sion Bridge. 

Eighth.  No  proof  of  cause  of  action  established  by 
the  evidence. 

Ninth.  No  proofi  of  any  contract  between  the  New 
York  Central  Bailroad  Company  and  the  defendant  to 
carry  said  property. 

Tenth.  No  proof  that  it  was  ever  in  the  defendant's 
possession. 

The  motion  was  overruled,  and  the  defendant's  coun- 
sel excepted. 

The  jury,  after  the  charge  of  the  court,  rendered  a 
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verdict  for  thfe  plaintiff.  The  defendant' s  counsel  moved 
for  a  new  trial,  which  motion  was  denied.  Judgment 
was  entered,  and  the  defendant  appealed  from  the  order 
and  judgment. 

By  tJie  Courts  Mullin,  P.  J.  The  new  modes  of  trans- 
portation of  property  that  have  been  brought  into  use 
within  the  last  few  years  have  rendered  it  more  difficult 
than  it  was  before  for  an  owner  to  recover  of  the  carrier 
for  the  loss  of,  or  damage  to,  property  received  for 
transportation.  Before  railroads  were  used  for  the  car- 
rying of  goods,  it  was  comparatively  of  rare  occurrence 
that  they  were  required  to  be  transported  from  one  line 
to  another,  in  order  to  be  carried  to  their  destination ; 
and  hence  the  owner  was  not  required  to  look  beyond 
the  carrier  to  whom  he  delivered  his  goods,  for  any  loss 
or  injury  he  might  have  sustained. 

When  the  Erie  canal  was  completed,  and  boats  were 
placed  upon  it,  to  carry  property  to  and  from  the  west, 
and  to  run  in  connection  with  steamboats  on  the  Hudson 
river  and  the  lakes,  the  difficulty  which  the  owner  en- 
countered to  fasten  the  responsibility  for  loss  or  injury 
to  his  goods  really  began.  It  is  true  that  the  same  diffi- 
culty theoretically  existed  when  goods  were  carried  by 
wagons,  and  had  to  be  transferred  from  one  wagoner 
to  another,  or  from  the  one  steamboat  to  another ;  but 
the  number  of  persons  through  whose  hands  property 
was  required  to  pass,  and  the  personal  interest  each  car- 
rier had  to  protect  himself  from  personal  liability  for 
the  misconduct  of  others,  rendered  it  comparatively  easy 
to  fasten  liability  upon  the  carrier  who  should  be 
charged  with  it. 

But  since  the  business  of  canying  property  passed  to 
corporations  and  associations  organized  for  the  purpose 
of  transporting  goods,  not  only  has  the  risk  of  loss  and 
damage  greatly  increased,  but  there  is  a  constantly  in- 
creasing difficulty  to  fasten  liability  upon  any  company 
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into  whose  custody  property  may  pass.  The  employees 
have  no  personal  interest  in  the  protection  or  prompt 
dispatch  of  the  goods ;  facilities  for  theft  have  multi- 
plied ;  and  these,  with  the  temptation  that  there  is  to 
cover  up  the  wrong  in  order  to  protect  employees 
as  well  as  themselves,  render  it  difficult  in  all  caaes, 
and  impossible  in  some,  for  the  injured  party  to  obtain 
redress. 

The  r^ulations  of  all  companies  engaged  in  the  car- 
riage of  property  require  their  servants  to  take  from 
a  connecting  company  a  receipt  for  aU  property  deliv- 
ered to  them,  and  by  the  aid  of  these  receipts  ought  to 
be  able  to  ascertain  in  the  possession  of  which  of  them 
the  loss  or  injury  occurred.  But  if  those  receipts  are 
lost  or  destroyed,  or  withheld,  it  becomes  almost  impos- 
sible to  ascertain  which  of  the  companies  are  properly 
chargeable.  By  charging  the  persons  employed  in  any 
department  of  the  business  of  their  companies  all  means 
of  discovery  whether  property  has  been  received  or  for- 
warded are  gone,  and  the  company  may  laugh  at  the 
clamor  of  the  indignant  but  helpless  owner. 

A  still  greater  difficulty  lies  in  the  way  of  the  man 
whose  property  has  been  stolen  or  injured,  but  the  pack- 
age in  which  it  was  enclosed  furnishes  externally  no 
evidence  that  it  has  been  opened  or  the  property  injured. 
Each  carrier  receives  it  as  it  comes,  and  if  he  delivers  it 
in  the  condition  he  receives  it,  his  or  its  duty  is  per- 
formed. Under  these  circumstances,  the  owner  would 
be  utterly  without  remedy,  were  it  not  for  section  67  of 
the  general  railroad  law,  (2  R.  S.  693,  5iA  6eZ.,)that  pro- 
vides that  when  two  or  more  railroads  are  connected 
together,  either  of  the  companies  receiving  frdght  to  be 
transported  to  any  place  on  the  line  of  either  of  the 
others  shall  be  liable  as  common  carriers,  for  the  deliv- 
ery of  such  freight  at  that  place.  The  company  so  made 
liable  may  recover  of  any  other  company  that  was  ac- 
tually liable  for  the  loss  or  injury. 
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This  section  is  so  framed  as  to  meet  but  few  of  the 
cases,  if  it  shall  be  strictly  construed,  in  which  the  owner 
ii;av'  sus  ain  injury  or  loss. 

In  view  of  difficulties  in  the  owner' s  way  in  his  efforts 
to  obtain  relief,  it  becomes  necessary  that  the  courts 
should  so  modify  the  rules  of  evidence  as  to  render  re- 
dress possible,  while  the  defendant  is  not  exposed  to  be 
charged  when  liability  is  not  established  with  reason- 
able certainty. 

If  the  same  degree  of  certainty  in  proof  should  be 
required  to  charge  a  railroad  company  with  the  loss  of 
goods  that  is  required  to  entitle  a  plaintiff  to  recover  in 
ejectment,  owners  would  be,  in  a  large  majority  of  in- 
stances, remediless. 

The  course  of  business  adopted  by  connecting  lines  of 
railway  must  be  received  as  competent  evidence  on  the 
question  of  the  receipt  or  delivery  of  property  by  the 
one  to  the  other.  If  books  are  kept  by  the  agents  of  a 
company,  in  which  are  entered  the  receipt  and  delivery 
of  property  by  such  company,  such  books,  when  shown 
to  belong  to  the  company — of  which  the  use  by  the  agent 
in  the  company's  business  \^  prima  fame  evidence- 
are  also  competent  evidence,  prima  faoie^  of  the  entries 
therein ;  and  it  is  not  necessary  to  prove  that  the  entry 
is  in  the  handwriting  of  any  agent  or  servant  of  the 
comi)any,  provided  it  be  made  to  appear  that  the  entries 
have  been  made  in  the  same  handwriting  for  such  a 
length  of  time  as  to  satisfy  a  jury  that  the  person  mak- 
ing the  entries  was  a  recognized  agent  of  the  company, 
and  as  such,  authorized  to  make  such  entries. 

If  the  entries  in  the  book,  put  in  evidence  in  this  case, 
are  competent  evidence,  the  receipt  of  the  property  by  the 
defendant  is  satisfactorily  established.  If  it  was  re- 
ceived at  Detroit,  it  must  have  been  taken  by  the  Central 
railroad  company  from  Victor  to  Suspension  Bridge,  and 
then  delivered  to  the  defendant.  Having  received  it,  it 
devolved  on  the  defendant  to  show  its  delivery  to  the 

Vol,  LXV.  40 
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Michigan  Southern,  which  it  has  failed  to  do ;  and  it 
must  be  held  liable  for  its  value. 

There  is  nothing  in  the  case  to  show  how  the  defendant 
was  got  into  court ;  whether  by  attachment  of  its  prop- 
erty and  leave  given  to  it  to  appear,  or  by  service  of 
summons  by  publication,  or  personally,  on  one  of  the 
officers  of  the  defendant.     (3  R.  S.  756,  §  13,  <6c.,  Bth  ed,) 

If  it  appeared  after  leave  granted,  it  cannot  afterward 
be  heard  to  deny  its  corporate  existence.  It  must  be 
an  existing  corporation,  to  be  entitled  to  apply  for  leave. 
And  if  there  was  service  on  an  officer  or  by  publica- 
tion, and  there  was  any  irregularity,  it  should  have 
moved  to  set  it  aside.  If  it  appears  in  the  action  and 
answers,  it  cannot  thereafter  require  the  plaintiff  to 
prove  its  incorporation. 

If,  however,  the  plaintiff  was  obliged  to  prove  the  de- 
fendant's  incorporation,  the  laws  of  Canada  were  suffi- 
cient for  that  purpose. 

Our  statute  does  not  permit  a  non-resident  of  the  State 
to  sue,  in  our  courts,  a  foreign  corporation,  unless  the 
cause  of  action  shall  have  arisen,  or  the  subject  of  it  be 
situated  within  this  State.     {Code^  §  427.) 

The  plaintiff  must  be  deemed  to  be  a  resident  of  Burr 
Oak,  Michigan,  and  the  cause  of  action  the  breach  of 
the  contract  to  carry  and  deliver  to  the  Michigan  South- 
ern road,  which  breach,  it  is  to  be  implied  from  the 
course  of  business  between  the  connecting  roads,  occur- 
red either  in  Canada  or  Detroit.  In  this  condition  of 
things  the  action  could  not  be  brought  in  this  State. 
{Cantwell  v.  Dvbuqiie  Western  H.  H.  Co.^  17  Haw,  Pr. 
16.  Brewster  v.  Mich.  Cent.  R.  R.  Co.,  5  id.  183.  The 
Cumberland  Coal  Co.  v.  Hoffman  Steam  Coal  Co.  30 
Barb.  159.) 

It  was  held  in  Downes  v.  Phcdnix  Bank,  (6  HiU.  297,) 
that  the  non-residence  of  the  plaintiff  in  an  action 
against  a  foreign  corporation,  is  matter  in  abatement 
merely,  q,nd  is  waived  by  appearing  and  pleading  in  bar. 
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No  question  was  made  on  the  trial  that  the  plaintiff 
was  a  non-resident. 

It  might  be  that  the  plaintiff  could  prove  himself  a 
resident  of  the  State,  had  the  question  been  raised. 

The  judgment  must  be  aflbmed. 

[Fourth  Dxparthemt,  Oenkkal  Tkbm,  at, Buffalo,  June  8,  1878.  MvXUn, 
TalcoU  and  S,  D,  Smith,  Justices.] 


Alhiba  J.  Bassil  vs.  Selah  p.  Elmobe. 

Id  an  action  for  slander  in  uttering  words  not  actionable  per  m,  the  plaintiff, 
in  order  to  reooTer,  must  allege  and  prove  special  damages,  and  the  special 
damages  must  be  particularly  stated  in  the  complaint 

An  allegation,  in  the  complidnt»  that  the  fidse  and  slanderous  statements  of  the 
defendant  greatly  injured  the  plaintiff,  and  caused  her  relations  to  slight 
and  shun  her,  does  not  specify  any  pecuniary  injury  for  which  a  recovery 
can  be  had. 

Where  a  complaint  contains  but  one  valid  count,  only  one  slanderous 
charge  can  be  proved.  Evidence  to  prove  another  conversation,  in  which 
other  and  different  words  Iropi  those  alleged  in  the  complaint  were  used,  is 
inadmiseible.' 

But  when  the  plaintiff  does  not  go  beyond  the  words  laid  in  the  complaint,  he 
may  show  that  those  words  were  spoken  on  several  different  occasions,  al- 
though there  may  be  but  one  count  in  the  compliant. 

It  is  well  settled  that  other  defamatory  words,  not  alleg^  cannot  be  proved ; 
because,  if  they  are  slanderous,  another  action  would  lie  for  them,  and  a 
plaintiff  would  recover  two  compensations  for  the  same  injury.  And  if  they 
are  not  slanderous,  or  if  they  were  not  followed  by  special  damages,  they 
are  wholly  immateriaL  Such  evidence  is  not  competent  on  the  question 
of  malice. 

Where  a  witness  testified  that  the  defendant  told  him  that  the  plidutiff  had 
been  having  unlawful  criminal  intercourse  with  other  men  about  D. ;  that 
she  was  having,  and  had  been  having,  for  two  years,  criminal  intercourse 
with  different  young  men  about  B. ;  that  she  had  had  intercourse  with  so 
many  she  did  not  know  who  was  the  &ther  of  her  child ;  hdd  that  this  lan- 
guage was,  in  substance,  a  charge  that  the  plaintiff  was  a  public  prostitute, 
and  was  therefore  evidence  in  support  of  a  count  alleging  the  slanderous 
words  to  have  been  that  the  plaintiff  was  "  a  public  whore." 

Every  person  who  repeats  slanderous  words  is  liable  to  the  peraoA  injured  by 
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means  of  such  worda ;  unless  the  circmnstances  under  which  they  were  ut- 
tered, or  the  proofs  in  the  case,  show  that  they  were  uttered  without  maliee, 
or,  in  other  words,  that  they  were  privileged. 

In  an  action  for  slanderous  words,  not  actionable  per  se,  the  plaintiff  may  not 
prove  that  the  special  damage  alleged  in  the  complaint  was  caused  by  hear- 
ing that  the  defendant  had  uttered  the  words  charged  against  him.  In  order 
to  admit  such  evidence,  it  must  be  made  to  appear,  1.  That  the  slander  in- 
duced the  special  damage ;  2.  That  the  defendant  uttered  the  words  dther 
in  the  hearing  of  the  person,  or  that  the  slander  was  communicated  to  him 
by  one  authorized  by  the  defendant  to  do  so ;  or  that  the  communicstaon 
was,  as  to  the  person  making  it,  privileged,  or  otherwise  whoUy  withoot 
malice. 

Where  the  special  damage  alleged  was  that  the  plaintiff  was,  by  reason  of  the 
slander,  turned  away  from  her  uncle's  house,  where  she  resided ;  held  that  if 
this  was  the  natural  and  immediate  consequence  of  the  slander,  it  was  such 
pecuniary  damage  as  would  sustain  the  action. 

Held,  aUOf  that  it  was  for  the  jury  to  say  whether  the  plaintiff  was  tamed  awaj 
from  her  uncle's  on  account  of  the  slander ;  and  that  that  question  having 
been  properly  submitted  to  them,  and  they  having  found  for  the  plaintiff,  the 
court  could  not  disturb  the  verdict. 

ffeld,  further,  that  the  circumstance  that  a  great  length  of  time  had  elapsed  be- 
tween the  speaking  of  the  words  and  the  dismissal  of  the  plaintiff  from  her 
home,  was  proper  for  the  consideration  of  the  jury,  and  would  have  war- 
ranted the  conclusion  that  it  could  not  be  true  that  the  plaintiff  was  turned 
away  by  reason  of  the  slander. 

When  a  person  repeats,  again  and  again,  a  slander,  after  being  urged  not  to  do 
so,  and  follows  it  up  by  saying  that  he  can  prove  it,  and  expressing  a  desiro 
to  have  an  opportunity  to  do  so,  all  g^und  for  pretending  that  the  words 
were  privileged,  is  taken  from  the  case. 

A  mistake  of  the  court,  in  placing  the  admission  of  evidence  on  an  untenable 
ground,  is  not  sufficient  reason  for  reversing  the  judgment. 

THIS  action  is  for  damages  sustained  by  the  plaintiff 
by  reason  of  slanderous  words  spoken  by  the  de- 
fendant. There  are  two  counts  in  the  complaint.  The 
first  charges  that  the  defendant,  on  the  1st  of  July,  1862, 
and  on  divers  other  days  during  the  months  of  July, 
August  and  September,  in  the  same  year,  uttered  and 
published  of  and  concerning  the  plaintiff,  that  she  was 
a  public  whore,  by  reason  whereof  she  was  turned  away 
from  the  house  of  her  uncle,  with  whom  she  had  lived, 
and  by  whom  she  had  been  brought  up  and  supported. 
The  second  count  is  for  uttering  the  same  words,  in 
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August  and  September,  1862,  but  does  not  allege  si)ecial 
damage.  The  language  of  the  count  is :  ^'  Which  false 
and  slanderous  statements  greatly  injured  the  plaintiff 
in  her  good  name,  and  caused  her  relations  to  slight 
and  shun  her.*' 

On  the  trial,  before  Justice  Morgan,  at  the  Onondaga 
circuit,  in  January,  1865^  the  plaintiff  proved,  by  the 
first  witness,  that  the  defendant  had  said  of  the  plaintiff 
that  she  was  not  virtuous ;  that  she  had  had  a  child,  of 
which  some  one  other  than  his  son  was  the  father ;  and 
was  proceeding  to  prove  another  conversation  between 
the  witness  and  the  defendant^  in  which  other  de&ima- 
tory  words  were  used  ;  to  which  the  defendant' s  coun- 
sel excepted,  on  the  ground  that  there  was  but  one 
count  in  the  complaint  alleging  special  damage,  and 
that  but  one  slanderous  charge  could  be  proved.  The 
objection  was  overruled  by  the  court,  and  the  defen- 
dant's counsel  excepted. 

Several  conversations  with  i)ersons  other  than  the 
plaintiff's  uncle,  with  whom  she  lived,  were  proved,  for 
the  purpose  of  proving  malice  on  the  part  of  the  defen- 
dant. The  defendant' s  counsel  objected  to  the  evidence, 
on  the  ground  that  slanderous  words  not  spoken  to  or 
in  the  hearing  or  presence  of  the  uncle  were  not  compe- 
tent to  prove  malice.  The  objection  was  overruled,  and 
the  defendant' s  counsel  excepted. 

The  defendant's  counsel  insisted  that  there  was  no 
sufficient  or  competent  proof  of  si)ecial  damages.  The 
court  held  that  there  was  sufficient  proof  to  carry  the 
case  to  the  jury,  and  submitted  it  to  them  accordingly. 

The  said  counsel  also  insisted  that  the  words  were  privi- 
leged.   This  question  was  also  submitted  to  the  jury. 

The  jury  found  a  verdict  for  the  plaintiff  for  $1,060 
damages ;  for  which  sum  and  costs  judgment  was 
duly  entered,  and  from  such  judgment  the  defendant 
appealed. 
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Mr,  Andrews^  for  the  appellant 
D.  Prattj  for  the  respondent 

By  the  Courty  Mullin,  J.  As  many  o£  the  questions 
raised  on  the  trial  are  not  relied  on  by  the  defendant's 
counsel  in  his  points  on  the  argument  of  the  appeal,  it 
will  be  more  intelligible  to  follow  these  points,  and  to 
examine  them  in  the  order  they  are  presented. 

The  first  point  is,  that  the  second  count  in  the  com- 
plaint is  defective,  as  it  contained  no  averment  of  special 
damages,  and  no  proof  could  be  given  under  it 

When  this  question  arose,  the  plaintiff  s  counsel  had 
examined  the  first  witness  to  a  conversation  with  the  de- 
fendant in  the  spring  of  1862,  in  which  the  defendant 
said  that  the  plaintiff  was  not  virtuous.  The  counsel 
then  requested  the  witness  to  proceed  and  detail  the  next 
conversation.  To  this  the  defendant's  counsel  objected, 
on  the  ground  that  as  there  was  but  one  good  count  in 
the  complaint,  but  one  set  of  slanderous  words  could  be 
proved.  The  plaintiffs  counsel  told  the  court  there 
were  two  counts  in  the  complaint,  and  the  court  there- 
upon held  that  the  other  conversation  could  be  proved. 
The  judge  says :  "  They  have  two  counts,  and  they  have 
a  right  to  prove  two  speeches,  so  to  speak ;  that  is,  they 
shall  not  be  confined  to  this  one  occasion.  On  this  occa- 
sion there  was  nothing  charging  her  with  being  a  public 
prostitute." 

The  second  count  was  defective.  The  words  not  being 
actionable  per  se^  the  plaintiif,  in  order  to  recover, 
must  allege  and  prove  special  damages,  and  the  spe- 
cial damages  must  be  particularly  stated  in  the  com- 
plaint (1  Chitt7/s  PI.  386,  and  Tcbias  v.  Harland,  4 
Wend.  537.) 

The  allegation  in  the  second  count,  that  her  relations 
and  friends  slighted  and  shunned  her,  does  not  specify 
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any  pecuniary  injury  for  which  a  recovery  could  be 
had.     (Beach  v.  Rawney^  2  Hill^  309.) 

The  complaint  then  must  be  considered,  for  the  pur- 
poses of  this  question,  as  containing  but  a  single  count, 
and  having  but  one  count,  only  one  slanderous  charge 
can  be  proved.  {Root  v.  Lowndes^  6  HiU^  618.  {Keen- 
holts  V.  Becker^  3  Denio,  346.) 

If  the  plaintiff,  in  calling  for  another  conversation,  in- 
tended to  prove  other  and  different  words  from  those 
alleged  in  the  first  count,  and  the  court  is  to  be  deemed 
to  have  intended  to  admit  such  proof,  the  ruling  is  un- 
doubtedly erroneous- 

In  the  first  conversation  testified  to  by  the  witness 
Elmore,  the  defendant  did  not  call  the  plaintiff  a  public 
whore.  In  the  second  one  he  did  not  use  these  words ; 
so  that  in  none  of  the  conversations  sworn  to  by  this  wit- 
ness were  the  precise  words  laid  in  the  complaint  proved 
to  have  been  uttered  by  him. 

The  words  used  in  both  conversations  imputed  want 
of  chastity.  So  that  the  evidence  received  was  not  of  a 
conversation  in  which  different  slanderous  words  were 
used.  Although  from  the  offer  it  might  have  been  in- 
ferred that  the  judge  intended  to  admit  a  different  slan- 
derous charge  to  be  proved,  yet  the  evidence  does  not 
prove  any  such  charge,  and  hence  the  error,  if  it  was 
one,  has  done  the  defendant  no  harm.  As  was  said  by 
Bronson,  J.,  in  Root  v.  Lotondes^  {cited  Bwpra :)  "  When 
the  plaintiff  does  not  go  beyond  the  words  laid  in  the 
declaration,  I  see  no  reason  why  he  may  not  show  that 
those  words  have  been  spoken  on  a  dozen  different 
occasions,  although  there  may  be  but  one  count  in  the 
declaration." 

The  defendant's  second  point  is  that  the  words* proved 
by  Madison  Elmore  were  not  competent  to  show  malice 
on  the  part  of  the  defendant.  They  were  not  heard  by 
the  plaintiff,  and  did  not  contribute  to  produce  the  par- 
ticular damages  proved  in  the  action. 
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As  I  have  already  remarked,  Elmore  did  not  swear 
that  the  defendant  charged  that  the  plaintiff  was  a  pub- 
lic whore,  in  either  of  the  conversations  testified  to  by 
him.  If  we  are  to  consider  his  evidence  as  not  being 
given  to  prove  the  words  laid  in  the  complaint,  then 
Elmore' s  evidence  could  operate  only  upon  the  question 
of  malice.  And  it  is  well  settled  that  other  defamatory 
words  not  alleged  cannot  be  proved ;  as,  if  they  are 
slanderous,  another  action  would  lie  for  them,  and  thus 
a  plaintiff  would  recover  two  compensations  for  the 
same  injury.  And  if  they  are  not  slanderous,  or  if  they 
were  not  followed  by  special  damages,  they  were  wholly 
immaterial.  {Hoot  v.  Lovmdes^  cited  svpra.  HowaTd 
V.  Sexton^  4  Comst  157.) 

The  defendant' s  counsel  did  not  object  to  the  evidence 
of  the  witness  Elmore,  at  the  time  it  was  offered,  on  the 
grounds  now  suggested ;  but  in  a  subsequent  stage  of 
the  case  he  moved  to  strike  it  out,  on  the  ground  that 
the  words  proved  having  been  uttered  in  the  absence  of 
the  uncle  by  whom  the  plaintiff  was  supported,  no  spe- 
cial damages  could  have  resulted  from  it.  The  court 
denied  the  motion,  on  the  ground  that  the  evidence  was 
competent  on  the  question  of  malice. 

Although  the  grounds  taken  by  the  defendant's  coun- 
sel for  the  exclusion  of  the  evidence  may  have  been  un- 
tenable, yet  the  court  admitted  it  for  the  very  purpose 
for  which  it  was  incompetent.  He  has  a  right  now,  I 
think,  to  insist  on  its  inadmissibility  on  the  ground  taken 
by  the  court  If  he  had  moved  to  strike  out  on  the 
ground  that  it  was  incompetent  to  prove  malice,  it  is 
quite  obvious  the  court  would  nevertheless  have  admit- 
ted it.  If  it  could  be  said  that  the  defamatory  words, 
testified  to  by  Elmore,  were,  in  substance,  the  same  as 
those  alleged  in  the  complaint,  they  would  have  been 
admissible  as  being  a  mere  repetition  of  the  slander; 
and  the  mistake  of  the  court  in  placing  their  admission 
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on  an  untenable  ground  would  not  be  a  sufficient  reason 
for  reversing  the  judgment. 

The  first  conversation  sworn  to  by  Elmore  does  not 
contain  a  charge  of  public  prostitution,  and  I  think  that 
charge  must  be  proved.  The  defendant  said  she  was 
not  virtuous — she  was  guilty — ^and  that  some  person 
other  than  his  sou  was  the  father  of  her  child.  Had  this 
conversation  been  specifically  objected  to,  I  think  it 
ought  to  have  been  rejected.  But  the  motion  embraced 
it,  and  a  second  conversation  in  which  a  charge  that  she 
was  a  public  prostitute  was  substantially  made,  and  as 
one  was  admissible,  the  motion  was  properly  denied.   .. 

In  the  second  conversation,  the  defendant  told  the 
witness  that  the  plaintiflf  had  been  having  unlawful 
criminal  intercourse  with  othjer  men  about  Delphi ;  that 
she  was  having,  and  had  been  having,  for  two  years,  crim- 
inal intercourse  with  different  young  men  about  Delphi. 
On  cross-examination,  the  witness  said  that  in  the  sec- 
ond conversation,  the  defendant  told  him  that  she  (the 
plaintiff)  had  had  intercourse  with  so  many  she  did  not 
know  who  was  the  father  of  her  child.  This  language 
is  in  substance  a  charge  that  the  plaintiff  was  a  public 
prostitute,  and  was  therefore  evidence  in  support  of  the 
first  count. 

The  third  point  is,  that  the  court  erred  in  allowing 
the  witness,  Diana  Hill,  to  testify  that  she  had  beared 
that  the  defendant  had  repeated  stories  about  the  plaintiff. 

The  evidence  to  which  this  point  was  intended  to  ap- 
ply is  stricken  from  the  case,  and  I  have  not,  therefore, 
examined  it. 

In  this  connection  I  propose  to  examine  the  question 
suggested  under  the  second  point,  but  which  would 
have  been  more  distinctly  presented  by  the  third,  to  wit, 
whether  evidence  of  the  publication  of  the  slanderous 
words  to  persons  other  than  the  ones  through  whom  the 
damages  alleged  were  sustained,  was  competent. 

Every  person  who  repeats  slanderous  words  is  liable 
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to  the  person  injured  by  means  of  such  words ;  nnless 
the  circumstances  under  which  they  were  uttered,  or 
the  proof  in  the  case,  show  that  they  were  uttered  with- 
out malice,  or,  in  other  words,  that  they  were  privU^ed. 
To  hold  the  originator  of  the  slander  responsible  not  only 
for  his  own  wrong  but  for  the  wrongful  and  illegal  acts 
of  others  would  be  giving  to  the  injured  party  double 
compensation  for  the  injury  done  him,  and  it  would  in- 
volve, in  every  case,  the  inquiry  whether  the  defendant 
was  the  originator  of  the  slander,  and  if  he  was,  whether 
those  who  repeated  it  heard  him  utter  it,  or  received  it 
from  others,  and  how  far  they  themselves  were  respon- 
sible for  the  slander.  In  morals,  the  original  wrongdoer 
is  justly  held  responsible  for  all  the  consequences  of  his 
wrongful  act,  and  it  is  neither  excuse  nor  palliation  that 
others,  knowingly  and  willfully,  aided  in  doing  the 
injury.  But  in  law,  where  the  object  is  to  obtain  com- 
pensation for  the  wrong,  each  person  engaged  in  it  must  be 
responsible  for  the  natural  and  immediate  consequences 
of  his  own  actions,  and  each  is  held  for  his  own  share  in 
the  injury,  without  regard  to  the  influence  of  his  act  on 
the  other  wrongdoers,  except  so  far  as  malice  may  form 
an  element  of  damages. 

If  the  plaintiff  was  turned  from  her  uncle' s  house  be- 
cause of  the  slander  uttered  by  the  defendant  in  his 
hearing,  he  is  unquestionably  liable.  So  also  if  he  ut- 
tered the  slander  to  another,  who  communicated  it  to  the 
uncle  under  circumstances  which  rendered  the  commu- 
nication privileged,  and  the  uncle,  in  consequence  of  it, 
turned  away  the  plaintiff,  the  defendant  is  clearly  re- 
sponsible. But  if  the  slander  was  uttered  in  the  hearing 
of  persons  who  repeated  it  under  circumstances  render- 
ing them  legally  liable  for  the  slander,  and  it  was  in 
consequence  of  such  slander  that  the  plaintiff  sustained 
the  special  damage  alleged  in  the  complaint,  the  defen- 
dant is  not  responsible,  but  those  who  uttered  it  are. 
Such  were  the  views  of  Justice  Beardsley,  in  Keenholts 
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V.  Becker^  (cited  supra.)  If  this  is  the  correct  exposi- 
tion of  the  law,  it  would  follow  that  evidence  of  slander- 
ous words  spoken  to  persons  other  than  the  one  through 
whom  special  damage  was  sustained,  would  not  be  com- 
petent unless  the  person  through  whom  it  is  communi- 
cated, is  himself  the  mere  mouth-piece  of  the  slanderer, 
or  the  repetition  of  the  slander  is,  as  to  the  one  repeat- 
ing it,  privileged. 

It  is  possible  that  under  this  view  of  the  liability  of 
persons  uttering  defamatory  words,  not  slanderous  per 
se,  injustice  may  be  done  in  many  cases  to  the  person 
injured.  We  know  that  slanders  are  very  often  set 
afloat  in  the  community  which  cannot  be  traced  to  the 
one  who  first  uttered  them,  and  yet  no  person  can  be 
identified  by  whom  they  have  been  repeated  and  circu- 
lated. They  seeln  to  float  in  the  air,  to  be  communicated 
from  one  person  to  another  without  the  intervention  of 
language,  and  the  victim  may  suffer  the  most  serious 
injury  to  his  or  her  pecuniary  interests,  without  the 
means  of  redress,  if  it  is  necessary  to  flx  liability  on  the 
originator  of  the  slander,  to  prove  the  communication  of 
the  slander  to  the  person  through  whom  the  injury  was 
sustained  was  privileged,  or  that  the  person  repeating 
the  slander  was  authorized  to  publish  it  by  the  one  who 
flrst  uttered  it. 

But  though  injustice  may  be  done  in  the  case  sup- 
posed, yet  it  is  better  to  suffer  some  inconvenience  from 
a  rule  of  law  that  is  practicable,  and  in  the  main  just, 
than  to  introduce  one  that  would  be  uncertain  and  not 
unfrequently  mischievous  in  its  operations.  A  person 
standing  to  another  in  relation  of  uncle,  and  practically 
of  a  parent,  should  not  forget  the  claims  which  the  or- 
phan niece,  that  he  took  in  her  infancy  and  reared  to 
womanhood,  has  upon  him,  because  there  are  idle  rumors 
afloat  affecting  her  character.  He  should  require  im- 
putations against  her  character  to  come  to  him  from 
some  one  who  is  responsible  for  what  he  utters,  and  not 
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turn  her  from  his  house  because  rumor,  with  her  thou- 
sand tongues,  has  assailed  her. 

In  the  case  before  us,  the  uncle  had  the  highest  evi- 
dence of  the  plaintiffs  want  of  chastity.  She  was 
unmarried,  and  yet  the  mother  of  a  child,  and  to  believe 
that  idle  rumor  as  to  what  another  uncle  had  ssdd  of 
her  character  induced  him  to  drive  from  the  shelter  of 
his  roof  one  whom  he  had  reared  as  his  own  daughter, 
while  the  living  evidence  of  guilt  had  failed  to  indace 
him  to  do  it,  would  be  simply  absurd. 

I  am  persuaded  that  the  rights  of  parties  will  be  bet- 
ter protected  by  the  rule  I  have  suggested  than  by  intro- 
ducing a  less  certain  and  comprehensive  one. 

I  am  of  the  opinion,  therefore,  that  a  plaintiff  may  not 
prove,  in  an  action  for  slanderous  words  not  actionable 
per  se^  that  the  special  damage  alleged  in  the  complaint 
was  caused  by  hearing  that  the  defendant  had  uttered 
the  words  charged  against  him.  In  order  to  admit  such 
evidence  it  must  be  made  to  appear,  1st.  That  the  slan- 
der induced  the  special  damage ;  2d.  That  the  defendant 
uttered  the  words,  either  in  the  hearing  of  the  i)erson,  or 
that  the  slander  was  communicated  to  him  by  a  person 
authorized  by  the  defendant  to  do  so ;  or  that  the  com- 
munication was,  as  to  the  person  making  it,  privileged, 
or  otherwise  wholly  without  malice. 

While  such  is  my  view  of  the  law,  I  do  not  perceive 
that  any  question  was  made,  on  the  trial,  that  any  dif- 
ferent rule  was  applied  in  the  case.  The  evidence  of 
hearsay,  as  to  the  speaking  of  the  defamatory  words, 
was,  first,  that  of  Mrs.  Hill,  and  her  evidence  is  stricken 
from  the  case ;  and,  second,  the  evidence  of  Hill  himseU ; 
and  to  his  evidence  on  that  subject  no  objections  are 
taken,  and  no  rulings  were  had. 

When  the  question  wa«  up  whether  the  plaintiff  could 
prove  a  repetition  of  the  slander,  the  court  told  the  de- 
fendant' s  counsel  that  the  defendant  was  responsible  for 
its  utterance  from  his  own  lips,  and  not  for  its  utterance 
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by  others.  But  the  learned  judge  adds:  "They  may 
prove  the  same  slander  reported,  and  prove  special  dam- 
ages resulting  from  it,  under  one  count.'*  I  think  the 
word  ^' reported^ ^  must  be  inserted  by  mistake  for 
^^ repeated  f^  for  to  hold  in  one  part  of  the  sentence  that 
the  defendant  was  not  liable  for  the  words  of  others, 
and  in  another  part  that  he  would  be  liable  if  the  slander 
is  '*  r^orfed,"  would  be  a  blunder  which  I  am  quite  sure 
Judge  Morgan  did  not  commit.  Reading  the  sentence 
with  the  words  changed  as  suggested,  it  is  not  only 
sensible  but  consistent,  and  is  a  correct  exposition  of 
the  law. 

I  have  said  thus  much  on  the  question  of  evidence, 
although  it  is  not  necessary  to  a  decision  of  the  case  be- 
fore us,  but  because  it  is  a  question  of  considerable  in- 
terest and  importance,  and  should  be  settled. 

The  fourth  point  is  that  there  was  no  sufficient  proof 
of  special  damages. 

The  special  damage  alleged  is  that  the  plaintiff  was 
turned  from  her  uncle's  house  by  reason  of  the  slander. 
If  this  was  the  natural  and  immediate  consequence  of 
the  slander,  it  was  such  pecuniary  damage  as  would 
sustain  the  action.  {Retan  v.  JDrew^  19  Wend.  304. 
Ohnsted  v.  Miller ^  1  id.  506.) 

It  was  for  the  jury  to  say  whether  the  plaintiff  was 
turned  away  from  her  uncle's  on  account  of  the  slander. 
That  question  was  properly  submitted  to  them,  and 
they  having  found  for  the  plaintiff,  we  cannot  disturb  it. 

The  great  length  of  time  that  elapsed  between  the 
speaking  of  the  words  and  the  dismissal  from  the  house 
was  a  very  proper  subject  for  the  consideration  of  the 
jury.  I  may  go  further,  and  say  that  if  I  had  been  a. 
juror  in  the  case,  I  would  have  held  that  in  view  of  the 
lapse  of  time  (about  a  year  and  a  half)  it  could  not  be 
true  that  she  was  turned  away  by  reason  of  the  slander. 
But  I  was  not  on  the  jury.    Those  who  were,  have  come. 
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as  they  had  a  right  to  cLo,  to  a  different  conclusion,  and 
we  are  forbidden  to  disturb  it. 

It  is  also  insisted,  by  the  appellant's  counsel,  that  the 
damages  must  have  resulted  from  what  was  said  by  the 
defendant  to  Hill,  and  not  in  any  degree  from  what  Hill 
learned  as  to  what  the  defendant  had  said.  I  agree  ynih 
the  counsel ;  but  the  difficulty  is,  that  the  question  was 
not  presented  so  as  to  call  for  a  ruling  on  this  point, 
and  hence  there  is  nothing  for  us  to  review.  It  could 
have  been  raised  by  objection  to  the  evidence  of  Hill  as 
to  what  he  had  heard ;  but  no  such  objection  was  made. 
The  judge  might  have  been  requested  to  instruct  the 
jury  that  damages  could  not  be  given  for  what  Hill 
had  heard,  but  no  such  request  was  made.  I  do  not  see 
how  the  defendant  is  to  get  relief  if  he  has  been  injured 
by  this  hearsay  evidence. 

The  fifth  and  last  point  is  that  the  words  were  privi- 
leged. 

If  the  question  could  be  confined  to  the  first  conversa- 
tion with  the  first  witness,  I  should  agree  with  the 
counsel.  But  when  the  defendant  repeats,  again  and 
again,  the  slander,  after  being  urged  not  to  do  so,  and 
follows  it  up  by  saying  that  he  could  prove  it^  and  ex- 
pressing a  desire  to  have  an  opportunity  to  do  so,  all 
ground  for  pretending  that  the  words  were  privileged  is 
taken  from  the  case.  Again,  it  was  a  question  for  the 
jury,  and  their  finding  is  conclusive. 

While  I  think  the  damages  are,  under  the  proof  of 
the  plaintiflP  s  character,  very  large,  yet  they  are  not  so 
excessive  as  to  call  for  a  new  trial  on  that  ground. 

The  judgment  must  be  affirmed. 

[Onondaga  Gknxral  Tsrm,  January  2,  1866.    MuUin,  Margmn  and  Bae&m, 
Ja6tic88.J 
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Although  an  agreement  by  parol,  to  pay  for  services  in  land  is  void,  and  the  per- 
son rendering  the  services  may  sue  for  and  recover  what  snch  services  are  rea- 
sonably worth,  yet  this  general  rule  is  not  without  qualifications  and  exceptions. 

The  agreement  is  not  corrupt,  and  therefore  void.  It  is  void  only  as  to  the 
land.  That  port  of  the  agreement  cannot  be  enforced,  and  hence  services 
which  were  rendered  with  a  view  to  compensation  would  be  left  uncompen- 
sated unless  the  law  implied  an  agreement  to  pay,  for  them,  what  they  were 
reasonably  worth. 

"When  the  contract  is  to  pay  in  land,  for  services,  the  party  agreeing  to  convey 
must  either  have  put  it  out  of  hb  power  to  do  so,  or  refused  to  convey  on 
tender  to  him  of  a  deed. 

In  an  action  to  recover  for  personal  services,  the  referee  found  that  after  the 
plaintiff  came  of  age,  he  and  his  father  (the  defendant)  agreed  that  the  plain- 
tiff should  remain  at  home  and  work  for  the  defendant,  on  his  farm,  and 
should  be  paid  therefor  by  he  and  his  brother  having  the  farm,  at  the  defen- 
dant's death.  He  further  found  that  the  parties  made  a  new  agreement 
whereby  the  plaintiff  should  remain  and  work  on  the  farm  as  long  as  the  de- 
fendant lived,  and  that  he  and  his  brother  should  have  the  farm  at  the  defen- 
dant's death,  they  to  support  their  mother  and  pay  certain  legacies.  Also 
that  services  were  rendered  by  the  pliuntiff 's  wife,  under  and  as  part  of  said 
agreements,  and  that  the  defendant  never  requested  her  services,  or  received 
them,  outside  of  said  agreements. 

IleUf  1.  That  treating  the  agreement  as  an  agreement  to  convey  land  in  pay- 
ment of  services  rendered,  the  value  of  the  services  could  not  be  recovered  for 
until  the  defendant,  the  vendor,  was  put  in  default. 

2.  That  the  plaintiff  was  bound  to  go  on  and  perform  his  contract,  until  the  death 
of  the  defendant,  and  if  the  latter  should  not  have  devised  the  farm  in  conform- 
ity with  the  agreement,  then  the  plaintiff  could  recover  the  value  of  his  services. 

8.  That  the  plaintiff  was  not  at  liberty,  because  his  services  were  to  be  paid 
for  in  land,  to  cease  to  labor  for  the  defendant,  in  his  lifetime,  and  to  recover 
for  the  services  theretofore  rendered. 

4.  That  if  the  defendant,  during  his  life,  should  put  it  out  of  his  power  to  per- 
form, then,  doubtless,  from  that  time,  the  contract  would  be  rescinded,  and 
the  plaintiff  entitled  to  recover. 

6.  That  the  action  could  not  be  maintained,  for  another  reason,  viz.,  because 
the  services  were  rendered  in  expectation  of  a  provision  to  be  made  in  the 
defendant's  will,  for  the  plaintiff,  and  that  they  were  not  to  be  paid  for  during 
the  defendant's  life.  That  for  services  so  rendered,  no  recovery  could  be 
had  during  the  defendant's  life. 

6.  That  the  fincUng  in  reference  to  the  services  of  the  plaintiff's  wife  was  con- 
clusive that  the  defendant  understood  that  both  she  and  her  husband  were 
rendering  services  to  be  paid,  not  in  money  in  his  lifetime,  but  by  means 
of  tiie  property  after  his  death.  ' 
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A  PPEAL,  by  the  defendant,  from  a  judgment  entered 
JTjl.  upon  the  report  of  a  referee. 

The  action  was  brought  to  recover  the  value  of  services 
rendered  by  the  plaintiff  and  his  wife,  and  for  money 
received  by  the  defendant  of  the  plaintiff.  The  claim 
was  for  services  from  1843  to  1862,  but  the  referee 
found  only  for  the  value  of  the  services  rendered  from  1856 
to  1862,  the  action  being  commenced  in  the  latter  year. 

C.  D.  AdamSj  for  the  appellant. 

A.  J.  MerenesSy  for  the  respondent. 

By  the  Courts  Mullin,  J.  On  the  facts  found  by  the 
referee  the  judgment  cannot  be  sustained.  Those  find- 
ings are,  in  substance,  that  after  the  plaintiff  came  of 
age,  he  agreed  with  the  defendant,  his  father,  to  remain 
at  home  and  work  on  the  farm,  and  the  defendant 
promised  that  he  would  pay  the  plaintiff  therefor,  and 
would  give  him  a  share  of  his  farm.  Under  this  arrange- 
ment the  plaintiff  remained  with,  and  worked  for  the  de- 
fendant, from  February,  1843,  till  March,  1859. 

In  April,  1860,  the  plaintiff  again  resumed  work  for 
the  defendant,  under  the  promise  and  arrangement  that 
he  should  work  on  the  farm  until  the  defendant's  death, 
when  the  plaintiff  and  his  brother  should  have  the  farm, 
and  that  the  plaintiff  should  be  paid  for  Ms  work.  The 
referee  further  found  that  after  the  plaintiff  came  of  age 
he  and  his  father  agteed  that  the  plaintiff  should  remain 
at  home  and  work  for  the  defendant  on  the  farm,  and 
should  he  paid  thertfor  hy  he  and  his  brother  hating 
the  farm  ai  the  defervdaivP  s  death. 

It  was  further  found  that  in  the  fall  of  1859,  and  spring 
of  1860,  the  parties  made  a  new  agreement  whereby 
the  plaintiff  should  i*emain  and  work  on  the  farm  as 
long  as  the  defendant  lived,  and  that  he  and  his  brother 
should  have  the  farm  at  the  defendant' s  death,  they  to 
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support  their  mother  and  pay  certain  legacies  to  other 
members  of  the  family. 

It  was  further  found  that  the  services  of  the  plaintiflTs 
wife  were  rendered  under,  and  as  part  of  said  agreements, 
and  each  of  them  respectively,  and  that  the  defendant 
never  requested  her  services,  or  received  them  outside 
of  said  agreements,  respectively. 

The  referee  ordered  judgment  for  the  plaintiff  for  the 
balance  of  his  services  from  the  first  of  May,  1856,  to 
the  24th  of  December,  of  the  same  year ;  also  for  labor 
in  August,  1857,  and  again  in  1861. 

It  will  be  seen  that  the  first  finding  as  to  the  arrange- 
ment made  when  the  plaintiff  came  of  age,  is  inconsist- 
ent with  the  second  finding  on  the  same  point.  By 
the  first,  the  defendant  agreed  not  only  to  give  the  plain- 
tiff one-half  of  the  farm,  but  to  pay  him  for  his  services ; 
by  the  second,  the  plaintiff  was  to  receive  his  pay  by 
having  one-half  the  farm  at  the  death  of  his  father.  The 
second  finding  is  no  doubt  the  correct  one.  It  is  the  one 
which  would  naturally  be  made.  The  difficulties  and 
misunderstandings  between  the  parties  most  obviously 
arose  from  fears  on  the  plaintiff's  part  that  his  fiither 
might  not  by  his  will  give  him  his  share  of  the  farm. 
While  it  is  doubtless  true  that  on  repeated  occasions  the 
defendant  told  the  plaintiff  he  should  be  paid,  and  he 
would  not  cheat  him,  yet  all  these  promises  and  assu- 
rances related  to  payment  by  way  of  a  devise  of  the 
farm. 

As  to  the  labor  done  in  and  after  the  spring  of  1861, 
the  first  and  second  findings  are  wholly  inconsistent, 
and  the  last  finding  on  that  subject  is  the  correct  one. 
The  agreement,  as  first  found,  was  that  the  plaintiff 
should  be  paid  the  value  of  his  labor,  and  on  the  death 
of  his  father  have  half  the  farm  in  addition,  thus  leav- 
ing an  unmarried  daughter  utterly  destitute,  and  a  son 
without  a  dollar  in  acknowledgment  of  the  relationship 
between  him  and  his  fiither. 

Vol.  LXV.  41 
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Again,  the  last  finding,  in  reference  to  the  services  of 
the  plaintiffs  wife,  is  conclusive  that  the  defendant  un- 
derstood that  both  she  and  hier  husband  were  rendering 
services  to  be  paid,  not  in  money  in  his  lifetime,  but  by 
means  of  the  property  after  his  death. 

I  lay  out  of  view,  therefore,  in  my  examination  of  the 
legal  questions,  the  finding  that  there  was  a  promise  to 
pay,  otherwise  than  by  a  devise  of  the  farm. 

The  plaintiffs  counsel  insists  that  the  agreements 
found  by  the  referee  are  void  by  the  statute  of  frauds, 
and  therefore  the  plaintiff  may  sue  at  once  and  recover 
for  the  services  rendered  under  the  void  agreement  It 
is  doubtless  true  that  an  agreement  by  parol  to  pay  for 
services  in  land  is  void,  and  that  the  person  rendering 
the  services  may  sue  for  and  recover  what  such  services 
are  reasonably  worth.  This  general  rule  is  not^  however, 
without  qualifications  and  exceptions.  The  agreement 
is  not  corrupt,  and  therefore  void.  It  is  void  only  as  to 
the  land.  That  part  of  the  agreement  cannot  be  en- 
forced, and  hence  services  which  were  rendered  with  a 
view  to  compensation  would  be  left  uncompensated  un- 
less the  law  implied  an  agreement  to  pay  for  them  what 
they  were  reasonably  worth.  Again,  when  the  con- 
tract is  to  pay  in  land,  for  services,  the  party  agreeing 
to  convey  must  either  have  put  it  out  of  his  power  to  do 
so,  or  refused  to  convey  on  tender  to  him  of  a  deed. 
This  important  and  most  reasonable  and  just  modifica- 
tion of  the  general  rule  was  enunciated  by  Bronson,  J., 
in  Abbott  v.  Draper ^  (4  Denio^  51.)  In  that  case  Abbott 
sued  Draper  in  a  justice's  court,  for  goods  sold  and  deliv- 
ered, and  on  the  money  counts.  On  the  trial,  it  appeared 
that  the  defendant  had  agreed  to  sell  and  convey  to  the 
plaintiff  a  strip  of  land  for  the  sum  of  $60,  to  be  paid  in 
goods  and  money.  The  money  was  paid,  and  the  goods 
were  to  be  delivered  when  called  for.  An  agreement 
was  drawn  but  not  signed.  The  plaintiff  went  into  pos- 
session of  the  land  and  delivered  part  of  the  goods. 
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The  defendant  had  judgment,  which  was  affirmed  in  the 
common  pleas,  and  error  was  brought  to  the  Supreme 
Court.  Bronson,  J.,  after  holding  that  the  plaintiS 
could  not  recover  for  the  consideration  paid,  until  he 
had  surrendered  possession  and  demanded  the  money 
and  the  value  of  the  goods,  proceeded  to  say :  ' '  But  the 
difficulty  lies  stUl  deeper  than  this.  So  long  as  the  ven- 
dor is  not  in  default,  but  is  ready  to  perform  the  con- 
tract on  his  part,  I  see  no  principle  on  which  the  vendee 
can  recall  the  payments  which  he  has  made  under  the 
agreement.  *  *  *  When  the  vendor  refuses  to  go 
on  with  the  contract,  or  has  parted  with  his  title  so  that 
he  cannot  perform,  he  is  then  in  the  wrong ;  and  having 
himself  put  an  end  to  the  contract,  there  is  no  longer  any 
consideration  for  the  payments  which  have  been  made 
under  it ;  and  the  law  will  imply  a  promise  to  restore 
the  money.  But  how  can  the  law  imply  a  promise  to 
restore  the  money  so  long  as  the  vendor  is  not  in  default  ? 
The  payment  was  a  voluntary  one,  made  with  full 
knowledge  of  all  the  facts.  Every  time  a  payment  was 
made  and  received,  the  parties  virtually  said,  although 
the  law  will  not  enforce  this  contract  we  will  go  on  and 
carry  it  into  effect.  The  money  is  not  received  as  a  loan, 
but  as  a  payment ;  and  so  long  as  the  vendor  is  able 
and  willing  to  i)erform  the  contract  on  his  part,  he  holds 
the  money  as  owner,  and  not  as  a  debtor.  The  consid- 
eration upon  which  the  money  was  paid  has  not  failed, 
and  there  is  nothing  from  which  a  promise  to  repay  can 
be  implied." 

Treating  the  agreement  in  this  case  as  an  agreement 
to  convey  land  in  payment  of  services  rendered,  the 
value  of  the  services  cannot  be  recovered  for  until  the 
defendant,  the  vendor,  is  put  in  default.  The  referee 
has  not  found  any  default,  and  from  the  nature  of  the 
case  none  could  be  found.  He  was  doubtless  of  the 
opinion  that  because  the  services  were  to  be  paid  for  in 
land  the  plaintiff  was  at  liberty  to  cease  to  labor  for  the 
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defendant,  and  to  recover  for  the  services  theretofore 
rendered.  This  is  not  the  law.  If  the  case  of  Abbott  v. 
Draper  is  law,  the  plaintiff  was  bound  to  go  on  and  per- 
form his  contract  nntil  the  death  of  the  defendant,  and  if 
the  latter  should  not  have  devised  the  farm  in  conformity 
with  the  agreement,  then  the  plaintiff  could  recover  the 
value  of  his  services.  If  the  def endant^  during  his  life, 
should  put  it  out  of  his  power  to  perform,  then,  doubtless, 
from  that  time  the  contract  would  be  rescinded  and  the 
plaintiff  entitled  to  recover.  In  other  words,  the  agree- 
ment to  labor  is  valid  and  binding  so  long  as  it  has  a 
consideration  to  support  it ;  and  it  has  such  consideration 
until  the  defendant  has  either  put  it  out  of  his  power  to 
perform  his  part,  or  at  his  death  the  property,  either  by 
will  or  otherwise,  passes  to  some  person  other  than  the 
plaintiff.  The  only  case  cited  by  the  defendant' s  coun- 
sel apparently  in  conflict  with  these  views  is  Link  v. 
Sherman^  (25  Barb.  433.)  In  that  case  the  plaintiff 
agreed  with  the  defendant' s  testatrix  to  live  with  and 
take  care  of  her  during  her  life,  and  at  her  death  to  have 
all  her  property.  The  plaintiff  did  Uve  with  her  tmtil 
her  death.  By  her  will  the  testatrix  bequeathed  all  her 
property,  except  $200,  to  others.  The  S200  was  given  to 
the  plaintiff.  The  action  was  brought  to  recover  the 
value  of  the  plaintiffs  services,  and  it  was  held  the 
agreement  to  pay  in  land  was  valid,  and  the  plaintiff 
was  entitled  to  recover.  It  will  be  seen  that  this  case 
decides  nothing  inconsistent  with  Abbott  v.  JOraper, 
The  action  was  not  brought  till  after  the  death  of  Mrs. 
Wager,  the  testatrix,  and  hence  not  until  the  plaintiff 
had  fully  performed  the  agreement  on  his  part.  Mrs. 
Wager  had  bequeathed  her  property  to  others,  and  the 
plaintiff  received  from  her  no  compensation  for  his  ser- 
vices. {Jacobson  v.  Eafrs  of  La  Grange^  3  John.  199. 
Mastin  v.  WrighPs  admWSy  13  Wend.  460.  Quacken- 
bush  V.  Bhle^  5  Barb.  469.) 
There  is  still  another  reason  why  this  action  cannot 
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be  maintained.  The  services  were  rendered  in  expecta- 
tion of  a  provision  to  be  made  in  the  defendant' s  will, 
for  the  plaintiff,  and  not  to  be  paid  for  daring  the  de- 
fendant's  life.  For  services  so  rendered  no  recovery- 
can  be  had  during  the  defendant's  life.  The  case  of 
Patterson  v.  Patterson^  (13  John.  379,)  is  decisive  on 
this  point.  In  that  case  the  plaintiff  was  son  of  the  de- 
fendant, and  lived  with  and  worked  for  his  father  several 
years  after  he  came  of  age.  During  the  time  the  plain- 
tiff was  thus  living  with  his  father,  the  latter  told  the 
plaintiff  that  he  intended  to  reward  him  well ;  that  he 
was  old,  and  the  plaintiff  must  continue  to  live  with 
him  as  long  as  he  lived,  and  he  would  reward  him  well, 
and  that  he  should  have  the  farm,  paying  legacies  to 
the  other  children.  The  defendant,  by  his  will,  gave 
his  farm  to  his  children,  the  plaintiff  included,  subject 
to  a  life  estate  in  the  mother,  and  gave  the  plaintiff  a 
legacy  of  $750,  in  full  satisfaction  of  his  servics.  The 
action  was  for  the  plaintiff's  services,  brought  against 
his  father.  A  referee  to  whom  the  case  was  referred  re- 
ported in  fiivor  of  the  plaintiff,  and  a  motion  was  made 
to  set  the  report  aside.  The  court  held  the  action  was 
prematurely  brought,  and  could  not  be  maintained  dur- 
ing the  life  of  the  father.  The  court  say  it  is  evident 
the  services  were  rendered  in  contemplation  of  compen- 
sation, and  the  presumption  was  that  the  father  would, 
by  his  will,  provide  such  compensation  ;  if  he  did  not, 
then  the  plaintiff  could  recover,  but  not  till  then. 

I  can  i)erceive  no  distinction  between  the  case  cited 
and  the  case  in  hand.  The  statement  of  the  father  as  to 
what  he  would  do  for  the  son  was  the  evidence  of  the 
contract  between  them.  It  was  wholly  immaterial 
whether  the  parties  formally  met  and  entered  into  an 
agreement  what  each  should  do,  or  whether  from  the 
acts  or  declarations  of  the  parties  the  law  implies  an 
agreement  between  them.  ,  In  either  case  the  rights  of 
the  parties  rest  on  contract. 
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When  parties  agree,  the  one  to  work  for  the  other  dur- 
ing life,  and  to  receive  compensation  after  the  death  of 
such  other,  it  is  just  that  the  right  to  recover  should  not 
attach  during  the  life  of  the  party,  unless  such  jyarty 
has,  during  his  life,  put  it  out  of  his  power  to  make  any 
adequate  provision  by  will  or  otherwise  for  the  payment 
of  such  services. 

I  am  of  the  opinion  that  the  plaintiff  cannot  recover 
for  work  and  labor,  either  of  himself  or  his  wife,  in  this 
action. 

It  is  possible  that  the  plaintiff  may  be  entitled  to  re- 
cover for  the  money  lent,  in  this  suit.  But  as  it  is  possi- 
ble the  plaintiff  may,  on  another  trial,  make  a  case 
which  will  entitle  him  to  recover  for  services,  it  is  better 
that  the  whole  case  be  retried.  Unless  the  case  is 
changed,  I  am  of  opinion  that  there  cannot  be  a  recovery 
for  the  money  paid  on  the  mortgage,  as  it  was  obviously 
contemplated  that  such  payment  was  made  for  his  own 
benefit  if  he  finally  obtained  the  land.  If  he  fails 
in  that,  then  he  will  be  entitled  to  such  amount  and 
interest. 

The  judgment  must  be  reversed,  and  a  new  trial  or- 
dered ;  costs  to  abide  the  event.  The  order  of  reference 
must  also  be  vacated. 

[Omondaqa  Gembral  Tkbm,  Januaxy  2, 1866.  Baeon,  Morgan  and  JfvUiik, 
Josticea.] 
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Hon.  THERON  R.  STRONG, 

Formerly  a  Justice  op  the  Supreme  Court,  por  the  Seventh  JuDiaAL 
District,  died,  at  his  residence  in  the  City  op  New  York,  on  the 
14TH  DAY  OP  May,  1873,  aged  Seventy  years. 


At  an  equity  term  of  the  Supreme  Court,  held  at  Rochester, 
on  the  15th  day  of  May,  1873,  Hon.  James  C.  Smith,  Justice, 
presiding,  Hon.  Henry  R.  Selden  arose  and  addressed  the 
court  as  follows : 

M^y  it  please  the  Court :  The  telegraph  yesterday  brought  the  sad  and 
unexpected  intelligence  of  the  death,  at  New  York,  of  the  former  distin- 
guished member  of  the  Bar  of  this  county,  and  Justice  of  the  Supreme 
Court,  Theron  R.  Strong.  No  circumstances,  so  far  as  I  am  informed^ 
have  been  received  in  regard  to  his  death,  which  was  doubtless  very  sud- 
den, as  his  appearance  and  expressions  on  the  subject,  when  I  met  him,  a 
few  days  since  in  New  York,  indicated  excellent  health  and  gave  appar- 
ent assurance  that  many  years  of  active  and  usefiil  life  remained  for  him. 

Judge  Strong,  I  believe,  conmienced  the  practice  of  the  law  in  the 
county  of  Wayne,  and  very  early  acquired  a  high  standing  in  his  pro- 
fession, and  was  honored  by  the  people  of  that  county  and  of  the  con- 
gressional district  of  which  it  formed  a  part,  with  the  offices  of  district 
attorney,  member  of  the  State  assembly,  and  of  the  congress  of  the 
United  States,  the  duties  of  all  which  positions  he  discharged  with  credit 
to  himself  and  to  the  satisfaction  of  his  constituencies.     Subsequently,  hc 
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was  elected  by  the  people  of  the  seventh  judicial  district  to  the  Bench  of 
the  Supreme  Court,  and  in  the  performance  of  the  duties  of  that  position 
he  proved  a  v^orthy  compeer  of  the  able  and  excellent  men  with  whom 
he  was  associated.     In  his  extensive  and  accurate  knowledge  of  the  com- 

• 

mon  law,  and  in  nice  discrimination  of  its  principles,  he  had  few  equals, 
and  in  independence  and  integrity  in  the  performance  of  duty  he  had  no 
superiors.  At  the  expiration  of  his  term  of  office  as  justice  of  the 
Supreme  Court,  he  resumed,  in  this  city,  the  practice  of  his  profession, 
and  very  promptly  attained  a  leading  position  among  the  members  of  the 
Bar  of  western  New  York,  and  secured  and  retained,  so  long  as  he  re- 
mained with  us,  a  very  large  and  lucrative  practice. 

Seeking  a  broader  field  for  the  exercise  of  his  powers,  he  removed  to 
the  city  of  New  York,  and  carrying  with  him  a  high  and  deserved  repu- 
tation for  ability,  industry  and  integrity,  he  at  once  took  a  rank  among 
the  able  lawyers  of  that  great  metropolis.  The  news  of  his  sudden  and 
unexpected  death,  coming  as  it  did,  when  the  remains  of  one  of  the  most 
able  and  estimable  of  the  members  of  the  Bar,  who  had  remained  with 
us,  (Edward  A.  Raymond,)  were  awaiting  to  be  carried  to  their  last  res- 
ting place,  has  cast  an  additional  glooni  over  our  city,  and  especially  over 
the  members  of  the  Bar,  to  whom  the  abilities  and  sterling  character  of 
the  deceased  were  best  known.  I  regard  it  as  fitting,  therefore,  that 
some  testimonial  of  our  regret  for  his  death,  of  our  appreciation  of  his 
abilities  and  character,  of  our  respect  to  his  memory,  and  of  our  sympa- 
thy for  his  family  and  friends  in  their  bereavement,  should  be  placed  upon 
the  records  of  the  court, 

Mr.  Cogswell  suggested  that  Judge  Selden  be  requested  to 
prepare  a  memorandum  to  be  entered  upon  the  minutes  of  the 
court,  expressive  of  the  feelings  of  the  members  of  the  profession 
in  regard  to  Judge  Strong. 

Judge  Smith  said  the  remarks  of  Judge  Selden  might  veiy 
properly  be  entered  upon  the  minutes  of  the  court,  and  it  would 
be  so  ordered. 

Mr.  Farrar  said : 

I  desire  to  add  my  testimony  to  every  word  that  has  been  spoken  by 
Judg?  Selden  in  reference  to  the  character  of  Judge  Strong.  I  knew 
him  slightly  when  at  the  Bar  in  Wayne  county ;  I  knew  him  more  par- 
ticularly when  he  occupied  a  position  on  the  Bench ;  and  I  was  associated 
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with  him  in  a  number  of  cases  after  he  retired  from  the  office  of  Justice 
of  the  Supreme  Court.  I  can  say  with  all  sincerity  that  I  never  met  a 
man,  in  the  profession  or  out  a^  it,  of  more  strict,  unbending  and  inflexi- 
ble integrity  than  he  seemed  to  possess.  All  that  has  been  said  of  him  in 
reference  to  his  ability,  clearness  of  intellect,  knowledge  of  the  law,  I  en- 
dorse most  fully  and  most  heartily.  I  think,  in  respect  to  moral  purity 
and  elevated  moral  feeling,  he  had  few  equals  in  the  profession  or  out  of 
it.  Every  one  that  submitted  a  question  to  him  when  he  was  on  the 
Bench,  had  the  fullest  assurance  that  the  matter  would  be,  not  only  ably, 
but  faithfully  examined  and  determined.  I  think  every  member  of  the 
Bar  here  present  would  agree  with  me  and  agree  with  the  gentleman 
who  has  just  addressed  the  court,  in  every  respect  relating  to  his  charac- 
ter ;  I  could  add  nothing  further  to  it. 

Judge  E.  Darwin  Smith,  who  was  present,  and  on  the 
Bench,  with  and  by  invitation  of  the  presiding  judge,  said  : 

I  concur  very  fully  in  the  fitness  and  justness  of  the  remarks  of  Judge 
Selden.  They  are  eminently  just  and  true.  I  knew  Judge  Strong  very 
well.  For  four  years  we  occupied  the  chambers  together,  and  were  in 
constant  daily  intercourse  when  not  engaged  out  of  the  city.  I  think  he 
was  in  the  highest  degree  careful  to  be  just  and  upright  in  all  his  actions 
and  decisions,  and  particularly  to  see  that  justice  should  be  done  in  all 
cases  brought  before  him.  I  do  not  think  that  I  can  add  anything  to 
what  has  been  said,  and  only  desire  to  say  that  I  fully  concur  in  the  re- 
marks made. 

Judge  James  C.  Smith,  the  presiding  justice,  said  : 

I  am  able,  from  my  personal  intercourse  with  Judge  Strong,  to  bear 
testimony  to  the  truthfulness  of  what  has  been  so  well  expressed  by 
Judge  Selden.  When  I  commenced  practice  in  the  county  of  Wayne, 
Judge  Strong  was  then  a  leading  member  of  the  Bar  of  that  county. 
During  the  fifteen  or  sixteen  years  that  I  resided  there  I  knew  him  as  a 
member  of  the  profession  and  as  a  man ;  and,  subsequently,  when  he 
was  elevated  to  the  Bench  I  had  occasion  to  practise  before  him  during 
the  whole  of  his  term,  and  I  have  known  him  since  as  he  has  been  known 
to  other  members  of  the  profession  residing  in  this  district.  I  think 
when  we  look  at  what  Judge  Strong  achieved  in  his  profession,  and  in 
the  official  trusts  which  were  conferred  upon  him — and  they  were  many — 
his  life  may  be  regarded  as  eminently  a  success,  and  the  lesson  which  is 


650  IN   MEMORIAM. 

to  be  drawn  from  it,  it  seeniB  to  me,  is  that  he  made  it  a  success  by  the 
practice  of  correct  principles  of  action  and  habits  of  life,  which  every 
young  man,  entering  the  profession,  may  make  his  own  if  he  will  He 
had  habits  of  untiring  industry,  of  the  closest  application  to  his  profesnon. 
His  personal  habits  of  temperance  preserved  his  life,  and,  as  the  itsolt 
shows,  secured  to  him  length  of  life ;  for  he  had  attained,  if  I  am  cor- 
rectly informed,  the  age  of  three  score  years  and  ten.  He  had  also  the 
habits  which,  although  of  a  more  homely  kind,  it  may  not  be  inappro- 
priate to  mention  at  this  time ;  he  was  a  man  of  frugality  and  economy, 
had  the  manual  courage  and  strength  of  principle,  at  all  times,  to  live 
within  his  means.  He  never  contracted  debts,  he  had  no  habits  of  ex- 
travagance, and  these  I  hold  are  things  to  be  commended  and  to  be  heU  up 
to  the  imitation  of  young  men  commencing  life.  It  is  especially  importmt 
that  this  point  be  made  prominent  in  this  age  of  extravagance,  when  a 
display  of  wealth  is  so  common.  Judge  Strong,  as  I  have  said,  practised 
the  virtue  of  economy  by  living  within  his  means,  and  the  consequence 
was  that,  although  he  held  many  places  of  trust ;  although  the  money  of 
others  was  placed  in  his  hands  to  a  great  extent,  and  in  various  capacities, 
no  portion  of  it  was  ever  touched  or  appropriated  by  him  to  his  own 
uses  or  purposes,  but  was  always  held  as  a  trust  separate  and  distinct 
from  his  own  property.  These  things  are  worthy  of  recollection  and 
worthy  of  being  copied. 

In  regard  to  the  excellent  qualities  he  displayed  as  a  member  of  the 
profession  and  as  a  member  of  the  court,  what  has  been  presented  by 
Judge  Selden  is  eminently  truthful  and  just.  The  court  accedes  unhesi- 
tatingly to  the  request  that  this  tribute  to  his  memory  be  entered  upon 
the  minutes  of  the  court. 

Mr.  Cogswell  moved  that  the  clerk  be  directed  to  truismit 
a  certified  copy  of  Judge  Selden's  remarks  to  the  family  of  the 
deceased. 

It  was  so  ordered. 
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The  following  obituary  notice  of  Judge  Strong,  firom  the  New  York  Obterver 
of  May  22,  1878,  shows  the  estimation  in  which  he  was  held  in  the  city  of 
his  residence  during  his  latter  years : 


Hon.  Theron  R  Strong. 

Scarcely  was  the  scriptural  limit  of  life  passed,  ere  this  scrip- 
tural Christian,  profound  lawyer  and  eminent  jurist,  tranquilly 
passed  to  the  bar  from  which  there  is  no  appeal.  As  a  judge,  he 
had  based  his  decisions  on  truth  and  equity,  and  thus  maintained 
a  likeness  to  the  Judge  of  all  the  earth.  As  a  lawyer,  he  was 
most  learned,  logical,  eloquent,  trusted  and  successful.  As  a 
father,  he  so  brought  up  his  family  that  they  all  became  professing 
Christians.  As  a  man,  he  was  simple  and  regular  in  his  habits, 
simple  and  pure  in  his  character,  pointed  and  comprehensive  in 
conversation,  industrious  and  untiring  at  work,  truthful  and  charita- 
ble in  nature.     As  a  Christian,  ah  !    here  was  his  crown  and  glory. 

Always  of  a  correct  life,  it  was  not  until  mature  manhood  that 
he  experienced  repentance  and  feith  in  Jesus.  The  Wednesday 
evening  prayer  meeting  of  his  church  in  Rochester  can  tell, 
through  the  tongue  of  many  survivors,  of  the  impressions  he 
made  when  he  first  entered  it ;  and  how  much  this  was  deepened 
and  brightened  when  he  rose  and  broke  the  silence  which  had 
riveted  every  eye  upon  him,  and  then  enchained  every  ear  until 
the  fountains  in  all  hearts  were  broken  up,  and  tears  were  coursing 
down  every  cheek,  as  he  spoke  of  the  way  the  Lord  had  brought 
him  to  Himself,  and  of  the  power  of  faith  and  Jesus'  love. 

During  his  last  illness,  of  only  a  few  weeks,  when  unconscious- 
ness set  in  through  the  weakness  of  the  flesh,  his  involuntary 
words  were  filled  with  Scripture,  showing  at  once  the  habitual 
purity  of  his  thoughts,  and  the  goodness  of  the  Lord  in  shielding 
him  during  the  last  assaults  of  the  adversary.  His  last  words, 
*'  Higher  !  Higher  !"  partook  of  the  character  of  prophecy,  as 
interpreted  and  applied  by  the  general  consent  of  biblical  com- 
mentators. They  related  in  the  first  instance  to  earthly  things,  and 
were  adapted  to  heavenly  things.  They  applied  previously  to  things 
near  by,  and  then  to  those  stretching  away  through  all  futurity. 
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Whether  it  is  that  the  Christian  desires  to  be  lifted  "  higher" 
upon  his  dying  bed,  or  his  soul  to  go  up  "  higher  "  into  closer  ac- 
cess with  God,  the  words  cast  a  halo  around  his  death,  brought 
from  the  regions  into  which  he  has  ascended.  His  most  esti- 
mable wife  was,  in  fact,  his  spiritual  mother,  and  always  has  fdt 
that  her  husband  was  given  to  her  prayers.  Cannot  other  wives 
profit  by  her  example  and  success  in  praying  for  their  unconverted 
husbands  ? 

Judge  Strong's  tegal  work  was  of  an  enduring  character.  His 
many  decisions,  scattered  through  the  Supreme  Court,  and 
Court  of  Appeals  reports,  show  the  ability  with  which  he  dis- 
cussed and  mastered  the  greatest  subjects,  and  the  underlying 
philosophy  of  his  mind.  These  decisions  extend  to  all  the  va- 
rious relations  of  man  ;  they  are  both  civil  and  criminal  ^  embrac- 
ing the  rights  of  society  and  of  the  individual ;  the  nature  of 
property  real  and  personal ;  the  interpretation  of  contracts ;  the 
remedies  for  wrongs ;  disabilities  and  protection  of  minors  and 
lunatics ;  the  franchises  of  corporations ;  the  construction  of 
wills  'y  and  the  universal  deference  and  submission  which  these 
decisions  have  encountered  are  the  best  encomiums  of  the  man. 
Since  he  left  the  Bench  he  has  been  sought  as  a  referee,  and  has 
as  such  tried  and  decided  more  than  three  hundred  cases,  and  in 
not  one  of  them  has  his  decision  been  reversed  or  appealed. 
Probably,  an  unparalelled  record. 

In  the  purest  days  of  our  State  Legislature,  he  was  an  honored 
member  of  it — he  was  also  of  the  National  Congress.  He  has 
filled  many  positions  of  honor,  trust  and  power,  and  all  of  them 
without  the  slightest  suspicion  of  his  integrity,  and  with  the  gen- 
eral approbation  of  the  people.  He  was  the  son  of  Judge 
Martin  Strong,  of  Litchfield,  Conn.,  and  cousin  of  Judge  Wil- 
liam Strong,  of  the  U.  S.  Supreme  Court.  The  world  needs 
such  men  as  he ;  ^^  and  so  does  heaven,"  as  Luther  used  to  say. 

The  bereavement  which  an  extensive  circle  of  friends  have 
experienced  by  his  death,  is  comforted  by  meditations  upon  his 
history  and  character,  and  by  the  conviction  that  whatever  were 
his  honors  in  this  world,  whether  as  counsel,  legislator  or  judge, 
he  has  been  chosen  to  others  which  are  ''  Higher  !  Higher  !*' 
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ACCORD  Ain)  SATISFACTION. 

1.  Tbe  payment,  in  money,  of  part  of  a 
debt  concededly  due,  which  is  ag^reed 
to  be  taken  in  fall  payment,  is  not  an 
accord  and  satisfaction.  But  when 
the  existence  of  the  debt,  or  the 
amount  of  it,  is  disputed,  and  a  sam 
of  money  less  than  the  amount  claim- 
ed is  received  in  full  payment,  it  is 
an  accord  and  satisfaction.  Houxird 
T.  Norton,  161 

2.  So,  too,  when  the  note  of  a  third 
person  for  less  than  the  debt,  or 
property  other  than  money,  or  when 
additional  security,  is  received  in 
satisfaction  of  the  debt,  it  is  an  ac- 
cord and  satisfaction,  and  bars  a  re- 
covery for  any  part  of  the  residue 
of  the  debt.  But  when  the  debtor 
delivers  to  his  creditor,  and  the 
creditor  reoeives,  property,  at  a  price 
a^eed  upon  by  them,  and  the  amount 
thus  paid  is  less  than  the  debt,  it  is 
not  an  accord  and  satisfaction ;  not- 
withstanding the  creditor  agrees  to 
take  it  as  fdU  payment  of  the  debt,  ib 

8.  It  is  only  when  property  is  received 
in  satisfaction  withoat  any  price  be- 
ing agreed  upon,  at  which  it  is  to  be 
estimated  between  them,  that  it  be- 
comes a  valid  accord  and  satisfaction 

ib 

4.  Where  sheep  delivered  by  tbe  de- 
fendant to  the  plaintiff  and  others  of 
his  creditors,  in  part  payment  of  20 
per  cent  of  the  amount  of  their  re- 
spective debts,  were  received  at  $5 
per  head ;  it  was  hdd  that  this  ope- 


rated only  as  the  parent  of  so 
much  money;  and  bemg  less  than 
the  debt,  was  not  an  accord  and  sat- 
isfEu^on.  ib 

See  Rkjupt,  8. 


ACTION. 

1.  An  action  in  equity  will  lie  to  ascer- 
tain and  fix  the  boundary  lines  be- 
tween the  lands  of  the  parties,  when- 
ever there  are  peculiar  equities  at- 
taching themselves  to  the  contro- 
versy; or  when  it  will  prevent  a 
multiplicity  of  suits.    Boya  v.  Dowie, 

287 

2,  Where  each  party  to  the  action  was 
owner,  in  fee,  of  one-fourth  part  of 
over  1,200  acres  of  land,  of  an  un- 
even and  hilly  surface,  and  mostly 
wild  and  covered  with  timber ;  and 
the  boundary  or  division  lines  be- 
tween the  several  owners  had  never 
been  ascertained  or  fixed  by  any  ac- 
curate survey,  nor  had  comers  been 
set,  or  monuments  erected,  or  trees 
been  marked  to  designate  either  of 
the  comers  or  lines  of  the  land  of 
either  party;  neither  party  could, 
with  the  aid  of  a  surveyor,  ascer- 
tidn  with  reasonable  accuracy,  ex- 
cept by  chance,  the  boundary  or  di- 
vision lines  between  his  land  and 
that  of  the  other  parties ;  and  the 
boundary  lines  of  no  one  of  the  par- 
ties could  be  determined  and  fixed 
without  ascertaining  the  location  of 
the  boundary  lines,  or  some  of  them, 
of  each  of  the  other  parties;  held 
that  these  boundary  lines  ought  to 
be  ascertained,  fixed  and  designated, 
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BO  that  the  parties  would  be  bound 
by  the  locations  thereof,  and  know 
where  they  were.  ib 

5.  A  coniusion  of  boundaries  of  lands 
exists  when,  by  the  deeds  thereof, 
or  the  acts  of  the  owners  or  occu- 
pants, the  boundaries  cannot  be  as- 
certained with  reasonable  certainty 
by  one  party  alone,  or  except  by  the 
judgment  or  opinions  of  men,  after 
an  examination  of  the  deeds,  and  the 
premises,  with  a  surveyor,  aided, 
perhaps,  by  the  examination  of  wit- 
nesses, ib 

4.  Bdd  that  within  this  rule,  a  confu- 
sion of  boundaries  had  been  shown 
in  this  case,  although  it  had  not  hap- 
pened through  the  fault  of  either  par- 
ty, but  had  arisen  from  the  uncer- 
tain and  confused  descriptions  of 
the  lands,  in  deeds  thereof,  given  in 
1854,  by  the  person  under  whom 
each  party  derived  title  to  his  or 
her  portion  of  Uie  land.  And  that 
a  case  was  established  which  would 
justify  the  appointment  of  commis- 
sioners to  ascertain  and  fix  the  boun- 
dary lines  between  the  several  own- 
ers of  the  land  in  question.  ih 

6.  When  case  and  assumpsit  were,  at 
common  law,  concurrent  remedies, 
tlie  form  of  action  that  the  pleader 
selected  was  determined  by  the  in- 
sertion in,  or  omission  from,  the  dec- 
laration, of  the  allegation  that  the 
defendant  undertook  and  promised. 
This  right  of  selecting  remedies,  and 
whether  the  action  is  In  tort  or  as- 
sumpsit, must,  since  the  Code,  be 
determined  by  the  same  criterion. 
Booth  V.  77ie  Farmen  and  Mechan- 
ics, National  Bank  of  Bochater,   457 

6.  A  tax-payer  at  large,  of  a  munici- 
pality, having  no  private  interest  in 
the  question,  more  tlian  other  tax- 
payers, cannot  maintain  an  action  in 
equity,  as  against  the  public  author- 
ities, to  set  aside  or  prevent  acts 
claimed  to  be  illegal  TifflY.  77ie 
City  of  Buffalo,  460 

7.  In  an  action  brought  by  the  plain- 
tiff in  behalf  of  himself  and  other 
tax-payers  of  a  city  to  restrain  the 
common  council  from  selling  to  a 
hotel  company  a  park  or  square 
in  said  city,  called  "  Court  House 
Square,"  the  complaint  did  not  allege 
that  the  plaintiff  owned  any  land 


fronting  on  said  park ;  and  althongli 
he  was  a  resident  citizen  and  a  tax- 
payer in  said  city,  and  owned  land 
m  the  vicinity  of  said  park,  he  bad 
no  private  interest  in  such  park  or 
square,  more  than  the  citizens  gen- 
erally of  the  city;  hdd  that  the 
plaintiff  had  no  standing  in  a  coun  of 
equity  entitling  him  to  maintain  the 
action,  and  that  an  injunction  grants 
ed  therein,  was  improperiy  granted 
and  continued.  •& 

8.  Although  it  has  been  held,  in  seve- 
ral cases,  that  a  tax-payer  cannot 
maintain  an  action,  in  his  own  name, 
to  restrain  the  collection  of  a  tax 
asseeeed  upon  the  inhabitants  of  a 
town,  village  or  dty  of  which  he  is  a 
resident,  nor  to  set  aside  the  pro- 
ceedings of  municipal  corporatioos 
which  only  affect  him  as  they  do 
other  tax-payers  or  inhabitanta  of 
such  corporation ;  yet  he  can  maiii- 
tain  such  an  action  when  he  snatains 
some  specific  injury.  T%t  PeofU  ez 
rd.  Akin  v.  Morgan,  47S 

See  AssociATioK,  2,  S. 
Deed,  6. 
Intoxication,  1. 
Railroad  Companies,  19. 
State  Courts,  1,  2. 
Supreme  Court. 
Towns,  8,  10,  12,  IS. 


ADMISSIONS. 
See  Vendor  and  Purchaser,  12. 

ADVANCEMENT. 
/See' Deed,  4. 

ADVERSE  POSSESSION. 
£ee  Ejectment,  4. 

AGREEMENT. 

To  render  an  agreement  to  extend 
the  time  of  payment  of  a  note.  <r 
other  demand,  valid,  it  must  be  rap- 
ported  by  a  good  conaderatioD. 
Mareeilus  v.  Cauniryman,  201 

Where  a  note  is,  by  its  terms,  upon 
interest,  if  any  sum  in  addition  to  the 
interest  is  agreed  to  be  paid  for  the 
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forbearance  of  the  debt,  the  agree- 
ment to  extend  is  void  for  UBory.    ib 

8.  An  implied  promise  is  one  which  the 
law  raises,'  founded  upon  the  justice 
of  the  transactioir.  Crafie  v.  Bau- 
doine,  260 

4.  Where  a  person  avails  himself  of  the 
benefit  of  services  done  for  him, 
although  without  his  positive  au- 
thority or  request,  the  law  supplies 
the  formal  words  of  contract,  and 
presumes  him  to  have  promised  an 
adequate  compensation.  ib 

5.  The  plaintiff  was  sent  for,  as  a  physi- 
cian, to  come  to  the  house  of  tae  de- 
fendant, and  attend  his  sick  daughter. 
The  patient  was  about  thirty  years 
of  age,  and  a  married  woman.  The 
plaintiff  responded  to  the  request, 
and  rendered  medical  attendance  and 
gave  professional  advice  as  a  ph^'si- 
cian,  at  the  house  of  the  defeudunt, 
in  his  presence,  and  with  his  con- 
sent for  more  than  six  mouths; 
giving  his  professional  directions,  in 
the  ctkse,  to  the  defendant,  principally, 
who  was  always  present;  and  the 
latter  acceding  to  the  plaintiff's  pro- 
position that  a  person  named  should 
act  with  him  as  a  consulting  physi- 
cian. The  plaintiff  did  not  know  the 
patient  to  be  a  married  woman  until 
some  time  after  he  began  attending 
her.  All  tlie  circumstances  indi- 
cated tliat  the  employment  was  by 
the  defendant ;  and  neither  by  word 
nor  deed  did  he  intimate  anything  to 
the  contrary  during  the  numerous 
professional  visits  of  the  plaintiff. 
Held  that  these  facts  established  an 
implied  employment  of  the  plaintiff 
by  the  defendant,  in  the  usual  way 
of  employing  physicians;  and  that 
although  a  request  of  the  defendant 
that  the  plaintiff  should  attend  his 
daughter  was  not  proved  by  the  ase 
of  any  express  terms,  it  was  plainly 
collected  from  the  circumstances,  and 
Biqpplied  by  intendment  of  law.       ib 

6.  Held^  cUso,  that  there  was  an  acqui- 
escence by  the  defendant,  during  the 
whole  time  of  the  performance  by 
the  plaintiff  of  his  professional  ser- 
vice; and  tliat  his  conduct  was 
equivalent  to  an  acknowledgment 
that  the  plaintiff  had  acted  at  his 
request.  ib 

*l.  The  defendants  ordered  a  quantity 
of  coal  to  be  shipped  to  them  by  the 
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plaintiffs,  from  Philadelphia  to  New 
York ;  the  terms  of  sale  containing 
these  stipulations  on  the  part  of  the 
plaintiffs:  "No  responsibility  as- 
sumed as  regards  providing  vessels, 
boats  or  barges,  but  every  exertion 
will  be  used  to  engage  them,  free  of 
charge."  Also,  "  due  diligence  will 
be  used,  to  fill  this  contract."  Held, 
1.  That,  under  these  stipulations, 
while  the  vendors  did  not  assume  the 
obligation  to  procure  a  vessel  at  all 
hazards,  they  were  bound  to  use 
every  exertion  to  obtain  one,  and  to 
do  so  with  diligence.  And  if  they 
did  not  obtain  a  vessel  or  boat  with- 
in the  usual  time,  they  were  never- 
theless bound,  in  the  shipment  of  the 
coal,  to  ship  to  the  purchasers,  on 
their  order,  according  to  the  time 
when  the  order  was  received.  2.  That 
this  was  to  be  done  within  a  reason- 
able time;  and  if  it  appeared  that 
other  orders  were  filled  oefore  that 
of  the  defendants,  the  court  was 
right  in  submitting  to  the  jury  the 
question  whether  the  plaintiffs  had 
complied  with  their  contract,  in  re- 
spect to  the  time  of  the  shipment. 
3.  That  mere  letters  of  inquiry,  from 
the  purchasers,  as  to  the  cause  of  the 
delay,  and  urging  a  performance  of 
the  contract,  did  not  amount  to  the 
making  of  a  new  contract,  or  operate 
as  an  extension  of  the  time  for  ship- 
ment. That  at  most,  this  would  be 
onlv  a  waiver  of  the  previous  de- 
fault, in  case  the  contract  should  be 
at  once  performed.  Yorke  v.  Ver 
Planck,  818 

The  judge  charged  the  jury  that  if 
they  should  find  the  coal  was  not 
shipped  in  its  r<^lar  order,  the  de- 
fendants would  be  entitled  to  a  ver- 
dict, "  and  to  the  profit  they  would 
have  made,  on  tlie  coal,  if  received  in 
time."  Held  that  the  true  rule  of 
damages  was,  the  difference  between 
the  cost  price,  and  the  value  of  the 
coal  on  the  day  when  it  should  have 
been  delivered,  at  the  place  of  deliv- 
ery, ib 

But,  there  having  been  no  excep- 
tion to  this  part  of  the  charge,  or 
request  to  charge  differently;  held 
that,  inasmuch  as  the  omection 
might  have  been  removed,  by  fur- 
ther instructions  to  the  jury,  had 
the  attention  of  the  court  been  called 
to  it,  there  was  no  propriety  in  grant- 
ing a  new  trial  for  such  error.        ib 
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10.  The  defendant  was  the  owner,  and 
S.  a  sab-lessee,  of  certain  premises 
in  the  city  of  New  York.  S.  em- 
ployed the  plaintiff  to  make  repairs 
upon  the  premises  at  the  agreed 
price  of  $4,700,  of  which  he  paid 
f  1,000,  when  the  work  was  partly 
done.  S.  failing  to  pay  any  more 
money,  the  plaintiff  refused  to  go  on 
with  the  work;  whereupon  the  de- 
fendant said  to  him  that  he  (the  de- 
fendant) had  agreed  to  pay  S.  $2,000 
toward  the  repairs  and  alterations, 
and  if  the  plaintiff  would  go  on  and 
complete  the  work,  he  would  pay  it 
to  mm,  when  the  work  was  done. 
The  plaintiff  accordingly  went  on 
and  completed  the  alterations  and 
repairs,  and  sued  to  recover  the 
$2,000.  Held  that  the  defendant 
was  liable,  to  the  extent  of  $2,000, 
on  his  promise,  made  upon  a  valid 
consideration.  Tollman  v.  Bret- 
ler,  869 

11.  Held,  alsOf  that  the  promise  was  an 
original  one,  and  in  no  sense  collate- 
ral, or  a  promise  to  pay  the  debt  of 
another ;  but  the  defendant  entered 
into  an  independent  obligation  of  his 
own,  and  his  promise  to  pay  was  not 
contingent  uiK)n  the  failure  of  an- 
other person  to  pay.  ib 

12.  That  it  was  not  an  existing  or 
prospective  debt  of  a  third  party, 
which  the  defendant  agreed  to  pa^ ; 
but  was  a  promise  to  pay  the  plain- 
tiff $2,000,  on  a  new  and  original 
consideration,  which  he  supplied  by 
the  work  and  materials  he  afterward 
furnished.  ib 

13.  That  the  defendant  was  himself  the 
debtor  to  the  plaintiff  to  the  extent 
of  the  $2,000  which  he  promised  to 
pay  him.  t^ 

14.  That  there  was  a  valid  considera- 
tion for  the  promise,  in  the  under- 
taking of  the  plaintiff  to  perform, 
and  in  the  subsequent  performance 
of,  the  work.  ib 

16.  That,  in  contemplation  of  law,  the 
work  performed  and  materials  fur- 
nished by  the  plaintiff,  upon  the 
promise  of  the  defendant  to  pay 
therefor,  were  to  subserve  and  pro- 
mote the  interest  of  the  defendant,  ib 

16.  S.  assigned  to  the  plaintiff  the  lease 
of  the  premises  "  as  collateral  secu- 


rity for  the  payment  of  $8,700  to  he- 
come  due  to  '*  the  assignee,  "  on  com- 
pletion of  the  repairs ;"  and  on  the 
payment  of  that  sum,  the  pluntiff 
was  to  re-assign  the  leafie  to  S.  The 
defendant  set  up  as  a  oonntOT-cIaim 
.  against  the  plaintiff's  demand,  the 
rent  due  under  the  lease.  Held  that 
the  plaintiff,  having  entered  into 
possession  of  the  premises  only  for 
the  purpose  of  making  the  repura, 
did  not  nave  possession  as  assignee 
of  the  lease,  and  was  not  a  mortgagee 
in  possession,  or  liable  for  the 
rent.  ib 

17.  The  plaintiff  made  an  oral  con- 
tract with  the  defendant  for  the  pur- 
chase of  twenty-five  sheep  by  the 
former  of  the  latter,  for  a  specified 
sum.  The  sheep  were  selected  by 
the  plaintiff,  out  of  the  defendant's 
flock,  and  with  the  assistance  of  the 
defendant's  servant,  acting  under  the 
defendant's  instructions,  separated 
from  the  rest  of  the  flock  and  marked 
with  the  plaintiff's  mark,  and  pot  in 
a  separate  enclosure.  The  defendant 
agreed  to  pasture  them  for  the  plain- 
tiff, ei^ht  or  ten  days,  and  thev  were 
to  be  kept  in  a  separate  field ;  but 
upon  the  so^cstion  that  the  pasta- 
rage  in  that  field,  and  the  fences 
around  it,  were  poor,  it  was  after- 
ward agreed  to  let  them  run  with 
the  other  sheep;  and  aft^r  a  fev 
hours'  separation,  they  were  tamed 
back  with  the  flock.  Meld,  1.  That 
the  contract  being  by  parol,  and  no 
part  of  the  purchase  money  actuaUy 
paid,  by  the  purchaser,  at  the  time 
of  the  purchase,  the  only  question 
was,  whether  the  contract  was  taken 
out  of  the  statute  of  frauds  by  the 
delivery  and  acceptance  of  the  sheep 
sold.  2.  That  the  iud^  at  the  cir- 
cuit, in  advising  the  jury  that  the 
contract  was  void  under  the  statute, 
unless  there  was  a  delivery  and  ae^ 
ceptance  of  the  sheep,  at  the  tame 
of  the  bargain,  and  submitting  that 

auestion  to  them,  properly  applied 
tie  rule  established  in  ^Idndler  v. 
Houston,  {I  N,  r.261.)  8.  That  the 
ei'idence  clearly  warranted  the  jory 
in  finding  such  delivery  and  aooq)i- 
anoe.  4.  That  the  whole  quesdon  in 
respect  to  the  acts  of  the  parties  in 
regard  to  delivery  and  acceptance, 
ha\'ing  been  fairly  submitted  to  the 
jury,  their  verdict  could  not,  prop- 
erly, be  disturbed,  i^pp^  t. 
Adee,  589 
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18.  Althongfa  an  agreement  by  parol, 
to  pay  for  services  in  land  is  void, 
and  the  person  rendering  the  services 
may  sue  for  and  recover  what  such 
services  are*  reasonably  worth,  yet 
this  general  rule  is  not  without  quali- 
fications and  exceptions.  Campbell 
v.  Campbell,  639 

19.  The  agreement  is  not  corrupt,  and 
therefore  void.  It  is  void  only  as 
to  the  land.  That  part  of  the  agree- 
ment cannot  be  enforced,  and  hence 
services  which  were  rendered  with  a 
view  to  compensation  would  be  left 
uncompensated  unless  the  law  im- 
plied an  agreement  to  pay,  for  them, 
what  they  were  reasonably  worth,  ib 

20.  When  the  contract  is  to  pay  in 
•  land,  for  services,  the  party  agreeing 

to  convey  must  either  have  put  it 
out  of  his  power  to  do  so,  or  refiised 
to  convey  on  tender  to  him  of  a 
deed.  ib 

21.  In  an  action  to  recover  for  per- 
sonal services,  the  referee  found  that 
after  the  plaintiff  came  of  age,  he 
and  his  fiither  (the  defendant)  a^eed 
that  the  plaintiff  should  remain  at 
home  and  work  for  the  defendant, 
on  his  farm,  and  should  be  paid 
therefor  by  he  and  his  brother  having 
the  farm,  at  the  defendant's  death. 
He  further  found  that  the  parties 
made  a  new  agreement  whereoy  the 
plaintiff  should  remain  and  work  on 
the  farm  as  long  as  the  defendant 
lived,  and  that  he  and  his  brother 
should  have  the  farm  at  the  defen- 
dants death,  they  to  support  their 
mother  and  pay  certain  legacies. 
Also  that  semoee  were  rendered  by 
the  plaintiff's  wife,  under  and  as  part 
of  said  agreements,  and  that  the 
defendant  never  requested  her  ser- 
vices, or  received  them,  outside  of 
said  agreements.  Held,  1.  That  treat- 
ing the  agreement  as  an  agreement 
to  convey  land  in  payment  of  ser- 
vices rendered,  the  value  of  the  ser- 
vices could  not  be  recovered  for  un- 
til the  defendant,  the  vendor,  was 
put  in  default.  2.  That  the  plaintiff 
was  bound  to  go  on  and  perform  his 
contract,  until  the  death  of  the  defen- 
dant, and  if  the  latter  should  not 
have  devised  the  farm  in  conformity 
with  the  agreement,  then  the  plaintiff 
could  recover  the  value  of  his  ser- 
vices. 8.  That  the  plaintiff  was  not 
at  liberty,  because  hia  services  were 

Vol.  LXV.  43 


to  be  paid  for  In  land,  to  cease  to 
labor  for  the  defendant  in  his  life- 
time, and  to  recover  for  the  services 
theretofore  rendered.  4.  That  if  the 
defendant,  during  his  life,  should 
put  it  out  of  his  power  to  perform, 
then,  doubtless,  from  that  tmie.  the 
contract  would  be  rescinded,  and  the 
plaintiff  entitled  to  recover.  5.  That 
the  action  could  not  be  maintained, 
for  another  reason,  viz.,  because  the 
services  were  rendered  in  expecta- 
tion of  a  provision  to  be  made  in  the 
defendants  will,  for  the  plaintiff,  and 
that  they  were  not  to  be  paid  for 
during  the  defendant's  life.  That 
for  services  so  rendered,  no  recov- 
ery could  be  had  during  the  defen- 
dant's life.  6.  That  the  finding  in 
reference  to  the  services  of  the  pTain- 
tiff's  wife  was  conclusive  that  tiie 
defendant  understood  that  both  she 
and  her  husband  were  rendering 
services  to  be  paid,  not  in  money 
in  his  lifetime,  out  by  means  of  the 
property  after  his  dei^.  ib 

See  Chattel  Mobtgagb,  2,  4. 
Lex  Loci. 

New  Tore,  (Citt  of,)  6. 
Partnership,  1. 
Promibsory  Notes,  6,  Y. 
Undue  Influence. 


ALTERATION  OF  INSTRUMENTS. 
See  Promibsort  Notes,  8. 

ANSWER. 
See  Pleading,  1,  4. 

APPEAL. 
i6(M  Referee,  6. 

APPEARANCK 

A  voluntary  and  general  appearance, 
in  an  action,  not  only  g^ves  jurisdic- 
tion of  the  parties,  but  cures  any 
irregularity  in  the  service  of  process. 
Carpeniier  v.  MifUum,  298 

See  Foreign  Corpobatioeb. 


ARREST. 


See  Regeift,  5. 
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ASSESSMENTS. 
See  New  York,  (City  of.) 


ASSESSORS. 

Assessors,  like  other  officers,  mast  act 
upon  legal  proof,  when  the  statute 
under  which  they  act  gives  them 
the  means  of  obtaining  it.  But  when 
they  are  required  to  act  upon  evi- 
dence that  is  not  what  is  known  as 
legal  evidence,  their  action  is  valid, 
however  the  evidence  may  be  ob- 
tained. The  People  ex  rel.  Akin  v. 
Morgan,  478 

See  Towns,  S,  4,  5,  6. 


ASSIGNOR  AND  ASSIGNEE. 

1.  The  legal  result  is  not  the  same, 
where  a  policy  is  assigned  as  when  the 
underwriter  insures  "  whom  it  may 
concern,"  and  there  is  no  assign- 
ment. In  the  latter  case,  there  is  a 
privity  between  the  insurance  com- 
pany and  the  actual  owner  of  the 
property,  from  the  time  of  the  insu- 
rance, and  the  contract  is  with  him, 
as  the  assured.  The  Pacific  Mail 
Sleamekip  Co.  v.  The  Great  Western 
Ins,  Co.,  384 

2.  It  is  a  familiar  principle  that  an 
assignee  cannot  claim,  or  recover, 
what  his  assignor  could  not.  ib 

See  Agsekment,  16. 


ASSOCIATION. 

1.  A  judgment,  recovered  against  the 

S resident  of  an  association,  for  a 
ebt  owing  by  such  association,  does 
not  preclude  individual  members, 
when  sued  for  the  same  debt,  from 
contesting  their  liability  for  the 
debts  of  the  association.  AUen  v. 
Clark,  563 

2.  A  suit  against  the  president  is  neces- 
sary, in  the  first  instance,  by  the  ex- 
press terms  of  the  statute,  before  an 
action  against  the  members  can  be 
maintained;  but  the  judgment  there- 
in IS  only  so  far  effective  as  to  reach 
the  property  owned  by  the  associa- 
tion. When  it  fails  to  secure  satis- 
faction of  the  debt,   then  an  action 


against  the  associates,  directly,  to 
enforce  the  payment  of  the  debt  out 
of  their  own  individoal  property,  is 
proper.  f* 

3.  At  most,  such  judgment  against  the 
president,  can  be  no  more  than  prima 
facie  evidence  in  the  plaintiff's  &vor, 
in  a  subsequent  action  against  the 
associates.  It  will  not  maintain  his 
right  to  recover,  where  the  evidence 
shows  that  the  judgment  so  recov- 
ered exceeds  the  amount  for  wfakh 
the  association,  or  its  members,  were 
liable  in  the  action.  ib 

4.  Where,  at  the  time  of  the  creation 
of  a  debt,  the  creditor  does  not 
know,  or  suppose,  that  any  other 
than  certain  individuals  named  are 
interested  in  the  business  fc^  whidi 
the  debt  is  contracted,  the  credit  will 
be  deemed  to  have  been  designed  to 
be  limited  to  those  named.  ih 

6.  Where  the  evidence  showed  that  a 
contract  between  the  plaintiff's  firm 
and  M.  for  the  manufacture  and  aale 
by  the  firm  of  a  quantity  of  caA- 
ings  <fec,  for  certain  steel  works 
about  to  be  erected,  was  made  bv 
M.  on  behalf  of  the  defendants  aad 
one  other  person,  they  being  the 
onl}*^  persons  named  as  those  who 
were  engaged  in  putting  up  such 
works;  and  they  were  mentioned  ia 
such  terms  as  to  exclude  the  idea  that 
any  others  were  concerned  with 
them ;  and  the  fact  that  an  associa- 
tion was  putting  iq>  those  worb 
was  neither  known  nor  sapooeed  by 
M.  or  the  plaintiff's  firm ;  Md  that 
the  credit  for  the  castings  Ac.  mast 
have  been  designed,  on  the  part  of 
the  creditors,  to  be  ^ven  exdudvdj 
to  the  persons  so  named,  and  to  no 
one  else.  ii 

6.  Although  no  credit  is  intended  to 
be  given  to  an  association,  for  arti- 
cles used  in  the  erection  of  its  works, 
but  castings  Ac.  are  made  and  de- 
livered upon  the  credit  of  individoal 
members,  yet  the  associalioa  be- 
comes liable  for  the  value  of  socli 
articles  as  are  furnished  upon  the 
order  of  its  agent,  and  used,  daring 
the  time  it  is  engaged  in  erKtinc 
the  works;  because  it  is  the  real 
party  to  which  they  were  supplied  ib 

7.  Such  liability  arisee  out  of  the  hA 
that  the  association  was  the  party 
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for  which  the  work  was  done  and  the  ( 
castings  famished ;  and  it  continues 
only  so  long  as  the  association  con- 
tinues to  sustain  that  relation  to  the 
business  in  which  the  debt  was  con- 
tracted. When  the  association  ceases 
to  be  interested  in  the  works,  by  a 
transfer  of  its  interest  therein  to  a 
new  company,  it  is  not  liable  for 
goods  afterward  famished.  As  to 
that  portion  of  the  debt,  the  agent's 
authority  to  bind  the  association 
ends  when  it  parts  with  its  inter- 
est, ib 

8.  Where  property  to  be  used  by  an 
association,  in  the  construction  of 
its  works,  is  sold  and  delivered  upon 
the  credit  of  individual  members  of 
the  association,  without  any  knowl- 
edge on  the  part  of  the  vendor  of 
the  existence  of  the  association,  or 
that  it  is  the  real  debtor,  no  notice 
of  the  termination  of  its  interest  in 
such  works  is  necessary  to  protect 
it  against  liability  for  subsequent 
deliveries.  Otherwise  where  the  as- 
sociation is  known  to  be  the  debtor,  ib 


ATTORNEY. 

1.  Stnoe  the  Code,  the  fee  bill  is  not 
the  measure  of  an  attorney's  ser- 
vices. He  must  prove  them,  as  be- 
fore the  Code,  when  they  were  not 
rendered  in  a  suit.  Uarfieid  v. 
Kvrk,  464 

2.  To  entitle  an  attorney  to  recover 
for  professional  services  rendered  to 
his  client,  he  is  not  required  to  swear 
to  each  notice  drawn  and  served, 
and  how  much  it  was  worth.  It  is 
enough  for  him  to  prove,  in  general 
terms,  the  proceedings  in  a  cause, 
the  time  occupied  in  the  performance 
of  any  part  of  the  services  by  which 
their  value  was  enhanced,  and  the 
value  of  the  whole,  or  in  detail,  as 
he  may  elect.  ib 

8.  In  such  an  action,  the  value  of  the 
plaintiif 's  services  may  be  proved  by 
the  opinions  of  attorneys,  founded 
partly  on  their  personal  knowledge 
of  the  services,  and  partly  upon  the 
testimony  of  the  plaintiff  ana  others 
personally  acquainted  with  them,   ib 

4.  In  an  action  by  an  attorney  against 
his  client,  to  recover  for  his  services, 
the  value  of  the  property  involved 


in  a  litigation  is  a  legitimate  sabjeot 
of  proof  ib 

The  plaintiff,  in  such  an  action, 
gave  evidence  on  the  trial,  tending 
to  prove  that  a  part  of  his  services 
were  rendered  under  a  special  con- 
tract. He  disclaimed  an  intention 
to  rely  on  such  a  contract,  and  upon 
the  defendant's  motion,  the  evidence 
in  relation  to  it  was  stricken  out. 
Held  that  the  defendant  could  not, 
upon  appeal,  insist  that  striking  out 
such  evidence  did  not  correct  the 
error  committed  in  receiving  it,  and 
that,  by  reason  of  it,  the  judgment 
should  be  reversed.  ih 

See  Evidence,  4,  6,  6,  7. 
Referee,  1,  2. 
Sheriff,  I. 


B 

BANKRUPT. 

See  Jurisdiction,  4. 
State  Courts. 

BILLS  OF  EXCHANGE. 

See  Debtor  and  Creditor,  10, 11. 
Lex  looi,  2. 

BONA  FIDE  PURCHASER. 

1.  A  b<ma  fide  purchaser  is  one  who 
buys  property  of  another  without 
notice  that  some  third  person  has  a 
right  to,  or  interest  in,  such  prop- 
erty, and  pays  a  full  and  feir  price 
for  the  same,  at  the  time  of  such 
purchase,  or  before  he  has  notice  of 
the  claim  or  interest  of  such  other  in 
the  property.    Spicer  v.  WaUre,  227 

2.  To  constitute  one  a  bona  fide  pur- 
chaser, it  is  not  enough  to  show  a 
conveyance  good  in  form ;  but  pig- 
ment of  the  consideration  must  be 
made  out.  It  must  be  actually  paid ; 
not  merely  secured  to  be  paidL        ib 

8.  If  the  title  of  a  purchaser  is  void 
as  against  the  creators  of  his  ven- 
dor, by  reason  of  fraud,  that  defect 
attaches  to  the  title  of  every  subae- 
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qaent  porchaser  who  is  not  a  bona 
fide  purchaser  without  notice.         ih 

4,  When  the  owner  of  personal  prop- 
erty makes  an  unconditional  deliver  j 
to  his  vendee,  with  the  intent  to 
transfer  the  title,  a  tuUequent  bona 
fide  purchaser  from  such  vendee  ac- 
quires a  valid  title,  although  the 
owner  was  induced  to  sell  oy  the 
fraud  of  his  vendee ;  and  it  is  only 
afltr  actual  delivery  to  the  fraudu- 
lent vendee,  that  a  bona  fide  pur- 
chaser could  relv  upon  the  apparent 
ownership  which  the  possession  of 
the  fraudulent  vendee  indicates,  and 
thereby  get  a  good  title  from  him. 
Barnard  y.  Campbell,  286 

6.  It  is  only  upon  the  principle  that 
the  riffhtful  owner  of  property  is  es- 
toppea  from  assei'ting  bis  ri^ht 
when  his  act  of  conferring  upon  his 
vendee  the  possession  has  led  to  the 
payment  by  an  innocent  purchaser, 
that  a  bona  tide  purchaser  can  be 
protected.  Ibe  doctrine  has  never 
been  so  far  extended  as  to  protect  a 
purchaser  when  advancing  the  con- 
sideration to  some  one  who  did  not, 
at  the  time,  hold  the  property,  or 
the  indicia  of  its  title.  ib 

See  Judgment,  4. 
Pleading,  3. 


BOND. 

1.  A  bond  was  given,  by  the  defen- 
dant's intestate,  to  the  heirs  of  L., 
conditioned  for  the  payment  of  |400, 
on  the  death  of  their  mother.  "  to 
them,  their  heirs  or  their  agents,  or 
whoever  they  or  either  of  them  may 
designate."  It  recited  that  Jacob 
and  John  L.,  sons  of  Mrs.  L.,  **  have 
signed  off  and  relinquished  all  claim, 
and  are  hereby  and  thereby  excluded 
from  such  ri^ht  or  share  as  such 
heirs,  in  saia  sum."  In  an  action 
upon  the  bond,  by  one  of  the  obligees, 
the  complaint,  after  setting  out  the 
bond,  and  the  release  of  two  of  the 
heirs,  allied  that  the  money  men- 
tioned in  the  bond  was  due  from 
the  intestate  for  money  received  out 
of  a  fiirm  formerly  owned  by  L. ; 
that  the  plaintiff  was  one  of  the  heirs 
of  L.,  and  as  such  entitled  to  an 
equal  eighth  part  of  said  $400, 
**  there  being  eight  and  only  eight 
heirs,   and  each  is  entitled  to  one. 


eighth  of  said  sum ;"  that  aeveral  of 
said  heirs  had  been  paid  thar  re- 
flective shares,  but  the  plaintiff  bad 
not  been  paid  any  part  of  her  6hare. 
An  express  promise  to  pay  was  al- 
leged. The  d^endant,  in  his  an- 
swer, set  up  as  a  defence  the  non- 
joinder of  the  other  seven  owners 
of  the  farm,  as  plaintifb,  and,  on  the 
trial,  moved  for  a  nonsuit,  on  thai 
ffronnd.  Held,  that  althoogh  the 
bond  was,  in  form,  payable  to  the 
obligees  jointly,  yet  as  the  interest 
was  several,  the  plaintiff  was  enti- 
tled to  sue  alone.    Heee  v.  Xdlie,  410 

2.  Held,  aUo,  thatalthoygh  the  promise 
to  pay  the  plaintiff  her  proportion 
might  not  be  founded  on  a  new  eon- 
nderation,  so  as  to  enable  her  to  soe 
and  recover  upon  it.  instead  of  the 
bond,  yet  that  it  might  be  taken  into 
consideration  in  detemuning  wheth- 
er the  plaintiff's  interest  was  jointly 
with  the  other  heirs,  dr  eeparskely 
to  herself.  i 

8.  Heid,  further,  that  the  defect  of  par- 
ties, if  any,  could  not  be  taken  ad- 
vantage of  by  answer,  but  must  he 
set  up  by  demurrer;  the  avennent 
in  the  complaint  being  equivalent  to 
aUeging  that  the  persons  not  joined 
as  plaintiffii  were  living;  ib 

See  Town. 


BOjroiNG  TOWNS. 
(SwTowss. 

BOUNDARY  UNBa 
See  Acnos,  1  to  4. 


c 


CARRIERS. 


] .  An  action  against  carriers  of  pas- 
sengers, to  recover  damages  for  aa 
injury 


sustained 


through  their  neglisence,  being 
brought  for  the  vioUtion  of  a  plain 
duty  on  the  part  of  the  defendants, 
to  transport  the  plaintiff  with  cars 
and  in  mfety,  it  is  no  deliaoce  thers> 
to  that  the  accident  caaiwing  the  in- 
jury occurred  on  Stmiay,  when  the 
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plainliff  wae  not  traTelling  for  any 
of  the  purposes  allowed  for  the  act 
for  the  observance  of  the  sabbath. 
Carroll  v.  77m;  J^aten  hland  RaiU 
rocd  Co.,  82 

2.  If  the  obligations  of  the  defendants, 
and  the  rights  of  the  plaintiff,  in  snch 
a  case,  rest  on  contract,  the  fact  that 
the  contract  for  the  Innsportation 
of  the  plaintiff  was  made  on  Sunday 
will  not  exempt  tlie  carriers  from 
liability  for  damages  occasioned  by 
their  negligence.  & 


CASES  COMMENTED  ON,  DISTIN- 
GUISHED, OR  DISAPPiM)VED. 

1.  The  decisions  in  Himeyt^>erger  v.  The 
Second  Avenne  Bmilroad  Company, 
(1  Keya,  570.)  and  Warner  v.  7%e 
N,  Y.  Central  BaUroad  Co.,  (44  N.  Y, 
465,)  commented  on,  and  disap- 
proved. Co^tdto  Y.  The  SyracuM 
itc  Railroad  Co,^  92 

2.  Contributory  n^igence  is  matter 
of  defence,  and  not  to  be  affirma- 
tively disproved  in  order  to  entitle 
the  mjared  party  to  recover  for  a 
personal  injury.  The  decision  to  the 
contrary,  in  Warner  v.  The  N.  Y. 
Central  R,  R.  Co,,  (44  N.  Y.  465,) 
was  obiler,  and  is  not  binding  as  au- 
thority. Robinson  v.  The  jV.  Y. 
Central  dx.  R  R  Co.,  146 

8.  The  case  of  7^  Com  Exchange  Int, 
Co.  V.  Babeock,  (42  N.  Y.  618,)  dis- 
tingiiLshed  from  this.  Bogert  v.  Ou- 
Uck,  822 

4.  The  case  of  Ryan,  t.  The  New  York 
Central  Railroad  Company,  (85  N.  Y, 
210,)  and  other  cases  to  the  same 
effect,  distinguished  from  t-he  present, 
and  declared  to  have  been  cases  of 
negligence,  or  causes  arising  upon  con- 
trad,  where  the  question  was,  what 
was  the  proper  rule  of  damages. 
They  do  not  apply  to  cases  of  toiuful 
wrongs.    Mtmger  v.  Baker,  589 


CERTIORARI. 

1.  The  eommon  law  writ  of  certiorari 
la  allowed,  and  the  remedy  sought  by 
it  granted,  in  the  discretion  of  the 
court ;  and  where,  after  a  return  is 
made  to  such  writ,  the  court  is  satis- 
fied, upon  a  hearing,  that  the  writ 


improvidently  issued,  or  that  justice 
and  equity,  or  a  regard  to  considera- 
tions of  public  policy  or  public  in- 
convenience, require  such  a  decision 
in  respect  to  it,  it  will  dismiss  the 
writ,  without  passing  apon  the  mer- 
its, upon  the  particular  questions 
raised,  or  designed  to  be  raised,  by 
it,  for  review.  7%«  P«wfe  ex  rd. 
Curtis  V.  The  Common  Council  of 
the  City  of  UUea,  9 

2.  The  common  council  of  a  city  passed 
the  initiatory  resolutions  required 
by  the  charter  of  the  city,  directing 
the  clerk  to  publish  notice  that  they 
intended  to  pave  a  street  specified 
therein,  which  notice  was  duly«pub- 
lished.  Subsequently,  a  resolution 
was  passed,  directing  the  clerk  to 
publish  the  reauisite  notice  to  pave 
such  street  with  wood  pavement; 
which  notice  was  duly  published, 
and  stated  that  on  a  specified  day 
final  action  would  be  had  upon  the 
applications,  and  that  sealea  propo- 
sals for  the  work  would  then  be  re- 
ceived, and  opened  and  considered. 
A  plan  for  said  work,  with  specifica- 
tions, therefor,  was  filed  in  the  city 
clerk's  office.  On  the  day  named  in 
tlie  notice,  various  proposals  were 
received  and  opened,  and  the  com- 
mon council  by  resolution  determin- 
ed that  the  proposal  of  a  company 
therein  named  was  reasonable  and 
favorable;  and  the  proceedings  were 
further  continued  until  a  subsequent 
day,  when  an  ordinance  was  passed, 
accepting  and  approving  of  said  pro- 

Sosal,  and  directmg  the  work  to  be 
one,  according  to  the  plans  and 
specifications.  Held  that  this  was 
such  a  final  adjudication  as  would 
warrant  the  allowance  and  retention 
of  a  writ  of  certiorari  to  review  the 
same.  ib 

8.  Where  upwards  of  two  years  had 
elapsed  since  the  first  proceedings 
required  by  a  city  charter,  to  author- 
ize the  paving  oi  a  street  were  initi- 
ated, and  nearly  two  years  since  the 
final  ordinance  for  the  construction 
of  sidd  work  and  the  acceptance  of 
the  proposals  therefor ;  and  a  super- 
intendent of  the  work  had  been  ap- 
pointed, on  the  petition  of  the  relator 
and  others ;  and  the  work  had  been 
completed,  and  an  assessment  for  the 
expense  thereof  duly  made  and  con- 
firmed, and  the  assessment  roll  deliv- 
ered to  the  city  treasurer,  for  coUeo- 
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tion,  and  more  than  one-half  the  I 
amount  of  the  aseesements  paid;  it 
vfos  hdd  that  a  writ  of  certiorari  to 
review  the  proceedinga  of  the  com- 
mon council,  in  respect  to  each  im- 
provement, ought  not  to  be  enter- 
tained, ib 

4.  Hdd,  aUOf  that  if  any  irreg^arities 
or  any  informalities,  had  occurred  in 
the  proceeding^  of  the  common  coun- 
cil in  directing  said  work,  or  in  letting 
the  contract  for  its  construction, 
after  the  lapse  of  time  that  had  in- 
tervened since  the  work  was  author- 
ized, it  would  be  unjust  and  unrea- 
sonable to  review  said  proceedings, 
with  a  view  to  reverse  tnem  for  any 
such  error.  tb 

6.  Hidd,  furikeTy  that  the  relator  and 
others  in  whose  behalf  the  writ  was 
sued  out  having  lain  by  and  seen  the 
work  constructed,  for  the  benefit  of 
their  property,  should  be  estopped 
from  questioning  the  right  of  the 
city  to  make  such  improvement.     t6 

6.  When  a  case  is  made  for  issuing  a 
writ  of  certiorari,  it  will  be  directed 
to  all  persons  whose  return  is  neces- 
sary to  enable  the  court  to  determine 
the  regularity  or  validity  of  the  pro- 
ceedings of  the  officer  or  tribunal 
sought  to  be  reviewed.  ITie  People 
ex  rel.  Davie  v.  IftU,  170 

7.  To  require  that  a  writ  should  issue 
to  eadi  of  the  officers  or  bodies 
whose  action  is  sought  to  be  re- 
viewed, is  wholly  unnecessary ;  it 
eeeme.  It  would  be  sacrificing  sub- 
stance to  form.  ib 

8.  If  the  writ  is  directed  to  all  the 
officers  or  bodies,  whose  action  was 
necessary  to  complete  the  act  which 
is  complained  of,  it  is  enough.  Each 
officer,  body  or  board,  can  return  as 
to  the  ])art  performed  by  himself,  or 
by  itself,  and  then  the  court  will 
have  before  it  all  the  information 
that  could  be  obtained  by  issuing  any 
number  of  separate  writs.  %b 

9.  These  reasons  are  only  intended  to 
apply  to  cases  in  which  several  offi- 
cers or  bodies  are  required  to  per- 
form separate  acts  which  go  to  make 
up  an  official  transaction;  as  in  the 
case  where  the  assessors,  commis- 
sioners and  coimty  clerk  each  per- 


form acts  which  form  part  of  the 
action  necessary  to  bond  a  town  in 
aid  of  the  construction  of  a  railroad,  ih 

10.  When  the  acts  of  different  officers 
do  not  form  parts  of  one  entire  offi- 
dal  act,  then  writs  most  issue  to 
each  body  or  officer  whose  act  con- 
tributes to  the  completion  of  the  act 
complained  ol  t^ 

11.  When  ministerial  acts  enter  into, 
and  form  part  of,  the  act  complained 
of  as  illegal,  the  writ  is  properly 
directed  to  the  officer  or  bodv  thus 
acting;  although,  under  the  circum- 
stances, the  writ  could  not  issue 
against  an  officer  or  body  acting  min- 
i^rially.  ib 

12.  When  the  only  relief  to  a  party 
is  a  certiorari,  and  relief  cannot  lie 
granted  without  having  before  the 
court  the  action  of  a  ministerial  offi- 
cer, in  reference  to  the  same  matter, 
it  is  the  right,  as  it  is  the  duty,  of 
the  court  to  compel  a  return  of  such 
matter,  in  obedience  to  the  writ,     ib 

18.  The  act  of  a  ministerial  officer  can- 
not be  reviewed  on  certiorari,  un- 
less it  is  connected  with  the  judicial 
action  of  some  other  officer;  nor 
then,  unless  it  is  necessary,  to  enable 
the  court  from  which  the  writ  issues 
to  grant  the  appropriate  relief.       »6 

14.  On  a  certiorari  to  review  proceed- 
ings to  bond  a  town  in  aid  of  the  con- 
struction of  a  railroad,  it  is  not 
necessary  to  make  the  assessors  par- 
ties to  the  writ,  in  order  to  obtain 
the  assessment  roll,  consents  of  tax- 
payers, <fec.  But  it  is  essential  to 
make  them  parties  in  order  to  ascer- 
tain whether  they  have,  by  personal 
inspection  and  comparison  of  the 
consents  and  assessment  roD,  de- 
termined that  consents  had  been 
signed  by  the  number  required  in 
order  to  bond  the  town.  ib 

15.  It  is  no  reason  for  quashing  the 
writ  that  the  assessors,  or  other 
persons  to  whom  it  is  directed,  are 
out  of  office ;  it  being  well  settled 
that  the  writ  may  iasoe  to  an  officer 
whose  term  of  office  has  expired,  and 
to  the  representative  of  one  who  has 
died,  who  has  the  custody  of  the 
record  made  by  such  deceased  offi- 
cer, ib 


INDEX. 


663 


1<(.  Under  and  by  Yirtne  of  an  act  of 
the  le^slatnre  authorizmg  certain 
towns  in  Oswego,  Cayuga  and  Wayne 
counties  to  bond  theumelyes  in  aid 
of  a  raib-oad,  and  an  act  amendatory 
thereof,  the  assessors  of  one  of  the 
towns,  on  the  80th  day  of  Aug^t, 
1870,  made  the  affidavit  authorized 
by  said  acts,  stating  that  the  con- 
sents of  a  majority  of  the  tax-payers 
and  persons  owning  more  than  one- 
half  of  the  taxable  property,  of  said 
town,  had  been  obtained,  proved  and 
acknowledged;  and  that  the  com- 
missioners of  said  town  appointed  to 
carry  into  effect  the  purpose  of  said 
acts,  were  authorized,  by  the  term 
of  such  acts,  to  borrow,  on  the  credit 
of  the  town,  $107,000.  This  affida- 
Tit,  with  the  consents,  and  assess- 
ment roll,  was  filed  in  the  county 
clerk's  office  on  the  23d  of  December, 
1870.  And  in  May,  1871,  the  com- 
mi^ioners  subscribed  for  $107,000 
of  the  capital  stock  of  such  railroad 
company,  on  behalf  of  said  town.  In 
September,  1871,  such  subscription 
was  reduced  to  $85,000 ;  and  the 
commissioners  issued  to  sold  railroad 
company  $84,000  of  the  bonds  of  the 
town,  and  on  the  18th  of  November 
thoy  issued  $17,000  more  of  said 
bonds.  Hdd  that  if  the  act  of  the 
assessors,  in  making  such  affidavit, 
was  reviewable  upon  cerliorarif  such 
writ  might  have  been  applied  for 
and  allowed  at  any  time  after  the 
80th  of  August,  1870,  when  the  same 
was  made  and  delivered.  The  People 
ex  rd,  Dcufia  v.  Bill,  436 

17.  And  the  tax-payers  of  the  town 
having  refrained  from  taking  any 
steps  to  review  the  proceedings,  dur- 
ing the  period  that  intervened  be- 
tween the  80th  of  August  and  the 
28d  of  December,  1870,  but  suffered 
the  commissioners  to  subscribe,  in 
May,  following,  for  stock  in  said 
rnifroad,  and  subsequently  to  issue 
the  bonds  of  the  town ;  wmch  bonds 
had  firone  into  circulation,  and  been 
used  m  the  construction  of  the  rail- 
road through  the  town;  held  that 
after  a  lapee  of  nearly  three  years 
since  the  affidavit  of  the  assessors 
was  made  and  filed,  and  more  than 
two  years  before  the  allowance  and 
issuing  of  a  writ  of  certiorari ;  and 
after  new  rights  had  been  ac<)uired, 
resulting  from  the  acts  of  the  public 
officers  of  the  town,  done  with  the 
apparent  consent  of  the  great  body 


of  the  tax-payers,  the  court  ou^ht 
not  to  retain  tne  writ  of  certiorari  to 
review  the  proceedings;  but  that 
the  same  should  be  msmiased  and 
quashed.  ib 

18.  The  allowance  of  a  writ  of  eertio- 
rari  rests  in  the  sound  discretion  of 
the  court.  ib 

19.  It  does  not  follow  that  because  a 
tax-payer  may  not  maintain  an  ac- 
tion to  restrain  the  assessment  or 
collection  of  a  tax,  or  to  restrain  or 
set  aside  proceedings  of  a  municipJ 
corporation,  he  may  not  be  entitled 
to  a  eerdorari  to  review  the  proceed- 
ings of  those  who  assessed  the  tax, 
or  performed  the  corporate  act.  and 
to  set  it  aside  if  found  to  have  been 
done  in  violation  of  law.  TIu  Peo- 
ple ezrd.  Akin  V.  Morgan,  478 

20.  The  decision  of  assessors,  under  the 
statutes  relative  to  the  bonding  of 
towns  in  aid  of  railroads,  that  the 
consents  of  the  required  number  of 
tax-payers  have  been  obtained,  and 
that  they  represent  the  requisite 
amount  of  property,  is  a  judicial  de- 
cision, ib 

21.  Such  decision  being  a  judicial  one, 
the  officer  or  body  making  it  is  not 
liable  for  any  errors  committed,  and 
the  mischief  is  complete  and  irre- 
mediable the  moment  the  bonds  set 
into  the  hands  of  a  bona  fide  holder 
for  value  without  notice  of  the  error 
or  defect  relied  on  to  avoid  them,  ib 

22.  And  as  a  tax-payer  is  precluded 
from  maintaining  an  action  in  equi- 
ty to  set  aside  the  proceedings,  and 
cannot  bring  any  legal  action  to 
protect  himself  against  an  unlawful 
issue  of  bonds,  he  is  remediless,  how- 
ever unjust  the  proceedings  to  bond 
the  town  may  be,  unless  he  is  en- 
titled to  review  the  proceedings  by 
certiorari.  tb 

28.  The  pendency  of  a  suit  in  equity, 
brought  to  cancel  the  bonds  issued 
by  a  town,  is  no  bar  to  the  remedy 
of  a  tax-payer,  to  review  the  pro- 
ceedings by  eerUorari,    i  ib 

24.  A  party  is  entitled  to  a  common 
law  certiorari  to  review  the  deter- 
mination of  a  body  or  officer  acting 
judicially,  when  he  has  no  other 
remedy.  ib 
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S(^.  A  town  18  not  the  proper  party  to 
be  the  relator  for  the  review  of  pro- 
ceedings to  bond  the  town  in  aid  of 
a  railroad  company.  ib 

26.  To  entitle  a  party  to  a  eertiorarij 
he,  or  it,  must  have  an  interest  in  the 
proceedings  that  are  intended  to  be 
Drought  up  by  it.  ib 

27.  After  assessors  have  considered 
and  decided  the  question  whether 
the  required  numW  of  tax-payers 
have  signed  consents  to  the  bonding 
of  a  town,  and  all  that  is  thereafter 
done  is  done  by  the  commissioners, 
in  preparing  the  bonds  and  subscrib- 
ing for  the  stock,  the  determination 
of  the  assessors  is  so  far  final  that  a 
certiorari  may  issue  to  bring  the  pro- 
ceedings up  for  review.  ib 

28.  The  court,  in  reviewing  proceed- 
ings, on  eertwrari,  is  governed  by 
the  return  of  the  officers  or  body  to 
whom  the  writ  is  directed.  It  will 
not  take  into  consideration  papers 
annexed  to  the  return.  ib 

29.  If  the  return  to  a  writ  of  eerUo- 
rari,  is  not  sufficiently  full  in  rela- 
tion to  the  matters  which  the  relator 
desires  to  have  reviewed,  he  should 
apply  for  a  farther  and  more  spe- 
dnc  return.  If  he  omits  to  do  so, 
the  return  will  be  held  sufficient  if 
it  sets  forth  the  determination  made, 
and  the  facts  upon  which  it  was 
founded.  t6 

80.  If  the  return  shows,  affirmatively, 
that  upon  the  facts  found  by  asses- 
sors, in  a  proceeding  for  bonding  a 
town,  the  determination  was  correct, 
that  is  sufficient.  It  is  not  necessary 
for  the  assessors  to  state  the  number 
of  tax-payers  whose  consents  were  ad- 
judged to  be  valid,  and  how  many 
were  rejected  as  invalid.  Tliat  de- 
tail, if  admissible,  can  only  be  ob- 
tained by  a  further  return.  i6 

81.  The  court,  upon  a  return  to  a  cer 
tiorari,  determines  whether  the  offi- 
cer or  body  making  the  return  ac- 
quired mrisdiction  to  do  the  act,  or 
make  the  determination,  which  is 
complained  of,  and  whether  it  has 
conformed  to  the  statute  by  which 
he,  or  it,  was  authorized  to  act      ib 

82.  After  assessors  have  determined 
that  a  majority  of   the    tax-payers  | 


of  a  town  have  consented  to  bood 
the  town,  and  the  assessots  have 
filed  the  affidavit  required  by  the 
statute,  their  decision  must,  for  tive 
pniposes  of  a  eerdorari  to  review 
their  proceedings,  be  held  to  be  coii- 
cluRve.  It  must  be  reviewed  by  the 
Supreme  Court  up<m  the  evidenee 
berore  the  assefoors,  and  not  upon 
any  other  or  different.  And  as  the 
court  cannot  get  the  benefit  cf  the 
assessor^  personal  knowledge  as  to 
the  identity  of  persons,  it  cannot  de- 
clare their  determination  erroneoos. 


CHATTEL  MORTGAGE. 

1.  A  chattel  mortgage  was  given,  up- 
on a  stock  of  goods  in  a  store^  worth 
$8,000,  to  secure  a  debt  evidenced 
by  the  mortg^agoi's  promissory  ootea, 
for  |1,400.  It  contained  a  provisioa 
that  it  should  be  a  continuing  li«i 
and  security  upon  stock  or  eoods  to 
be  thereafter  brought  into  tne  store, 
said  property  then  being  and  re- 
maining in  the  possession  of  the 
mortgagor;  provided,  always,  that 
the  mortgagor  should  pay  to  the 
mortgagee  $1,400,  the  amount  of 
said  notes,  with  interest,  as  provided 
therein ;  with  the  right  to  enter  into 
said  store  and  take  possession  of  the 
property  on  the  non-payment  of  said 
notes,  or  in  case  the  mortgaeen 
sliould  at  any  time  deem  themsnvea 
unsafe,  and  sell  the  same,  for  said 
debt,  ffdd  that  such  mortgage  was 
clearly  fraudulent,  as  against  credit- 
ors, upon  its  face  and  the  undisputed 
foots  of  the  case.  MuLuif,  r.  J., 
dissented.     FaUt  v.  ObfMied,  43,  46i 

2.  Hdd,  also,  that  a  foir  interpretatioQ 
of  the  mortgage  itself  implied  or  in- 
volved an  agreement  and  under- 
standing between  the  parties,  that 
the  mortgagor  should  go  on  with  the 
store,  selUne  the  goow  on  his  own 
account,  and  replenishing  the  stock 
from  time  to  time,  precisely  as  be 
had  previously  done,  aud  withont 
respect  to  the  mortgage,  till  the 
notes,  or  one  of  them,  which  the 
mortgage  was  given  to  secure,  ahuoki 
foil  due.  ib 

8.  £r«2(2, /MA«r,  that  the  provision  that 
the  mortgage  should  be  aoontinoinp; 
lien  and  security  upon  **  the  stock  or 
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ffoodfl  to  be  thereafter  brought  into 
Uie  atore"  imported  that  me  new 
fpooda  were  expected  to  be  brought 
into  the  store,  to  replace  those  Bold, 
BO  that  the  lien  should  be  continued, 
and  transferred  from  those  sold  to 
the  new  goods  thereafter  to  be 
brought  into  the  said  store;  and  the 
lien  was  thus  a  lien  flnctuatinf  from 
old  goods  as  sold,  to  new  ffoods  sub- 
stituted in.  their  place.  That  this 
was  the  clear  pnrpoee  and  intent  of 
the  parties,  as  fairly  inferable  from 
the  terms  of  the  mortgage  itsell    ib 

4.  Under  such  circumstances,  althonsh 
no  express  agreement,  in  words, 
between  the  parties,  that  the  mort- 
gagor shall  continue  to  sell  the 
goods  mortgaged,  and  the  business 
proceed  as  before  the  giving  of  the 
mortgage,  is  found  by  the  referee, 
such  an  agreement  or  understanding 
may  be  implied.  to 


CHECKS. 
See  Imtoxioation. 


COMMISSIONERS  OF  DOCKS. 
See  New  York,  (Citt  or,)  8  to  13. 


COMMISSIONS. 
See  CoxsiGNOR  and  Consighkb. 


COMPLAINT. 

1.  A  complaint,  in  the  first  count, 
alleged  that  on,  iftc,  the  defendant, 
for  value  received,  assigned  to  the 
pUuntiff  a  certain  judgment;  that 
subsequently,  on,  <fec.,  the  defendant 
discharged  said  judgment  of  record ; 
that  some  of  the  defendants  therein 
were  owners  of  certain  personal 
prpperty,  which,  but  for  such  dis- 
charge would  have  been  liable  to  ex- 
ecution and  sale;  that  such  defen- 
dants are  now  insolvent;  and  that 
the  plaintiff  was  injured  by  such  dis- 
chai^e.  The  second  count  in  the 
comphunt  was  an  ordinary  count  for 
money  had  and  received,  ffdd,  on 
demurrer,  1.  That  if  the  pleader 
was  right  in  supposing  that  the  law 
implied  a  promise  by  the  defendant 
not  to  satisfy  the  judgment  after  it 


was  assigned  to  the  plaintiff,  he  waa 
bound  to  allege  that  the  defendant 
undertook  ana  promised  not  to  sat- 
isfy it,  in  order  to  make  it  a  count 
on  contract.  2.  That  for  the  want 
of  such  an  averment,  there  was  a 
mi^oinder  of  causes  of  action ;  the 
one  being  for  a  tort,  and  the  other 
on  contract  Booth  v.  The  Farmers 
asul  Mechanic^  National  Bank  of 
Bocheeter,  467 

2.  The  first  count  in  a  complaint 
contained  a  cause  of  action  to  re- 
cover damages  for  fraud  and  deceit 
in  the  sale,  by  the  defendant,  to  W., 
M.  and  D.,  of  an  interest  which  the 
defendant  represented  that  he  owned 
in  a  lease  of  oil  lands.  It  alleg^ 
the  falsity  of  the  representations; 
the  procurement  by  means  of  them 
of  the  price  agreed  to  be  paid  for  the 
interest ;  that  by  reason  of  the  fraud, 
the  pUuntiff  sustfuned  damages ;  and 
that,  by  the  agreement,  the  defen- 
dant was  to  convey  the  interest  in 
the  lease  to  D.,  for  the  benefit  of  the 
purchasers ;  and  that  the  conveyance 
was  made,  accordingly.  It  was  fur- 
ther alleged  that  W.  and  M.  had  as- 
signed to  the  plaintiff  all  their  rights, 
legal  and  equitable,  in  and  to  the 
money  paid  to  the  defendant  for  the 
interest  in  the  lease,  and  to  all 
claims  they,  and  each  of  them,  had 
against  the  defendant,  growing  out 
of  the  purchase  of  such  interest; 
and  that  D.  had  released  the  de- 
fendant from  all  claims  he  had 
against  the  defendant,  growing  out 
of  the  matters  aforeeaio.  MeSi,  on 
demurrer,  1.  That  the  said  first 
count  contained  a  cause  of  action  for 
the  deceit ;  and  that  it  was  assign- 
able. 2.  That  inasmuch  as  only  two 
of  the  three  purchasers  of  the  inter- 
est in  the  lease  assigned  to  the  plain- 
tiff, and  as  the  purchase  was  by  the 
three  jointly,  there  was  a  defect  of 
parties;  but  the  same  was  covered 
by  the  allegation  in  the  complaint 
that  D.  had  released  the  defendant 
from  liability  to  him.  Woodbury  v. 
Ddoee,  601 

8.  The  same  complaint  contained  a 
second  cause  of  action,  on  what  was 
called  an  implied  covenant,  that  the 
defendant  had  the  interest  in  the 
said  lease  that  he  pretended  to  sell 
to  W.,  M.  and  D.  Hdd  that  the 
second  count  contained  no  cause  of 
action.  ib 
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4.  In  the  third  and  fourth  oountB  it 
was  alleged  that  the  defendant  was 
indebted  to  the  plaintiff  for  money 
had  and  received  by  the  defendant 
of  W.  and  M.  "on   Ac  as  above 
stated ;"  held  that  this  averment  in- 
corporated the  allegations  of  the  first 
count    into    the    third    and   fourth 
counts,    and    rendered    the    latter, 
counts  for  money  had  and  received 
by  means  of  fiuse  and  fraudulent 
representations;    and    that   as    the 
liaoility  grew  out  of  the  same  trans* 
action,   as   was    alleged,   with  that 
contained  in   the  first  count,  they 
were  properly  united,  and  contained 
causes  of  action.  ib 


CONFUSION  OF  BOUNDARIES. 
See  Action,  1,  2,  3,  4. 

CONSIDERATION. 
See  AoanuuENT,  1,  4,  14. 


CONSIGNOR  AND  CONSIGNEE. 

The  plfdntiflb,  being  distillers  residing 
at  Buffalo,  in  the  winter  of  1871  con- 
signed to  the  defendants,  commission 
merchants  at  New  York,  497  barrels 
of  whisky,  to  be  sold,  on  a  commis- 
sion of  two  and  one-half  per  cent. 
The  defendants  sold  84  barrels,  on 
which  they  received  that  commis- 
sion, and  made  advances,  which  were 
reimbursed  from  the  sales ;  and  they 
paid  the  taxes  on  the  whole  quan- 
tity. The  plaintiff  through  their 
travelling  agents,  sold  220  barrels, 
and  ordered  the  defendants  to  for- 
ward the  same  to  the  purchasers; 
which  they  did,  and  entered  all  the 
sales  on  their  books.  On  the  Ist  of 
November,  1871.  there  remained,  in 
the  defendants'  possesion,  193  bar- 
rels of  said  whisky,  unsold ;  which 
they  refused  to  deliver,  until  they 
should  be  paid  their  commianon  of 
two  and  a  half  per  cent  on  sud  193 
barrels,  and  upon  the  220  barrels 
sold  by  the  plaintifi^'  agents.  In 
wder  to  get  {wssesaion  of  the  193 
barrels  remaining  unsold,  the  plain- 
tiflb  paid  the  defendants  the  amount 
claimed  for  commissions.  In  an  ac- 
tionto  recover  back  that  sum,  held, 
1.  That  the  defendants  were,  by  the 
agreement,   entitled   to  two  and   a 


half  per  cent  on  salea.  That  Ois 
was  not  earned  until  an  actual  ioa* 
^de  sale ;  but  that  it  was  not  eseai- 
tial  that  the  sale  diould  be  made  by 
themselves.  That  a  sale  by  the 
plaintiffs,  after  a  delivery  o^  the 
property  to  the  defendants,  and 
which  sale  the  defendants  completed 
by  a  delivery  of  the  whisky,  was 
such  a  sale  as  entitled  the  defeadants 
to  their  commlssiona  2.  Bnt  that 
the  defendants  were  not  entitled  to 
the  two  and  a  half  per  cent  conmiis- 
sion  on  the  whidcy  unsold ;  but  only 
to  such  a  proportion  of  it  as  tlw 
trouble  and  risk  incurred  bore  to  the 
whole  trouble  and  risk  which  would 
have  been  incurred  had  the  property 
been  actually  sold  by  theoL  3.  That 
so  much  of  the  sum  demanded  as  ex- 
ceeded the  amount  to  which  the  de- 
fendants were  entitled  was  iUegally 
demanded.  And  that  refnaag  to 
^deliver  the  property  until  wnth  ille- 
gal demand  was  complied  with,  rea- 
aered  the  payment  compulsory,  to 
the  extent  of  such  iDegal  demand. 
Briffjfe  v.  Boyd,  197 


CONSTITUTIONAL  LAW. 


See  StatutbSw 


CONTINUING  ACTION. 
See  Peactick,  22. 


CONVERSION. 

See  Daxaoeb. 
Receipt,  6. 


CORPORATION. 

1.  Although  a  corporation  has  abved 
its  power,  or  committed  acts  which 
are  unlawful,  it,  nevertheleaB,  ooa- 
tinues  legally  to  exist  as  a  corporate 
body,  until  tJie  State  or  government 
which  created  it  shall,  by  a  proper 
proceeding,  procnre  an  adjudication 
and  enforce  a  Ibrfeitnre  of  the  char- 
ter. Chme^  V.  The  Vermtmi  Capper 
Mimimff  Comjponjf,  MO 

2.  Acts  which  are  improper  do  not,  of 
themselves,  work  a  diasi»lutioa ;  sad 
if  the  stockholders  participated  ia 
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Badi  acts,  Uiey  will  not  be  heard  to 
allege  their  invalidity.  ib 

8.  The  charter  of  a  corporation  created 
by  the  State  of  Vermont  aathorized 
the  makiuf  and  alteration  of  audi 
by-laws  and  regulations  as  a  major- 
ity of  the  corporators  should  direct ; 
and  it  was  expressly  made  subject  to 
the  compiled  statutes  of  that  State, 
which  provided  that  the  shares  in 
any  private  corporation  misht  be 
sold,  in  case  the  owner  should  neg- 
lect or  refuse  to  pay  any  tax  or  as- 
sessment duly  laid  according  to  the 
by-laws  thereof.  At  a  meeting  of 
the  stockholders,  held  in  the  city  of 
New  York  on  the  26th  of  Decenober, 
1856,  an  amendment  to  the  by-laws 
was  adopted,  by  which  the  directors 
were  authorized  to  assess  the  stock 
of  the  company,  not  exceeding  five 
cents  a  share;  and  authorizing  a 
sale  at  public  auction  of  any  shaf  es, 
the  assessment  upon  which  should 
not  be  paid.  Unaer  this  authority, 
certain  shares  were  sold,  for  non- 
payment of  assessments,  and  new 
certificates  issued  therefor,  to  the 
purchasers ;  the  oriHnal  owners  hav- 
ing notice  o^  and  submitting  to  such 
ucuuu  u^  Lue  company.  The  plain- 
tiif,  claiming  to  be  owner  of  these 
shares,  under  assignments  of  the 
original  certificates,  from  the  former 
owners,  brought  an  action  against 
the  company,  to  recover  damage 
for  its  refusal  to  transfer  such  stock 
to  him.  ffdd,  1.  That  there  was 
lawful  authority  for  the  assessment ; 
and  even  assuming  that  the  meeting 
of  the  stockholders,  at  which  the  as- 
sessment was  authorized,  was  a  spe- 
cial meeting,  and  held  out  of  the 
^tate  of  Vermont,  it  was,  neverthe- 
less, competent  for  the  stockholders, 
as  between  themselves,  to  waive 
those  irregularities,  and  to  assent 
to  the  validity  of  the  prooeedine:. 
2.  That  after  they  had  done  so,  and 
action  had  been  taken,  by  the  corpo- 
ration, on  the  basis  of  the  proceed- 
ing of  the  stockholders,  and  such  ac- 
tion had,  by  the  sale  of  stock  for 
unpaid  assessments,  and  the  issuing 
of  new  certificates  to  the  purchasers, 
placed  the  corporation  in  a  new  posi- 
tion, the  stockholders  who  had  par- 
ticipated in  the  proceeding  could  not 
be  heard  to  object  to  it ;  but  were 
ettomed  by  their  voluntary  acts. 
8.  That  if,  with  knowledge  of  the 
proceeding,  shareholders  participat- 


ed in  such  action,  and  for  years  ac- 
quiesced in  it,  they  were  bound  by  .^ 
it;  and  the  stock  which  they  held 
was  subjected  to  the  consequences. 
4.  That  upon  a  transfer,  by  such 
stockholders,  of  their  certificates,  the 
assignees  got  no  better  title  or  supe- 
rior right,  in  respect  to  the  stock, 
than  the  assignors  had ;  which  was 
no  title  at  aU.  6.  That  the  action 
of  the  company,  in  issuing  new  cer- 
tificates for  the  shares  to  the  pur- 
chasers at  the  assessment  sales,  took 
away  from  the  original  certificates 
all  value ;  and  they  no  longer  repre- 
sented the  shares,  for  the  original 
shareholders  had  forfeited  their 
stock.  ib 

See  Railroad  Ck>]iPANiE8,  9. 


COSTS. 

On  appeal  from  a  judgment  of  a  jus- 
tice's court,  a  new  trial  was  had  in 
the  county  court,  and  a  verdict  found 
for  Uie  plaintifis  for  ^85.  The  de- 
fendant, on  a  case  and  exceptions, 
moved  for  a  new  trial,  which  was  de- 
nied, with  $10  costs  to  the  plaintilb. 
The  defendants  appealed  to  the  Su- 
preme Court  from  the  judgment,  and 
from  the  order  denying  a  new  triaL 
The  Supreme  Court,  at  General 
Term,  decided  to  affirm  in  part,  and 
reverse  in  part,  and  made  an  order 
in  these  words :  "  Judgment  reversed 
as  to  the  first  cause  of  action,  and 
affirmed  for  the  debt  of  the  defendant 
T.E.  for  $22.98,  with  interest  *  * 
with  coeie  of  appeaU  to  ike  appel- 
lants"  The  derk  taxed,  for  the  de- 
fendants, costs  of  the  county  courts 
and  $10  costs  of  motion  for  new  trial, 
in  that  court,  and  $60  on  appeal 
from  the  order,  and  $60  on  appeal 
from  the  judgment,  and  disburse- 
ments in  tiie  ]ustice's  court,  and  in 
the  Supreme  Court.  On  appeal  from 
the  taxation,  h£ld,  1.  That  under 
section  806  of  the  Code,  the  General 
Term  had  the  right,  as  well  as 
power,  to  exercise  its  discretion  in 
respect  to  the  costs  of  the  appeals  in 
this  court.  2.  That  the  oroer  of  the 
General  Term  having  declared  the 
affirmance  and  reversal  to  be  "  with 
costs  of  appeals  to  the  appellants," 
such  order  was  binding,  and  con- 
trolled, until  modified;  notwith- 
standing an  expression  in  the  opin-' 
ion  of  the  court  to  the  contrary. 
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8.  That  the  "appeals'*  referred  to, 
in  tiie  order,  were  the  appeals  to  the 
Supreme  Court  4.  That  in  virtue 
of  the  order  made  by  the  General 
Term,  the  appellants  were  entitled 
to  taz  the  co«ts  of  appeals  to  the 
General  Term,  with  the  disburse- 
ments   made   upon    such    appeals. 

5.  That  the  appellants  were  entitled 
to  the  costs  and  disbursements  of  the 
appeal  from  Uie  order,  as  well  as  to 
t£e  costs  and  disbursements  of  the 
appeal  from  the  judgment ;  t.  «.,  $60 
on  appeal  from  the  order,  and  |60 
on  appeal  from  the  Judgment,  and 
disbursements  in  the  Supreme  Court. 

6.  That  the  defendants  improperly 
included  in  the  taxation  the  itm  of 
$10  "costs,  motion  for  new  trial." 

7.  That  the  costs  of  the  justice's 
court,  and  the  costs  of  the  county 
court,  were  improperly  allowed  to 
the  defBudant,  by  the  clerk.  Z^nnox 
T.  Eldred,  526 

2.  A  party's  right  to  costs  of  a  motion 
rests  upon  the  order,  not  upon  any 
statute ;  as  costs  of  motions  are  in 
the  discretion  of  the  court.  ib 

See  JuDOiOEirr,  2. 


COUNTERr-CLAlM. 

1.  The  board  of  trustees  of  Oakland. 
California,  granted  to  the  plaintiflfs 
the  exclusive  privilege  of  running  a 
ferry  between  that  place  and  oan 
Francisco.  The  plaintiffs,  in  con- 
sideration of  a  certain  percentage  of 
the  receipts  from  the  ferry,  assigned 
and  transferred  to  the  defen&nts 
such  rights  as  they  had  under  the 
ordinance  and  gprant  of  the  trustees 
of  Oakland;  not  covenanting  that 
the  privileges  and  rights  of  ferriage 
so  assign^  were  "exclusive."  In 
an  action  for  an  iiccounting  by  the 
defendants  as  to  the  receipts  from 
the  ferry,  and  for  payment  of  the 
plaintilfis  share ;  it  was  held  that  in 
the  absence  of  any  covenant  on  the 
part  of  the  plaintiffs  that  the  ferry 
privilege  was  exclusive,  it  was  not 
competent  for  the  defendants  to 
allege,  as  a  counter-claim  or  defence, 
that  the  town  of  Oakland  had  not 
the  power  to  confer  the  exclusive 
right  of  ferriage,  and  that  thereby 
the  defendants  had  sustained  dam- 
ages.    CarperUier  v.  Miniuniy      293 


2.  That  the  plaintifis  ooold  not,  en 
that  account,  be  held  responfflble  for 
the  loss  or  gain  of  the  contract ;  the 
defendants  not  having  reseinded  the 
contract,  nor  offered  to  restore  what 
they  had  acquired  under  iL  ib 

S.  Hdd,  aim,  that  if  the  tenatees  of 
Oakland  had  no  legal  ri^t  to  estab- 
lish or  grant  the  exdunve  privile^ 
of  a  ferry,  it  was  a  mistake  of  law; 
and  that  both  parties  having  acted 
under  the  mistake,  no  chum  for 
damages  could  arise  out  of  such  mis- 
take; nor  was  it  a  defence  to  the 
plaintifb'  whole  cause  of  action,     ih 

4.  Hdd,  further,  that  no  warranty 
could  be  predicated  on  the  oontnct 
because  of  a  mistake  of  law.  t( 

See  Agrksmxht,  16. 
Towns.  13. 


COURT  OF  APPEALa 

1.  This  court  is  bound  by  the  decisSoos 
of  the  Court  of  Appeals,  and  most 
enforce  Uie  law  as  that  court  declares 
it ;  unless  the  Supreme  Court  of  the 
United  States,  on  appeal  from  the 
judgment  of  the  Court  of  Appeals, 
should  reverse  it;  in  which  case,  this 
court  will  give  effect  to  that  de- 
cision, in  the  case  in  which  it  is 
made.     The  Town  of  Venice  v.  Brerd, 

6»7 

a.  But  whether  the  legal  principles 
enunciated  by  the  federal  court  shall 
be  applied  in  other  cases,  must  be 
asserted  by  the  Court  of  AppeaLs; 
especially  when  the  views  of  Uie  two 
courts  differ,  as  to  the  Uf-  ^ 

See  JtrDGMENT. 

JCDICIAI,  DB0ISIO9&. 


COVENANT. 


See 


CRIMINAL  LAW. 

1.  Although  many  of  the  techniealitiet 
of  former  times  are  still  permitted  to 
shield  offenders  from  the  punishment 
due  to  their  crimes,  notwithstandioj^ 
the  reasons  which  justified  their 
adoption  have  long  since  pasixd 
away,  yt't  the  courts  are  gradually 
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applying  ihe  more  wise  and  safe  rule 
that  no  error  shall  avail  a  prisoner, 
unless  it  manifestly  appears  that  it 
may  have  done  him  some  material 
injury.  Per  Mullin,  P.  J.  JPralich 
V.  The  People,  48 

2.  Whether  the  court  below  was  right 
or  wrong  in  allowing  questions  to  be 
put  to  the  prisoner,  and  others,  on 
the  trial,  with  the  view  of  impeach- 
ing his  testimony,  what  the  prisoner 
sidd,  at  any  time  after  the  commis- 
sion of  the  offence  is  competent 
against  him  as  admissions;  and 
these  admissions  can  be  proved  by 
himself,  or  any  other  person  who 
knew  of  them.  %b 

8.  When  a  prisoner,  on  trial,  takes  the 
stand  as  a  witness  in  his  own  behalf 
he  is  subject  to  the  same  rules  of 
examination,  and  to  be  contradicted, 
as  any  other  witness.  ib 

4.  It  is  therefore  competent  to  show 
that  his  testimonv,  as  to  being  un- 
conscious of  what  ne  did,  while  com- 
mitting the  crime,  and  for  some 
Ume  afterward,  was  not  true.  It 
could  not  be  true  if,  very  soon  there- 
after, he  related  to  the  witness  the 
manner  in  which  the  crime  was 
oonmiitted.  t6 

5.  The  counsel  of  a  prisoner  cannot  be 
heard  to  assail  tne  charge  of  the 
court,  upon  the  trial,  when  he  has 
not  excepted  to  it,  or  the  exception 
is  too  general  to  be  available.         ih 

6.  Whether  or  not  mere  words,  uttered 
in  the  hearing  of  a  person  who,  by 
reason  thereof,  kills  another,  can  l>e 
permitted  to  reduce  the  killing  from 
murder  to  manslaughter,  it  is  clear 
that  information  oonmiunicated  by 
others  to  the  person  who  kills  an- 
other, 'because  of  it,  can  never  be 
permitted  to  reduce  the  grade  of  the 
crime.  ib 

7.  Upon  a  writ  of  error  the  court  has 
no  power  to  hear  a  motion  for  a  new 
trial  upon  the  ground  that,  since  Uie 
trial,  material  evidence,  favorable  to 
the  prisoner,  has  been  discovered.  i6 

8.  If  such  a  motion  can  be  made  in 
any  court,  it  must  be  made  in  the 
oyer  and  terminer.  It  cannot  be 
made,  in  the  first  instance,  at  the 
General  Tenn.  ib 


9.  An  indictment,  in  addition  to  the 
charge  of  grand  larceny  for  which 
the  prisoner  was  tried,  contained  an 
averment  that  the  prisoner  had  been 
tried  and  convicted,  previously,  of 
grand  larceny,  and  sentenced  to 
the  State's  prison,  from  which  he 
had  been  duly  discharged  and  re- 
mitted of  such  judgment.  It  was  ob- 
jected that  there  was  no  proof  that 
the  prisoner  was  duly  dischai^ged 
and  remitted  of  such  sentence.  The 
record  showed  a  conviddon  on  the  6th 
of  February,  1871,  and  a  sentence  to 
imprisonment  for  one  year.  The 
present  indictment  was  found  in 
June,  1872.  Htid  that  the  fact  that 
the  term  for  which  the  prisoner  was 
convicted  had  expired  was  sufficient 
evidence,  to  go  to  the  jury,  as  to  his 
being  discharged  of  that  conviction. 
JohiMon  V.  The  People,  842 

10.  It  was  also  objected  that»  admit- 
ting the  record  in  evidence,  before 
the  prisoner  was  convicted  of  the 
second  offence,  was  proving  his  bad 
character,  before  he  had  put  his 
character  in  issue.  Heid,  that  this, 
undoubtedly,  would  be  the  rule,  if 
the  object  was  merely  to  prove  bad 
character ;  but  that  the  record  was 
not  offered  for  that  purpose,  but  to 
prove  a  fact  which  the  leg^lature 
iiad  made  proper  to  be  proven,  viz., 
a  previous  conviction.  ib 

1 1.  That  there  is  nothing  in  the  statute, 
which  requires  the  prior  conviction 
to  be  averred  in  the  indictment. 
But  if  the  matter  is  properly  inserted 
therein,  it  may  with  propriety  be 
proved,  on  the  trial,  and  the  verdict  of 
the  jury  taken  thereon.  ib 

12.  That  the  inqoiry  is  sanctioned 
by  law,  and  so  far  it  must  be  con- 
sidered as  altering  the  rule  as  to 
chuucter,  ^hich  would  otherwise 
exclude  such  evidence.  ib 


CURRENT   MONET   OF   THE 
STATE. 

Current  money  of  the  State  of  New 
York  is  United  States  legal  tender 
greenback  notes,  as  well  as  gold  and 
silver  coin.  Slrantoghan  v.  Yoi^- 
mane,  892 
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CUSTOM. 
See  EYiDKfCB,  3. 


D 


DAMAGES. 

1.  The  general  role  is  that  in  an  ac- 
tion f(Ar  the  conyenion  of  personal 
property,  the  measure  of  damages  is 
the  market  yalue  of  the  property  at 
the  time  and  place  of  conyersion, 
with  interest  thereon  to  the  time  of 
the  trial.  But  there  are  eeyeral 
modifications,  or  exceptions,  to  the 
general  rule.     Spieer  y.  Waiere,  227 

2.  Where,  in  an  action  for  the  conyer- 
sion  of  lumber  which,  it  was  proyed, 
had  a  market  yalue  at  the  place  of 
conyersion,  the  court  charged  the 
jury  that  if  the  lumber  was  to  be 
taken  to  the  Troy  market,  to  be 
sold  there,  in  the  plaintiflfs*  lumber 
yard,  they  were  entitled  to  reooyer 
its  market  yalue  there,  less  the  cost 
and  risk  of  transportation ;  held  that 
the  charge  was  erroneous.  ib 

See  Agreemsnt,  8. 

PaUfCIPAL  AND  AOEMT,  9,  10. 
VufDOa  AND  PuaCHASBK,  11. 


DEDICATION. 
See  Highways,  2. 


DEBTOR  AND  CREDITOR. 

1.  Under  particular  circumstances,  a 
creditor  of  the  estate  of  a  deceased 
person  may  maintain  an  action  to 
collect  his  debt  from  a  debtor  to  the 
estate.     FUktr  y.  HubbdL,  74 

2.  Where  H.,  the  executor  of  B.'s 
estate,  whose  duty  it  was  to  see  to 
the  collection  of  the  assets  of  such 
estate,  and  to  pay  the  legacies,  was 
also  the  administrator  de  home  non 
of  A.'8  estate,  which  was  claimed  to 
be  the  debtor  of  B.'s  estate;  hdd 
that  inasmuch  as  he  could  not,  as 
executor  of  one  estate,  sue  himself  as 
administrator  de  6onu  non  of  the 
other,  he  stood  in  a  position  which 
was  equiyalent,  in  its  effects,  to  a 
fraudulent  collusion,  or  a  refusal  to 


sue;  and  that  under  sudi  (srcnm- 
stancee,  the  legatees  under  B.*8  wiU, 
claiming  that  as  such  legatees  they 
were  creditors  of  B.'s  ertatc,  mi^t 
maintain  an  action  against  H.  as 
executor  of  B.  for  the  constmotion 
of  the  wills  of  A.  and  B.  and  the  es> 
tablishment  of  thdr  rights  thereon- 
der,  and  the  payment  of  their  lesa- 
cies.  But  that,  upon  the  oonstnictuiB 
of  the  will  of  a1  as  daimed,  an  bd- 
counting  between  the  two  estates 
being  necessary,  H.  was  a  neceeoaiy 
party  to  the  suit  in  his  character  A 
adnunistrator  of  A.'s  estate,  also; 
and  that  without  his  presence  in  that 
character,  the  suit  would  be  fruitless 
and  nugatory,  and  could  not  proceed 
to  a  decree  against  A.'s  estate.       ik 

8.  Hdd,  also,  that  if  the  legatem  could 
maintain  the  action  at  all,  they  might 
call  for  the  construction  of  the  will 
of  A. ;  such  construction  being  neces- 
sary to  the  determination  of  the 
Question  whether  A.*s  estate  was  in- 
aebted  to  the  estate  of  B.  i6 

4.  And  that  if  the  plaintiflfe  coold 
maintain  the  action  at  all,  they 
might  join  in  the  same,  as  creditors 
haying  claims  of  equal  degree,  and 
under  like  circumstances.  ti 

6.  Where  the  defendants,  at  the  time 
of  making  a  fraudulent  transfer  of 
their  property,  had  in  their  poiwwi 
sion  a  6-20  U.  S.  bond  for  f  1,000, 
belonginff  to  Uie  plaintiff,  which  they 
afterward  conyerted  to  their  own 
use ;  hdd  that  although  the  plaintiff 
was  not,  at  the  time  of  making  the 
conyeyance,  a  creditor,  in  the  ordi- 
nary meaning  of  that  term,  yet  she 
was  equitably  entitled  to  protectioo 
affidnst  the  fraudulent  transfer,  to 
the  same  extent  as  if  she  had  then 
held  a  debt  for  $1,000  apinst  the 
defendants.   PencBeUmY.  Affha,  196 

6.  Where  debtors  giye  to  their  credi- 
tor, in  full  payment  and  diachaige 
of  the  debt,  the  promissory  note  of 
third  persons  who  had  preyiously 
failed,  and  become  insolyent,  thougn 
that  fact  was  unknown  to  the  par- 
ties, at  the  time  of  the  transfer,  the 
creditor  may  rescind  the  contract; 
unless  it  appears  that  he  agreed  to 
receiye  the  note  in  payment  whetlier 
the  makers  had  &il6d  or  not.  Rob- 
erts y.  FUher,  SOS 
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^.  There  is  no  doubt  of  such  a  rule 
being  well  settled  law  in  the  case 
of  bulk  bills ;  and  the  decision  of  the 
Court  of  Appeals  in  Hobertt  v.  FUher, 
(43  N.  Y,  169,)  must  be  regarded  as 
applying  the  same  rule  to  promis- 
sory notes.  ib 

8.  Where  it  appears,  from  the  whole 
evidence,  that  both  parties  were  act- 
ing in  ignorance  of  the  failure  of 
the  makers,  this  gives  the  creditor 
the  right  to  rescind  the  contract,  on 
discovery  of  the  mistake.  ib 

9.  Under  such  circumstances,  in  an  ac- 
tion by  the  creditor,  to  recover  the 
amount  of  the  ori^^iud  debt,  there 
is  no  question  to  be  submitted  to 
the  jury ;  and  there  is  no  error  in 
directing  a  verdict  for  the  plain- 
tiff ib 

10.  When  drafts  of  a  third  person  or 
«  company,  received  by  a  creditor,  are 

not  taken  as  payment,  but  simply  to 
apply  in  payment  of  the  debt  when 
coUected,  they  can  have  no  effect  on 
the  creditor's  rights,  so  long  as  they 
remain  unpaid;  except  to  suspend 
his  remedy  until  they  become  due. 
Alien  V.  Clark,  663 

11.  They  are  to  be  deemed  as  taken 
simply  as  collateral ;  and  the  credi- 
tor has  the  right  to  prosecute  them 
to  judgment  and  execution  without 
prejudice  to  his  right  afterward  to 
proceed  against  the  principal  debtor, 
so  long  as  he  fails  to  secure  satisiiBC- 
tion.  ib 

See  Association. 


DECLAKATIONS. 

See  Dked,  7. 

Guardian  and  Ward,  1. 


DEED. 

1.  Where  a  deed,  executed  by  H.  and 
wife  to  M.,  was  put  into  the  hands 
of  a  third  person,  with  directions  to 
obtain  a  deed  from  M.  to  H.'s  wife, 
and  was  delivered  upon  that  condi- 
tion, and  M.  retained  the  same,  and 
refused  to  execute  a  deed  to  H.'s 
wife ;  held  that  the  deed  to  M.  never 
became  operative,  by  reason  of  the 
non-performance  of  the  condition  on 


which  it  was  delivered.    Pendleion 
V.  Ifttghee,  186 

2.  F.,  being  the  owner  of  land,  on 
which  there  was  a  saw-mUl  with  the 
machinery  therein,  gave  a  mortgage 
thereon  to  F.,  which  was  foreclosed, 
and  the  premises  sold,  and  bid  in 
by  S.  Subsequently,  S.  contracted 
to  sell  the  premises  to  the  plaintiff, 
who  went  into  and  continued  in 
possession.  Prior  to  the  sale  under 
the  judgpnent  of  foreclosure,  F.  had 
severed  the  machinery  Ac.  consist- 
ing of  a  muley-head,  dogs,  large  rag- 
wheel,  iron  wheels  ^c.  from  the 
freehold,  but  left  the  articles  thus 
severed  in  and  about  the  mill,  where 
they  remained  at  the  time  of  such 
sale,  and  of  the  contract  to  sell  to 
the  plaintiff.  Such  machinery  was 
annexed  to,  and  formed  a  part  of  the 
realty,  when  the  mortga^  was 
given.  Held,  1.  That  by  virtue  of 
the  mortgage,  F.,  the  mortgagee, 
acquired  a  hen  on  all  that  formed 
a  part  of  the  realty  at  the  time  it 
was  nven ;  and  that  when-  he  fore- 
closed, he  had  a  right  of  action  for 
the  property  that  had  been  pre- 
viouslv  severed.  2.  That  it  was  not 
material  whether  the  remedy  of  the 
mortgagee  was  trover  for  the  prop- 
erty severed,  or  an  action  for  the 
damages  .sustained  by  reason  of  the 
severance.  That  in  either  case,  the 
property  having  ceased  to  be  a  part 
of  Uie  realty,  a  conveyance  of  the 
premises  to  which  it  was  attached 
would  not  carry  the  articles  severed. 
8.  That  on  the  sale  of  the  land,  by 
S.  to  the  plaintiff,  the  property 
which  had  been  previously  severed 
did  not  pass ;  even  if  S.  became  the 
owner  of  it  by  virtue  of  hb  purchase 
of  the  land  at  the  foreclosure  sale. 
a  Dougherty  v.  Fdi,  220 


8.  Unless  personal  property  is  men 
tioned  in  a  deed  of  land,  it  will  not^ 
of  course,  pass. 


not, 
ib 


4.  The  defendant  purchased  a  house 
and  lot,  and  without  any  request 
from  the  plaintiff,  (his  daughter,)  or 
any  intiination  from  him  of  his  in- 
tention to  give  her  a  deed  thereof,, 
directed  the  deed  to  be  made  to  her, 
and  it  was  so  made  and  delivered  to 
him  by  the  grantor.  The  defendant 
afterward  informed  the  plaintiff  of 
what  he  had  done,  and  she  assented 
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to  it»  and  requested  him  to  put  the 
deed  on  record;  which  he  a^eed 
to  do.  Hdd,  1.  That  it  oonld  not 
be  questioned  but  that  the  defen- 
dant intended  the  title  should  pass 
from  the  grantor;  nor  but  that  it 
could  not  pass  to  ^q  grantee,  unless 
there  was  a  delivery  of  the  deed. 
That  the  delivery  to  the  defendant 
was  for  the  plaintiff;  and  such  de- 
livery vested  the  title  in  the  plain- 
tiff. 2.  That  the  conveyance  to  the 
plaintiff  was  by  way  of  advance- 
ment, and  the  defendant  held  it  for 
her  benefit.  She  paid  nothing  for 
it,  and  nothing  was  demanded  from 
her,  for  it.  Tnat  in  such  a  case  the 
title  passes,  although  the  deed  may 
be  retuned  by  the  grantor ;  unless 
the  existence  of  an  mtention  that  it 
should  not  pass  until  an  actual  deliv- 
ery is  clearly  established.  Shrader 
V.  Bonker,  608 

IW  And  the  defendant  having  snbse- 
quently  upon  the  promise  "  to  malce 
it  all  rignt"  with  her,  induced  the 
plaintiff  to  convey  the  house  and  lot 
to  a  third  person,  in  part  payment 
of  the  purchase  money  of  a  farm 
purchased  of  him  by  the  defendant ; 
ileldy  in  the  absence  of  any  evidence 
that  the  plaintiff  intended  to  give 
the  house  and  lot  to  the  defendant,  or 
that  he  understood  the  property  was 
ffiven  to  him,  the  defendant  became 
uidebted  to  the  plaintiff  for  the  value 
thereof,  and  the  latter  could  main- 
tain an  action  to  recover  that  amount, 
with  interest  ib 


6.  Hddt  alw,  that  the  defendant  be- 
came, instantly  upon  the  execution 
of  the  deed  by  the  plaintiff,  the 
debtor,  to  her,  to  the  value  of  the 
house  and  lot ;  and  It  was  his  duty 
to  pay  it  on  the  spot ;  no  credit  be- 
ing given,  or  contemplated,  unless 
security  was  given.  i6 

7.  Declarations  of  the  defendant,  made 
to  an  a89essor  who  called  on  him 
for  the    purpose   of   assessing    his 

Jiroperty,  that  the  house  and  lot  be- 
onged  to  the  plaintiff,  were  objected 
to  as  immaterial  and  incompetent, 
on  the  ground  that  it  was  proving 
title  to  land  by  oral  admissions; 
Held  that  it  being  obvious  that  such 
was  not  the  object  of  the  evidence, 
but  that  it  was  received  by  the  court 


as  bearing  on  the  question  of  tiie 
delivery  of  the  deed,  it  was  lor  ttai 
purpose  competent  i6 

8.  The  defendant's  connael  offered  to 
prove  that  the  porpoM  of  the  defcn- 
dant,  in  taking  the  deed  in  tiie  Bane 
of  the  plaintiff  was  to  keep  it  in  Us 
own  posaesmon,  with  a  view  to  de- 
li vering  it  to  her  in  case  they  eiiMied 
a  snbs^uent  arrangement,  by  vUch 
he  should  have  certain  rights  is 
consideration  of  the  deed.  Hdd 
that  this  being,  in  snbaCaDoe  an  oftr 
to  prove  the  undisdoaed  purposes  of 
the  defendant — the  operations  oi  Us 
own  mind— the  evidraoB  was  pvep> 
erly  rejected.  H 


9.  Such  evidence  is  never  adnuaaible  to 
affect  the  rights  of  third  persons; 
unless  where  a  party's  intention  be- 
comes a  legitimate  subject  of  inqniiy. 
Per  MuLUK,  P.  J.  ib 

See  Eqcttt  Jubisdiotioii,  1  to  S. 

F&AUDULB9IT  CoWfWTAMOMa^ 


DELIVERY. 

See  AoBSEMKHT,  17. 
Dbbd,  1,  4,  7. 


DISCOVERY  OF  BOOKS  AHD 
PAPERa 

See  PaAcncB,  15,  16, 17. 


DIVIDEND. 

A  dividend  earned  but  not  dedared, 
belongs  to  the  person  owning  the 
stock  when  the  dividend  is  actually 
declared,  tind  not  to  the  person  who 
was  owner  of  the  stock  prior  to  such 
declaration.  Brundage  t.  Bnm- 
doge,  S97 


DRAFTa 


See  Bnxa  of  T^Tf  awc^ 


DURESa 
See  PaoiossoRT  Notb»  9, 10. 
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EJECTMENT. 

1.  In  an  action  of  ejectment,  to  re- 
cover the  poeseaaion  of  a  atrip  of 
land  lying  b^ween  iarma  owned 
by  the  plidntiff  and  defendant,  re- 
spectiyely,  the  question  of  fact 
tried  at  the  circuit  was  whether 
there  had  been  such  a  practical  loca- 
tion of  the  boundary  line  between 
the  two  fiurma,  and  such  a  recogni- 
tion of  that  line,  or  dain)  and  occu- 
pation in  respect  thereto,  as  to  make 
it  the  true  Doundary  line  between 
the  said  farms,  independent  of  the 
.  line  as  indicated  by  the  paper  title. 
The  proof  showed  that  the  pi^ter 
title  to  said  strip  of  land  was  m  the 
defendant ;  and  the  evidence  tended 
to  show  a  location,  by  agreement,  of 
the  boundary  line,  in  1&14,  where  a 
fence  (afterward  removed  by  the  de- 
fendant) stood.  The  judge  charged 
the  jury  that  if  the  division  line  was 
established  by  C.  and  B.  (grantors 
of  the  parties  respectively,)  or  those 
under  whom  they  claimed,  and  they 
possessed  and  occupied,  respectively, 
up  to  such  line,  recognizing  it  as  the 
true  boundary,  and  such  occupation 
by  them  and  their  successors  con- 
tmued  twenty  years  or  more,  prior 
to  the  removal  of  the  fence  by  the 
defendant — the  plaintiff  claiming  up 
to  such  line — ^then  the  pl^ntiff  was 
entitled  to  recover;  otherwise  he 
was  not  entitled  to  recover.  Hdd 
that  this  cham  was  not  erroneous. 
Bobifuon  v.  AiiUps,  418 

S.  Where  both  parties  claimed  under 
deeds  which  they  supposed  took 
them  to  a  certain  ditch  and  fence; 
Add  that  such  deeds  were  respec- 
tively sufficient  to  base  a  claim  on 
each  side  to  go  to  such  ditch  and 
fence,  and  to  nold  adversely  up  to 
the  same.  ib 

8.  And  although  it  appeared,  at  the 
trial,  there  was  a  mutual  mistake  in 
the  construction  of  the  plaintiff's 
deed,  and  that  the  true  line  of  such 
deed  stopped  a  little  distance  short 
of  the  ditcn  and  fence ;  held  that  the 
deed,  nevertheless,  protected  the 
plaintiff^s  possession,  if  he  had  in 
good  faith  occupied  aocordinff  to  his 
fence  and  such  ditch,  claiming  ad- 
versely, for  the  full  period  of  twenty 

Vol.  LXV,  43 


years  before  the  commencement  of 
the  action.  ib 

4.  And  that  the  judge  correctiy  charged, 
and  held,  that  such  possession  must 
be  continued  for  twenty  years  to 
give  the  phdntiff  a  vahd  title  by 
possession  of  the  strip  of  land  in  con- 
troversy ;  according  to  the  well  set- 
tied  rule  that  no  location  or  posses- 
sion short  of  twenty  years,  under 
claim  of  titie,  adversely,  will  bar  an 
entry.  ib 


EQUITY. 
See  Sursjoa  Cou&t. 


EQUITY  JURISDICTION. 

1.  To  compel  the  delivery  of  deeds  and 
other  instruments  in  favor  of  persons 
legally  entitied  to  them  is  an  old 
h^id  of  equity  jurisdiction,  is  a  most 
important  branch  of  that  jurisdic- 
tion, and  is  exerted  in  all  suitable 
cases,  in  favor  of  persons  entitied  to 
the  possesfflon  of  oeeds  or  other  in- 
struments   Stanton  t.  MUUr,       58 

2.  And  a  case  where  a  deed  has  been 
delivered  in  enrow,  upon  a  condition 
which  has  been  fulfilled,  would  seem 
to  be  one  which  especially  justifies 
and  calls  for  the  exercise  of  this 
jurisdiction;  since  the  withholding 
of  the  deed  interferes  with,  and  pro£ 
ably  prevents,  the  vesting  of  the  le- 
gal titie.    Per  Taloott,  J.  ib 

8.  An  eecrcWf  signed,  sealed  and  de- 
posited upon  a  valuable  considera- 
tion, is  not  revokable  by  the  deposi- 
tor, except  aocordinff  to  the  terms 
of  the  agreement  and  deposit.        ib 

4.  The  depositary  of  an  eaertna,  under 
such  circumstances,  is  as  much  tiie 
agent  of  the  grantee  as  of  the  gran- 
tor ;  and  he  is  as  much  bound  to  de- 
liver the  deed,  on  performance  of 
the  condition,  as  he  is  to  withhold  it 
until  performance.  ib 

5.  Altiiough  it  may  be  doubtful  whether 
the  deed  can  take  eSkt^  without  ac- 
tual delivery,  yet  when  it  is  deliv- 
ered, the  delivery  relates  b^ck  to 
the  time  of  the  deposit^  ib 
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6.  Where  the  condngency  upon  which 
a  deed  in  e$craw  was  to  be  delivered, 
viz.,  the  death  of  the  grantor,  had 
happened,  and  the  grantees  had 
fully  performed  the  contract,  on  their 
part;  held  that  the  arrangement 
created  an  equitable  interest  in  the 
property  conveyed,  which  ripened 
into  an  absolute  eqmtable  (if  not 
legal)  title,  on  the  death  of  the  gran- 
tor ;  and  that  the  grantees  were  en- 
titled to  a  delivery,  and  the  custody, 
of  the  deed,  and  to  have  the  same  re- 
corded, ib 

7.  If  there  are  cases  in  which  a  court 
of  equity  may  decree  a  sale  and  con- 
veyance, by  a  master,  of  land,  with- 
out requiring  the  owner  of  the  legal 
estate  to  unite  in  the  conveyance  to 
the  purchaser,  or  to  convey  to  a  re- 
ceiver, the  case  of  a  sale  of  land 
fraudulently  conveyed  by  a  judg- 
ment debtor,  and  which  sale  has 
been  set  aside  by  reason  of  the  fraud, 
is  not  one  of  them.  JOawley  v. 
Brown,  107 

8.  When,  in  an  action  brought  by  a 
judgment  creditor,  to  set  aside  a 
conveyance  made  by  his  debtor,  as 
fraudulent  against  creditors,  the  deed 
is  declared  fraudulent  and  void,  and 
a  referee  is  appointed,  and  ordered 
to  sell  the  premises;  who  sells  the 
same,  at  public  auction,  and  executes 
a  deed  thereof  to  the  purchaser,  no 
title  will  pass  thereby ;  by  reason  of 
a  total  want  of  power  in  the  court  to 
authorize  the  referee  to  sell ;  but  the 
title  will  remain  in  the  grantee  in 
the  fraudulent  conveyance,  and  pass 
by  his  deed.  ib 


ESCROW. 
See  Equity  Jusibdiotion,  8,  4,  6. 

ESTOPPEL. 

8ee  Ckrtiorari,  6. 

Former  Suit  or  Recovery,  4. 
Highways,  8. 

EVIDENCE. 

1.  Letters,  written  by  a  person  who  is 
not  a  party  to  the  suit,  are  not  ad- 
missible in  evidence ;  being  nothing 
but    the  mere  declarations  of   the 


writer,  not  even  sworn  ta  Thdr 
contents  should  be  proved  by  the 
writer  as  a  witness,  if  he  has  know- 
ledge of  their  contents.  Hildrttk  v. 
Sh^rd,  265 

2.  Such  letters  caanqt^  be  read  for  the 
purpose  of  impeaching  the  writer,  by 
a  party  who  has  previously  examined 
him  as  a  witness.  ft 

3.  In  an  action  upon  an  acooont  for 
board  and  lodging,  it  is  not  txm- 
petent  to  meet  evidence  on  the  part 
of  the  de#»idant  tending  to  show  an 
express  agreement  that  absences 
should  be  deducted  from  the  chaxgca 
for  board,  by  proof  that  it  is  the 
custom  of  hotels  not  to  allow  aach 
deductions.  The  claim  of  the  de> 
fendant,  as  well  as  his  rif  ht  to  the 
deduction,  standing  upon  u»  alleged 
agreement,  such  agreement,  if  made^ 
can  neither  be  disposed  o^  nor  al- 
tered by  proof  of  custom.  StebbimM 
V.  jBrown,  274 

4.  In  an  action  by  an  attorney  againrt 
his  client,  to  recover  compensatiasi 
for  his  services,  the  plaintiff,  beii^ 
examined  as  a  witness,  was  asked 
what  he  charged  thadefendant  for  hxB 
services  in  a  particular  suit.  He  an- 
swered: *'$60,  which  was  reason- 
able." Meld  that  this  was  only  an- 
other way  of  asking  the  witneai' 
opinion  as  to  the  value  of  the  service 
in  that  case,  and  the  evidence  was 
therefore  competent.  Garfidd  ▼. 
Kirk,  464 

5.  After  a  vritneas  for  the  pluntif^  in 
such  an  action  had  given  evidotce 
tending  to  show  that  a  certain  ac- 
tion which  the  plaintiff  had  defend- 
ed for  the  present  defendant  was  a 
difficult  as  well  as  an  impcxtant  one, 
and  that  the  defendant's  success  in  it 
was  largely  owing  to  the  profes- 
sional skill  and  ability  of  the  plain- 
tiff, he  was  asked,  on  crues-examina- 
tion:  "If  you  should  assume  that 
the  defendant  had  a  good  delenoe  to 
the  action,  which  any  lawyer  of  Cur 
education  and  abilities  could  have 
prevuled  in,  you  would  then  esti- 
mate his  services  much  l^&,  would 
^ou  notr  This  question  was  ob- 
jected to,  and  the  objection  sustaiDed. 
Held  that  the  question  called  for  the 
opinion  of  the  witness  upon  the  the- 
ory that  the  services  were,  what  the 
defendant  claimed  them  to  be,  neither 
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dUBcuIt  nor  eztraordinBry ;  andtW. 
the  defendant  was  entitled  to  have 
it  answered.  ib 

6.  A  witness  was  asked,  on  cross* 
examination,  by  the  defendant,  *'  Sap- 
pose  there  was  a  perfect  and  clear 
defence  to"  a  suit  specified,  "and 
the  plaintiff,  for  the  sake  of  peace, 
should  bring  about  a  settlement; 
what  would  his  services  be  worth  T' 
This  question,  being  objected  ^,  wa«> 
rejected.  Ifdd  that  for  the  reasons 
assigned  for  holding  the  preceding 
question  competent,  this  was,  also. 
And  that,  excluding  it  on  cross-ex- 
amination was  ap^yingan  exceed- 
ingly rigid  rule.  ib 

7.  Where  a  plaintiff  claims  to  recover 
for  his  services  in  making  a  search 
as  to  title,  it  is  competent  for  him  to 
prove— for  the  purpose  of  meetinz 
the  objection  that  the  search  would 
have  been  made  for  a  much  smaller 
sum  by  the  county  derk — ^that  at 
the  time  the  search  was  made,  there 
was  no  person  in  the  clerk's  office 
competent  to  make  such  a  search    ib 

8.  Great  latitude  should  be  allowed  on 
cross-examination.  It  is  the  test  of 
truth,  and  unless  the  matters  pro- 
posed to  be  proved  are  clearly  in- 
competent, the  evidence  should  be 
received.  tb 

See  Criminal  Law,  2,  8,  4,  7,  9,  10,  11. 
Deed,  7,  8,  9. 
JcaisnioTioN,  6,  6. 
Nbgugencb,  1,  2,  8,  4. 

pRDfCIPAL  AND  AOENT,  2,  8,  4,  ff. 

Railroad  Companies,  17. 
3,4. 


EXCEPTIONS. 
See  PBAcnoB,  1,  2,  8,  4,  ff,  6,  9,  24. 


EXECUTORS  AND  ADMINISTRA. 
TORS. 

See  Debtor  and  Creditor,  2. 
Parties. 
Practice,  6. 


EXEMPT  PROPERTY. 

See  SVPPLEMENTART  PROCEEDINGS. 


F 


FALSE  REPRESENTATIONS. 
See  Vendor  and  Purchaser,  1,  2,  4,  6 


FOREIGN  CORPORATIONS. 

1.  When  a  foreign  corporation  is  sued 
here  for  a  cause  of  action  which  has 
arisen  in  this  State,  and  its  officers  or 
attorney  desire  to  have  the  benefit 
of  section  427  of  the  Code,  the  objec- 
tion to  the  jurisdiction  must  be 
made  in  proper  time.  It  is  too  late 
to  raise  the  objection  after  an  un- 
qualified appearance  in  the  action. 
Uarpeniier  v.  MirUwm,  298 

2.  The  non-residence  of  the  plaintiff,  in 
an  action  against  a  foreign  corpora- 
tion, is  matter  in  abatement  merely, 
and  is  waived  by  appearing  and 
pleading  in  bar.  liool  v.  3^  Oreai 
Western  Eailway  Co,,  619 

See  Corporations. 

Railroad  Companies,  9. 


FORMER    SUIT   OR   RECOVERY. 

1.  The  pendency  of  an  action  brought 
against  persons  claiming  title  under 
a  referee's  deed,  to  set  aside  such 
deed  as  fraudulent,  and  for  the  re- 
covery of  the  possession  of  the  prem- 
ises, may  be  pleaded  in  abatement 
of^  or  as  a  bar  to,  subsequent  actions 
brought  by  the  same  plaintiff  against 
each  of  the  defendants  in  that  action, 
to  recover  the  possession  of  the  same 
premises,  and  for  mesne  profits. 
Jkaoley  v.  Brown,  107 

2.  A  judgment  in  a  former  action  is 
not  a  bar  to  a  second  action  for  the 
same  cause,  if  at  the  time  of  the  ren- 
dition of  tiie  judgment  in  such  for- 
mer action,  the  cause  of  action  had 
not  accrued.  MareeUtte  v.  Couninf' 
man,  201 

8.  Parol  evidence  is  admissible  to  show 
that  the  demand  in  the  second  suit 
was  not  recovered  for  in  the  first, 
and  the  reason  why  it  was  not.  For 
this  purpose,  the  testimony  of  a 
juror  in  the  former  suit  is  properly 
received.  tO 
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4.  A  defendanl^  after  haying  sacoeeded 
in  defeating  a  recovery  in  a  former 
acdon,  brought  against  him,  on  the 
ground  that  the  note  Bued  on  was  not 
yet  due,  will  be  held  ettopped  from 
setting  up  the  falsity  of  that  posi- 
tion, in  a  second  action,  brought  for 
the  same  cause.  He  will  be  held  to 
the  poeition  taken  in  the  former  suit. 

ib 

5.  Where  it  was  a  question  for  the 
jury,  in  a  former  suit,  to  determine, 
upon  conflicting  eyidence,  whether 
an  agreement  to  extend  the  time  of 
payment  had  been  entered  into,  and 
they  found  there  had  been ;  hdd  that 
if  the  jury  decided  erroneously,  the 
error  should  have  been  corrected 
upon  appeal  in  that  action ;  and  that 
no  appeal  having  been  taken,  the 
verdict  and  judgment  could  not  be 
reviewed  in  a  second  suit  between 
the  same  parties.  ib 

6.  When  there  is  no  conflicting  eyi- 
dence in  regard  to  the  liability  of  a 
party  upon  a  claim  on  whieh  a  suit 
is  brought,  but  the  question  of  liabil- 
ity is  one  of  law,  solely,  the  refusal 
of  the  jury  to  allow  such  claim  does 
not  prevent  the  judgment  in  the  ac- 
tion being  a  bar  to  a  second  action 
for  the  recovery  of  the  demand.     «6 

FRAUD. 

1.  When  the  only  fraud  imputed  is 
that  which  is  presumed  from  the 
omission  to  change  the  possession, 
after  purchase,  if  the  property  be  of 
a  ponderous  nature— «s  lumber — ^the 
court  might  hold  the  presumption 
rebutted  by  the  character  of  the 
property  purchased.  Spictr  y.  Wd- 
ters,  227 

2.  But  under  the  Revised  Statutes,  the 
question  of  fraudulent  intent  is  for 
the  jury,  and  not  for  the  court;  and 
it  may  not  be  taken  from  the  jury, 
and  decided  as  a  question  of  law,  by 
the  court.  tb 

See  Chattel  Mortgage,  1. 
Complaint,  2,  4. 
Yemdob  and  PuaoHASBE,  7,  8,  9. 


FRAUDS,  STATUTE  OF. 


1.  Although  a  part  payment  of  the 
purchase  money  is  not  sufficient  to 


take  an  i^reement  for  the  aale  of 
land  out  ofthe  statute  of  franda,  yet 
payment  of  the  wAo/e  porehaae  mo- 
ney will  be  sufficient  for  that  pur- 
pose, in  equity.  The  contract  beuig 
fully  executed  by  one  party,  equity 
demands  that  the  other  shall  be 
compelled  to  perform  his  part  of  it. 
MfuririUY.  Cooper,  512 

2.  The  possession,  which  will  take  a 
caae  out  of  the  statute  of  frauds, 
must  be  r^erable  to  the  agreeneBt 
of  which  performance  is  sought 
But  when  the  acqueaoenoe  in  the 
possession  of  the  premises  has  been 
for  a  considerable  time,  that  ctreom- 
stanoe  must  be  taken  into  ooosidera- 
tion,  upon  the  question  as  to  the 
right  of  the  vendor  to  set  up  the 
statute.  ih 

8.  Where  the  possession  of  a  mort- 
gagor was  allowed  to  continue  for  a 
period  of  about  eleven  months, 
after  a  sale  of  the  mortgaged  prem- 
ises under  a  decree  of  foredosore, 
and  during  a  whole  season  for  the 
beneficial  enjoyment  of  a  farm ;  the 
mortgagor  having  no  other  title 
than  such  as  she  ^ust  be  deemed,  in 
equity,  to  have  acquired  in  virtue 
or  the  purchaser's  agreement  to 
waive  the  sale  and  reconvey  the 
premises;  Hdd  that  under  sodi  cir- 
cumstances, the  acquiescence  of  the 
purchaser,  in  such  possession — espe^ 
cially  as  the  use  of  the  premises  was 
valuable— was  significantly  against 
his  rifi^ht  to  avail  nimself  oif  the  stat- 
ute of  frauds.  tft 

See  AGRKEMnrr,  17. 

Specifio  Pulfoemaxcx^  2,  S,  6. 


FRAUDULENT  CONVEYANCEa 

1.  A  conveyance,  voluntary  and  with- 
out consideration,  of  land,  was  exe- 
cuted by  H.  and  his  wife,  when  he 
was  in  embarrassed  cirramstaneeik 
and  shortly  before  his  failure,  to  his 
wife's  mother,  with  the  understand- 
ing, and  upon  the  condition  that  the 
premises  should  be  conveyed  back 
to  H.*s  wife.  Edd  that  without  ref- 
erence to  the  conduct  of  the  grantee, 
the  deed  was  fraudulent  and  void, 
by  reason  of  the  conduct  of  the 
g^rantors,  alone.   FendUionT.Bvifhet^ 
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iL  Where  the  direct  effect  of  a  convey- 
ance, and  of  omitting  to  put  the 
same  on  record,  is  to  c^frand  a  cred 
itor  of  the  grantor  who,  relying  on 
the  grantor's  apparent  ownership  of 
land,  has  entrosted  property  to  nim, 
or  the  firm  of  which  be  is  a  member, 
and  the  same  has  been  embezzled 
and  appropriated,  such  conveyance 
will  be  held  fraudulent  and  void  as 
to  the  creditor.  ib 

8.  And  this,  whether  the  creditor  oc- 
cupied the  position  of  a  creditor,  be- 
fore, or  not  until  after,  the  execu- 
tion of  the  fraudulent  conveyance. 
In  either  case  he  is  entitled  to  re- 
lief by  a  judgment  declaring  the 
conveyance  fraudulent  and  void,  and 
that  it  be  cancelled  of  record,  «kc.  ib 

See  JuRisDicnoN,  4. 
Statx  Oovrtb,  1,  8. 
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GUARDIAN  AND  WARD. 

I.  T.  died  seised  uf  certain  real  estate, 
leaving  him  surviving  a  widow,  and 
the  plaintiff,  then  an  mfant,  who  was 
Ills  only  heir.  The  defendant  was 
appointed  admhiistrator  of  T.,  and 
cut  and  carried  away  timber  grow- 
ing on  the  lands  that  descended  to 
the  phdntij£  In  an  action  brought 
by  toe  plaintiff,  on  attaining  his  mar 
jority,  to  recover  damages  for  cut- 
ting and  carrying  away  the  timber, 
the  defendant  set  up  as  defences  that 
the  timber  was  cut  with  the  consent 
and  approval  of  the  widow,  who  was 
the  plaintiff's  guardian  in  socage; 
that  he  afterward  settled  with  her 
for  the  timber,  and  was  released  by 
her  from  all  claim  therefor;  and 
that  after  the  plaintiff  came  of  age, 
he  ratified  such  settlement,  ffdd^ 
1.  that  an  offer  to  prove,  by  parol, 
a  license  from  the  guardian  to  cut 
timber  was  prcoerly  rejected.  That 
the  guardian  had  no  authority  to 
give  such  a  Uoenee;  and  being  by 
parol,  it  was  void,  if  given.  2.  That 
the  release  executed  o^  the  guardian 
was  also  properly  rejected  as  evi- 
dence; it  being  without  considera- 
tion. 8.  That  it  was  incumbent  on 
the  defendant  to  prove  the  facts  that 
must  be  established  to  make  the  re- 
lease operative  against  the  plaintiff. 


4.  That   loose  declarationfl  of  the 

Slaintiff,  after  coming  of  age,  that 
is  matters  with  the  defendant  were 
all  settled,  and  that  he  had  nothing 
against  him,  if  a  certain  mortgage 
was  paid,  were  insufficient  to  show  a 
ratincation  by  him  of  the  acts  of  his 
guardian.  6.  That  as  the  plaintiff 
could  not  sue  during  his  minority, 
he  might  sue  on  attaming  his  major- 
itv,  unless  precluded  by  some  act  of 
his  guardian.     Torrey  v.  Black,  414 

%  A  special  guardian,  appointed  to 
sell  the  real  estate  of  an  infant,  gave 
a  bond,  conditioned  to  perform  the 
trust  reposed  in  him,  and  to  pay 
over,  invest  and  account  for,  all 
moneys  that  should  be  received  by 
him,  according  to  the  order  of  any 
court  having  adthority  to  give  direc- 
tions in  the  premises,  and  to  observe 
the  orders  and  directions  of  the  Su- 
preme Court  in  relation  to  said  trust, 
ouch  g^uardian  was,  by  an  order  of 
this  court,  authorized  to  sell  and 
convey  all  the  "right,  tiUe  and  tn- 
ieresC*  of  said  infant  in  and  to  cer- 
tain lands  which  had  descended  to  her 
from  her  ancestor  subject  to  a  mort- 
gage thereon ;  and  he  did  sell  to  H. 
for  the  consideration  of  $6,600,  all 
the  right,  title  and  interest  of  the 
said  infant  in  and  to  an  undivided' 
one-third  part  of  said  lands.  Held, 
1.  That  this  was  a  clear  sale  and 
conveyance  of  the  equity  of  redemp- 
tion of  the  infant  in  said  lands,  and 
nothing  more.  2.  That  the  special 
guardian  was  bound  to  account  to  the 
infant  for  the  purchase  money,  less 
the  sum  of  1 1,300  which  he  had  paid 
to  the  widow,  for  her  right  of  dower 
in  said  lands.  8.  That  having  omit- 
ted and  neglected  to  account  for  the 
balance  of  the  purchase  money,  and 
to  invest  the  same  according  to  the 
terms  of  the  sale  and  the  order  of  the 
court  affirming  the  same,  this  was  a 
clear  breach  of  his  duty  as  special 
guardian,  and  a  breach  of  the  con- 
dition of  his  bond.  4.  That  H.,  the 
purchaser,  took  the  land  subject  to 
the  equitable  encumbrance,  claim  or 
lien  of  the  mortgage  thereon,  but 
without  any  claim  upon  the  infant, 
or  the  estate  of  her  ancestor,  in  re- 
spect to  such  claim  or  lien.  And 
the  special  guardian  had  no  right  to 
pay  any  portion  of  the  proceeds  of 
the  sale,  upon  such  mortgage. 
6.  That  it  was  no  excuse  for  not 
complying  with  the  condition  of  his 
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bond,  for  the  special  guardian  to 
show  that  he  was  administrator  of 
the  estate  of  the  infiint^s  &ther,  or  that 
such  estate  was  insolvent,  and  he 
had  wrongfully  taken  the  funds 
which  came  to  his  hands  as  special 
guardian,  and  had,  without  the 
order  or  allowance  of  the  court,  used 
and  misappropriated  them  as  such 
administrator.  6.  That  although 
the  court  had  yet  control  over  the 
proceedings  for  the  sale  of  the  land, 
and  jurisdiction  over  the  special 
guardian,  as  such,  and  might,  upon 
a  proper  application  and  on  proper 
terms,  still  allow  him  to  fulnll  nis 
duty,  and  make  a  report  of  the  sale, 
showine  what  he  had  done  with  the 
proceecb;  yet  that  while  he  was 
practically  in  contempt  for  disobey- 
ing an  order  of  the  court  reauirin^ 
him  to  make  such  report,  no  mtencT 
ment  should  be  made  in  his  favor. 
Bunt  V.  Bunt,  611 


H 


HIGHWAYS. 

1.  An  order  laying  out  a  lughway, 
signed  by  two  commissioners  of 
highways,  only,  and  not  reciting  the 
fact  that  all  the  commissioners  met 
and  deliberated  on  the  subject  em- 
braced in  the  order,  or  were  duly 
notified  to  attend  a  meeting  for  the 
purpose  of  deliberating  thereon,  is 
void.     Chapman  v.  Sunm,  210 

2.  Dedication,  and  acceptance  by  the 
public  authorities,  create  a  highway, 
without  regard  to  the  length  of  time 
it  may  have  been  used.  ib 

8.  Neither  rec(^nition,  nor  acquies- 
cence, can  operate  by  way  of  estop- 
pel, until  the  expiration  of  twenty 
years  from  the  commencement  of 
the  user.  When  the  twenty  years 
have  run,  the  right  of  the  public  is 
perfect,  without  regard  to  the  mode 
m  which  the  acquiescence  of  the 
owner  of  the  land  has  been  mani- 
fested. t6 

4.  Where  witnesses,  examined  in  1868, 
testified  that  they  lived  on,  and 
used,  the  road  in  question  as  long 
ago  as  in  1840,  and  that  since  then 
the    road    had  been   travelled  and 


worked  like  other  hiehwaya,  hdd 
that  the  use  of  the  roaa  by  the  wit- 
nesses was  such  evidence  of  user  as 
early  as  1840  as  would,  nnexplained, 
authorize  the  inference  that  it  was 
used  by  the  public  from  that  time; 
and  if  so,  the  public  right  was  perfect 
before  the  6th  of  February,  1863.    tft 

6.  No  person,  whether  he  be  owner  or 
not,  has  the  right  to  obstract  a  high- 
way, either  by  placing  obstroctioQs, 
or  making  excavations,  therein.  Such 
obstructions  are  public  nuiasaeea, 
and  may  be  abated  by  any  peracm  in- 
jured thereby.  And  the  peraoo  mak- 
ing such  obstruction  is  liable  to  the 
injured  party  for  such  damwes  aa 
may  be  sustained  by  reason  tSsreoC 
Wriffht  V.  Sttundert,  S14 

See  Jtotioi  of  ths  Pkacb,  2,  S,  4. 

Strkbtb. 


HUSBAND  AND  WIFE. 

1.  Since  the  act  of  1863,  (Zoim  of  18SS, 
chapter  676,)  which  dedares  that  an 
action  may  be  midntained  agunst  hus- 
band and  wife,  jointly,  for  any  debt 
of  the  wife  contracted  before  mar- 
riage, but  that  the  executicm  on  any 
judgment  in  such  action  shall  issue 
against  the  separate  propeKy  and 
estate  of  the  wife,  only,  Uie  hus- 
band may  be  joined  with  his  wife, 
as  a  defendant,  in  an  action  to  re- 
cover a  debt  contracted  by  her  be- 
fore marriage.   Lennox  v.  ^^dred,  410 

See  MARang)  Womkx. 


IMPLIED  PROMISE. 
See  AoBKKMxxT,  8,  4. 

INDICTMENT. 
See  CuMDrAL  Law,  9,  1L 

INFANT. 

See  QlTARDIAN  AND  WaED. 
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INJUNCTION. 
See  Action,  7. 

INSURANCE,  (MARINE.) 

1.  Ruger  Brothers,  beinf  the  owners 
and  agents  of  a  steamship,  chartered 
her  to  the  plaintiiT  to  carry  a  cargo 
of  coal  from  New  York  to  Japan. 
Having  agreed  with  the  plaintiff  to 
furnish  the  latter  with  a  policy  of 
insurance  covering  the  freight  money 
and  the  valae  of  the  coal,  they  pro- 
cured of  the  defendant  a  policy,  by 
which  the  defendant  insuroi  ''  Kuger 
Brothers  an  aceourU  of  wham  it  may 
amcem.  In  case  of  loss,  to  be  paid 
to"  tibe  plaintiff.  '*Such  lose  to  be 
paid  in  thirty  daj^s  after  proof  of  loss 
and  proof  of  interest,"  dkc. ;  "the 
amount  of  any  note  or  notes  given  " 
the  defendant  "for  premiums,  if  un- 
paid, and  all  other  indebtodness,  be- 
ing first  deducted."  The  ship  sailed, 
with  the  coal  on  board,  and  was 
never  heard  from,  afterward.  The 
plaintiff  was  the  owner  of  the  coal. 
In  an  action  on  the  policy,  the  de- 
fendant attempted  to  set-off  three 
notes  held  by  the  defendant,  for  pre- 
miums, made  by  Ruger  Brothers, 
amounting  in  the  affsregate  to  more 
than  the  loss.  HddihaX,  the  deci- 
sion of  the  referee,  excluding  the  set- 
off, and  that  the  plaintiff  was  enti- 
tled to  recover  the  full  amount  of  its 
claim,  less  the  amount  of  premiums 
for  this  insurance,  was  correct  The 
Pacific  Mail  SUamtMp  Co.  y.  The 
Oreai  WetUm  Im.  Co,  SS4 


%  Held,  also,  that  the  subject  insured 
not  belonging  to  Rug^r  Brothers,  but 
to  the  plamtiff,  the  policy  did  not  in- 
sure the  former,  but  in  virtue  of  ite 
terms,  it  did  insure  the  latter.  That 
the  expression  in  the  policy,  "  whom 
it  may  concern,"  covered  the  plain- 
tiff, as  the  real  owner,  of  the  prop- 
erty, and  Ruger  Brothers  could 
chum  nothing  under  the  policy,      ib 

8.  Hdd^  further,  that  the  notes  of  Ru- 
ger Brothers,  held  by  the  defendant, 
which  had  no  connection  with  this 
insurance,  were  not  a  legal  counter- 
claim, nor  did  the  policy  authorize 
the  defendant  to  deduct  them  from 


the  amount  due  under  the  policy,  for 
the  loss.  ib 

See  AssioNoi^  and  Assignsx. 
Limitations,  Statdtk  or 


INTEREST. 
See  Ykhdor  and  Pusoiiabee. 


INTOXICATION. 

1.  If  moneys  are  obtained  from  a  per- 
son when  he  is  in  such  a  state  of  in- 
ebriation as  to  be  incapable  of  trans- 
acting business,  or  of  Imowing  what 
he  is  doins,  or  the  force  of  his  acto, 
it  would  be  a  clear  fraud,  and  the 
money  may  be  recovered  back. 
But  if  a  man  voluntarily  pays  a  debt 
or  daim  made  against  him,  for  liquor 
or  other  property  sold  him,  he  can- 
not, ordinarily,  maintein  an  action 
for  the  recovery  of  the  money  paid. 
Per  E.  D.  Smith,  J.  Ifayee  y.  JJuff. 
lUaier,  680 

2.  In  an  action  to  recover  from  the  de- 
fendant moneys  alleged  to  have  been 
obtained  and  received  from  the 
plaintiff  fraudulently,  upon  checks 
and  promissory  notes  executed  by 
him  when  he  was  intoxicated  and  in- 
capable of  doing  business,  it  appear- 
ed that  the  plaintiff,  being  a  man  of 
large  property,  was  accustomed  to 
have  periods  of  intoxication  lasting 
several  days  or  weeks,  and  at  such 
times,  to  frequent  the  house  of  the 
defendant,  who  was  an  innkeeper, 
and  sold  him  large  quantities  of  li- 
quor for  himself  and  friends.  The 
checks  and  notes  in  question  were 
executed  and  delivered  on  one  of 
these  occasions.  The  referee  found 
that  they  were  all  si^ed  and  deliv- 
ered in  payment  and  settlement  of 
bills  fur  liquor  sold  to  the  plaintiff 
by  the  defendant, '  and  for  money 
lent;  that  they  were  "signed  and 
delivered  in  the  morning  of  the  re- 
spective days  upon  which  they  bore 
date,  and  that  although  the  plaintiff 
was  laboring  under  the  effects  of  ex- 
cessive drinking,  yet  he  was,  at  the 
time,  comparatively  sober,  and  of 
sufficient  capacity  to  know  and  un- 
derstand what  he  was  doing,  and  re- 
sponsible for  his  acts."  add,  that 
upon  this  finding,  the  acts  of  the 
plaintiff  could  not  be  invalidated,  or 
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treated  otherwiBe  than  as  bindlog 
upon  him.  Jadffment  cJiamiiwriiM: 
oomplaint  affirmea  & 


JUDGMENT. 

1.  A  judgment  may  be  assuled  col- 
laterally, for  fraud,  by  persons  not 
parties  to  it,  or  privies  who  are  in- 
jured by  it.  Thus  it  is  competent 
for  a  creditor  to  assail  oollaterally  a 
judgment  agunst  his  debtor,  for  tnat 
cause.     8pu!erY,  Waien,  227 

%  Although  it  is  more  in  conformity 
to  the  established  practice  to   re- 

Siuire  the  successful  party  to  move 
or  costs,  vet  a  judgment  should  not 
be  set  aside — ^when  it  appears  that 
the  right  to  costs  was  clearly  estab- 
lishecf-merely  because  it  was  en- 
tered up  by  such  party  without  hav- 
ing obtaineid  an  order  allowing  him  | 
costs,  on  a  motion  made  for  that  pur- 1 
pose.    Heet  v.  NeUU,  440 

8.  A  judgment  was  recovered,  in  this 
action,  by  the  plaintiffs,  at  Special 
Term,  on  the  9th,  and  docketed  on 
the  10th  of  October,  1866.  At  that 
time  the  defendant  was  the  owner  of 
a  lot  of  land  on  which  the  said  judg 
ment  became  a  lien.  The  defendant 
appealed  to  the  General  Term,  where 
ue  judgment  was  reversed,  and  a 
new  trial  ordered,  October  8,  1867. 
On  appeal  to  the  Court  of  Appeals, 
that  court,  in  January,  1873,  reversed 
the  order  and  judgment  of  the  Gene- 
ral Term,  and  affirmed  the  judgment 
of  the  Special  Term.  Intermediate 
the  judgment  of  the  General  Term 
and  the  judgment  of  reversal  by  the 
Court  of  Appeals,  viz.,  on  the  80th 
of  August,  1869,  a  corporation  pur- 
chased and  took  a  conveyance  of  said 
lot,  from  the  d^endant,  for  $22,600, 
folly  pidd,  in  good  faith.  Previous 
to  sucn  purchase  and  conveyance,  a 
certificate  of  the  fact  of  reversal  had 
been  filed  in  the  clerk's  ofiice,  and  an 
entry  made  by  the  clerk  in  the 
docket  of  judgments,  opposite  the 
entry  of  said  judgment,  showing  that 
the  judgment  had  been  reversed. 
Thebouk  submitted  to  the  persons 
employed  by  said  corporation  to  pass 
the  title  showed  the  same  fact ;  and 
the  corporation  and  its  officers  re- 


lied upon  sodi  entry,  in  aoQeptiiig 
the  tide.  On  a  motion  to  stay  exe- 
cution upon  the  jndgmoit;  Hdi, 
1.  That  the  eertificate  of  the  &ot  of 
reversal  was  sufficient  anthoiitv  to 
the  clerk  to  discharge  and  caned  the 
docket  2.  That  it  was  only  in  vir- 
tue of  the  docket  that  the  plaiatifiii 
had  any  authority  to  levy  upon  and 
sell  the  lot  in  question ;  and  that  be- 
ing discharged  and  cancelled,  at  the 
time  the  corporation  pnrcha0ed  and 
took  a  title,  that  they  acquired  the 
fee,  firee  of  the  lien  of  the  indgmeat 
8.  That  the  lien  of  the  judgment  WM 
not  restored  by  the  subeeqneot  de> 
dfflou  of  the  Court  of  Af^Msls,  re- 
versing the  judgment  of  the  Genenl 
Term  of  this  court  4.  That  the 
corporation  liaving  purchased  a  title 
free  of  the  lien  oi  the  judgment,  the 
plaintiffs  should  be  summarily  and 
perpetually  stayed  from  all  attempts 
to  sell  the  lot  upon  the  jwi^gment 
Foot  V.  DUU^,  621 

4.  The  court  has  power  to  oontrcd  its 
judgments  and  process;  and  the 
power  may  be  summarily  exercised, 
to  prevent  the  property  of  a  boma 
file  purchaser  from  being  sold.      16 


8ee  Association. 

FoutEJL  Sun  on  Rnoo 
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JUDICIAL  DECISIONS. 

It  is  not  for  an  inferior  court  to 
gard  a  decision  of  the  coart  of  last 
resort;  but  on  the  other  hand,  it  is 
its  duty  to  g^ve  such  deciacn  foil 
effect,  whatever  its  views  may  be  as 
to  the  correctness  or  wisdom  of  snch 
decimon.  But  when  that  court  de- 
parts from  its  own  decisiona,  and 
leaves  it  uncertain  what  its  views 
are,  upon  a  question  of  law,  it  is  the 
duty  of  the  court  below  to  give  effect 
to  the  latest  expressiou  of  the  vievs 
of  the  superior  court;  leaving  it  to 
determine  which  is  the  sounder — the 
earlier  or  the  later  condu^onsi  Ftr 
MuLUN,  P.  J.  CoOdh  V.  The  Syra- 
cuse dte.  JlaUroad  Co.,  92 

See  Court  or  Atpbalb. 


JURISDICTION. 

1.  There  can  be  no  doubt  of  the  power 
of  the  court  over  receivers  appointed 
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by  it,  to  control  them  in  the  aettie^ 
ment  of  all  claims  against  the  prop- 
erty they  hold ;  and  as  officers  of  the 
court  it  is  their  duty  to  obey  the 
orders  of  the  court.  In  case  of  re- 
foaal,  the  court  can  and  ought  to  re- 
more  them.  GhutnUan  Bavrngs  Jn- 
UiMion  y.  Tha  Bowtimg  Oreen  Sav- 
tnga  Bank,  276 

2.  It  is  equally  the  duty  of  the  court, 
in  such  cases,  to  compel  a  settle- 
ment of  claims  affecting  the  prop- 
erty in  such  way  as  shall  be  most 
expeditious  and  as  will  avoid  litiga- 
tion and  expotkse  to  the  fond  in 
charge  of  the  court;  and  the  court 
possesses  lull  power  to  order  a  ref- 
erence for  this  purpose,  at  any  time, 
eitiier  with  or  wiuiout  the  consent 
of  the  receiver.  ib 

8.  It  is  not  necessary,  on  a  motion  for 
a  reference  in  such  a  case,  that  any 
agreement  to  refer  should  be  signed 
by  the  parties.  The  order  of  refer- 
ence should  be  made  at  once;  and 
on  the  report  of  the  referee,  of  the 
facts  and  evidence,  a  motion  can  be 
made  to  the  court  for  a  final  order, 
in  the  matter.  ib 

4.  If  a  conveyance,  made  by  a  bank- 
rupt, is  fraudulent  against  creditors, 
this  court  has  jurisdiction  to  adjudge 
it  void.  Chancery  had  jurisdiction 
over  that  class  of  frauds  before  the 
adoption  of  the  constitution  of  the 
United  States;  and  therefore  the 
jurisdiction  is  concurrent  with  that 
of  the  federal  courts.  Oilbert  v. 
Friest,  444 

5.  When  a  statute  prescribes  the  evi- 
dence that  shall  be  furnished  to  an 
officer  or  tribunal  in  order  to  au- 
thorize the  issuing  of  process,  or  the 

Serformance  of  any  other  duty,  juris- 
iction  is  acquired  when  such  evi- 
dence is  furnished;  and  no  further 
or  other  evidence  can  be  required. 
The  People  ex  rel.  Akin  v.  Mor- 
gan,  473 

6.  There  may  be  cases  in  which  proof, 
in  addition  to  that  in  terms  required 
by  the  statute  should  be  made,  in 
order  to  confer  jurisdiction ;  but  in 
such  cases,  the  officer  or  court  would 
have  power  to  administer  oaths,  dkc. 
When  the  officer  or  tribunal  has  no 
such  power,  the  proof  specified  in 
the'stiitate  need  only  be  furnished,  ib 


7.  Sufficient  is  shown  to  sustain  the 
action  when  it  appears  that  the  ooort 
has  general  jurisdiction  of  the  sub- 
ject matter,  and  the  parties  have 
voluntarily  submitted  to  the  juris- 
diction of  the  court.  Ccrpentur  v. 
Mvniwm,  298 

See  EQnrrr  Jumtsniorioir. 

JUSTIOK  OV  TBS  PbAOB. 
JUDOMEMT. 

PbaotioB; 


JUSTICE  OF  THE  PEACE. 

1.  It  is  error  for  a  justice  of  the  peace, 
on  a  mal  before  nim,  to  receive  evi- 
dence of  the  making  of  a  payment 
by  the  defendant,  to  the  sheriff,  upon 
the  debt  sued  for,  since  the  com- 
mencement of  the  action  and  joining 
issue  therein,  without  an  amendment 
of  the  answer,  by  leave,  for  that 
purpose.  And  he  cannot  afterwards, 
and  after  the  case  has  been  submit- 
ted to  him  for  decision,  correct  the 
error  by  rejecting  the  evidence. 
HaU  V.  Olney,  27 

2.  A  justice  of  the  peace  has  jurisdic- 
tion of  an  action  for  obstructing  a 
highway.     Chapman  v.  Swan,     210 

8.  The  defendant  in  such  an  action,  is 
not  bound  to  put  in  a  plea  of  title, 
in  order  to  avail  himself  of  the  de- 
fence of  a  public  right  of  way,  U 
seems.  ib 

4.  Where,  in  an  action  to  recover  throe 
several  penalties  of  $6  each,  for  ob- 
structing a  road  in  "  the  month  of 
April  last,"  there  was  evidence  which 
justified  the  jury  in  finding  in  favor 
of  the  plaintiff,  for  all  of  such  penal- 
ties ;  Keld  that  a  verdict  in  his  favor 
might  be  sustained ;  although  it  was 
not  clear  whether  part  of  the  obstruc- 
tions were  placed  in  the  highway  on 
three  successive  days,  or  whether 
several  obstructions  were  placed 
therein  on  one  day,  and  some  on- 
another  day.  ib 

5.  The  only  verdict  a  jury,  in  a  justice's 
court,  can  render  is  for  the  phun- 
tlff,  or  for  the  defendant,  for  such 
damages  as  they  find  the  one  or  the 
other  entitled  to ;  except  in  actions 
for  the  claim  and  delivery  of  prop- 
erty, in  which  they  ma^  find  some 
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other  facta.     Marcdltu  y.  Couniry- 
fnan,  201 

6.  Where  the  jury,  in  an  action  tried 
before  a  justice,  foond  a  verdict  in 
favor  of  the  plaintiff,  for  a  portion  of 
the  amount  claimed,  and  "that  the 
note  of  $42.68  stand  over  to  April 
1st,  next;"  hdd  that  the  latter  part 
of  the  verdict  vas  inoomuetent,  and 
should  have  been  excluded ;  but  that 
the  same  iact,  (of  the  note  not  being 
then  due,)  having  been  proved,  by 
a  competent  witness,  the  defendant 
could  not  be  prejudiced  by  that  part 
of  the  verdict  ib 


same  number  of  doUars  money  of 
Great  Britain ;  that  being  what  the 
covenant  binds  him  to  do.  tb 

8.  Upon  such  a  covenant,  the  rent  may 
be  paid,  dollar  for  dollar,  in  gold  and 
silver  coin  of  the  United  States,  be- 
cause such  coin  is  current  money  of 
the  State  of  New  York.  H 

See  AoBXKMXHT. 


LEGAL  TENDER  ACTT. 
Hee  VoLinrTAaT  Pathxsit. 


LESSOR  AND  LESSEE. 


See 


LAPSE  OF  TIME. 

See  CSRTI0BA£I. 

Municipal  Corporations 


LEASE. 

1.  A  covenant,  in  a  lease,  by  the  lessee, 
to  pay  yearly  to  the  lessor,  his  heirs 
ana  assigns  forever,  the  yearly  rent 
of  sixpence  sterling  for  every  acre 
of  land  "in  current  money  of  the 
State  of  New  York,  equal  in  value 
to  money  of  Great  Britain,"  is  not 
one  to  pay  rent  in  money  generally ; 
nor  is  it  one  that,  by  its  terms,  ex- 
pressly binds  the  lessee,  his  heirs 
and  assigns,  to  pay  the  rent  in  gold 
or  silver  coin,  but  is  a  covenant 
which,  according  to  the  decl&ions  of 
the  Supreme  C^urt  of  the  United 
States,  in  Th^Ucook  v.  Wilton,  (12 
WaU.  687,)  and  Bronson  v.  Bodes,  (7 
id,  229,)  is  not  performed  by  a  ten- 
der of  the  same  number  of  dollars 
of  the  notes  of  the  United  States, 
which  the  rent  amounts  to  in  dollars, 
when  reckoned  at  sixpence  sterling 
for  every  acre  of  the  leased  premises. 
Siranagkan  v.  YounuaUf  892 

2.  The  lessor,  upon  such  a  covenant^  is 
bound  to  accept  the  notes  of  the 
United  States,  in  pavment  for  the 
rent ;  for  the  reason  tnat  by  the  laws 
of  congress  such  notes  are  current 
money  of  this  State.  But  if  the  rent 
is  paid  in  such  notes,  the  lessee  must 
pay  enough  to  make  the  number  of 
dollars  paid  equal  in  value  to  the 


NSGUOXNCX. 


LETTERS. 
See  EviDENCBL 


LEX  LOCL 

1.  In  New  York,  the  law  is  settled, 
by  repeated  adjudicatioas,  that  the 
law  of  the  State  where  a  contract  is 
dated  and  is  to  be  performed  is  to 
govern,  as  to  its  construction  aod 
validity.     BildrOhv.SKepard,      265 

2.  Bills  of  exchange  were  drawn  by  G. 
to  his  own  order,  at  Boston,  on  the 
defendant,  payable  to  the  order  of 
G.  and  endorsed  by  6.  ^  M.  The 
drafts  were  accepted  by  the  defen- 
dant payable  at  109  West  street. 
New  York  city,  and  were  negotiated 
in  Boston,  and  sold  to  the  plaintiff 
at  a  discount  of  about  uxtv  or  sev- 
enty dollars  on  each  draft.  Held 
that  the  law  of  New  York  i4>plied  to 
the  case,  and  the  drafts  were  void 
for  usury  if  they  were  sold  at  a 
higher  rate  of  interest  than  seven 
per  cent.  ih 


LIBEL. 
See  Practick. 

LICENSE. 
See  Guardian  and  Ward,  I, 
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LmiTATIONB,  STATUTE  OP. 

1.  The  charter  of  an  insorance  com- 
pany authorized  it  to  receive  notes 
for  premiums  on  policies  thereafter 
to  be  issued,  and  to  make  all  notes 
thus  received  available  for  any  pur- 
pose connected  with  the  business 
of  the  company ;  and  provided  that 
such  notes  should  be  payable  within 
twelve  months  from  date.  The  de- 
fendants made  and  delivered  to  the 
company  four  notes ;  one  dated  No- 
vember 1,  I860,  at  twelve  months 
after  date,  for  $600 ;  another,  of  the 
same  date  and  amount,  at  seven 
months ;  another,  of  the  same  date, 
at  seven  months,  for  $1,000;  and 
another,  dated  January  14,  1861,  at 
seven  months,  for  $  1 ,330.  The  notes 
were  delivered  to  the  company  as 
security  notes,  in  advance  of  premi- 
ums to  be  earned  upon  policies  to  be 
issued  by  the  company,  to  the  de- 
fendants, and  were  given  under  the 
Erovisions  of  chapter  808,  of  the 
kws  of  1849.  No  policies  were  is- 
sued to  the  defendants,  and  no  pre- 
miums earned  by  the  company.  In 
January,  1866^  the  company  became 
insolvent,  and  the  plalntiira,  having 
been  appointed  receivers  of  its  assets, 
commenced  an  action  upon  the  notes, 
on  the  2d  of  February,  1869.  The 
defendants  moved  to  dismiss  the 
complaint,  on  the  grounds  that  a  re- 
covery on  the  notes  was  barred  by 
the  statute  of  limitations ;  and  that 
the  note  first  above  mentioned  was 
not  such  a  note  as  the  company  was 
authorized  to  take.  The  court  grant  - 
ed  the  motion  to  exclude  from  the 
recovery  the  latter  note,  inasmuch 
as  the  days  of  rnce  extended  the 
payment  thereof  beyond  the  limit 
allowed  by  the  statute;  but  denied 
the  motion  to  dismiss  the  complaint 
because  of  the  defence  of  the  statute 
of  limitations.  Held  that  the  claim 
that  the  notes  did  not  become  due 
and  payable  until  January,  1866, 
when  Uie  cash  capital  of  the  com- 
pany was  exhausted,  was  untenable. 
That  the  statute  gave  the  notes  val- 
idity, and  they  were  lawful  obliga- 
tions of  the  makers;  and  that 
although  no  policies  were  issued  to 
the  d^endants,  and  no  premiums 
earned  by  the  company,  still  the 
notes  were  not,  in  the  hands  of  the 
company,  void,  nor  invalid  for  want 
of  consideration.     Osgood  v.  Stratis, 

383 


2.  Held,  aUo,  that  the  time  of  payment 
of  the  notes  was  made  absolute,  ac- 
cording to  their  terms;  and  that 
such  notes  were  considered  a  part 
of  the  cwital  of  the  company,  and 
were  valid  and  operative  of  them- 
selves, and  not  on  account  of  contin- 
gent events,  such  as  the  occurrence 
of  losses,  the  exhaustion  of  capital, 
demand  of  payment,  or  the  making 
of  assessments.  w 

8.  Held,  further,  that  the  action  not 
having  been  brought  within  six 
years  from  the  time  when  the  last 
three  notes  became  due,  the  defence 
of  the  statute  of  limitations  was 
available  against  them.  t6 


LOTTERIES. 

1.  To  render  a  sale  of  property  void, 
under  the  statute  relating  to  raffling 
and  lotteries,  the  vendor  must  know 
that  the  property  sold  is  to  be  used 
in  aiding  and  assisting  in  a  lottery, 
and  is  purchased  to  be  so  used. 
Hull  V.  Ruggles,  432 

2.  The  defendants  purchased  of  the 
plaintiff  300  packages  of  candy,  and 
60  pieces  of  silver  ware,  with  tickets 
enclosed  in  60  of  the  packages,  en- 
titling the  one  who  purchased  either 
of  the  packages  containing  a  ticket 
to  an  article  of  silver  ware  named 
therein.  Purchasers  of  packages  had 
one  chance  in  five  of  drawing  a 
piece  of  silver.  The  defendants  pur- 
chased the  candy  and  silver  ware 
to  be  sold  as  prize  packages,  and  the 

Slaintiff  knew  of  tne  use  the  defen* 
ants  designed  to  make  of  the  pack- 
ages, and  that  the  title  to  the  silver 
depended  on  chance.  Hdd  that  the 
plaintiff  sold  the  property  to  the  de- 
fendants to  be  applied  to  the  pur- 
poses of  a  lottery ;  and  that  this  was 
a  sale  for  the  purpose  of  "  aiding  and 
assisting^  in  such  lottery,  within  the 
meaning  of  the  statute  relating  to 
raffling  and  lotteries.  (2  /2.  S,  928, 
liihed.)  ib 

3.  Held,  (mUo,  that  the  defendants  hav- 
ing sold  the  packages  to  others,  who 
sold  them  singly  to  purchasers,  those 
persons  who  sold  were  the  ones  who 
mcurred  the  penalty  imposed  for 
selling  tickets.  ib 
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MARRIED  WOMEN. 

1.  A  nutrried  woman  is  not  liable  upon 
any  executory  contract,  unless  it  be 
made  in  connection  with  her  sepa- 
rate business,  or  separate  estate. 
Hence  a  bond  executed  by  her  is  of 
no  validity,  where  it  is  not  alleeed 
that  she  carries  on  any  separate  on- 
siness,  nor  that  it  was  given  for,  or 
on  account  of,  her  separate  estate. 
£iddy.  Conway ,  158 

2.  But,  although  a  bond  accompanying 
a  mortgage  is  void,  it  does  not  fol- 
low that  the  mortgage,  also,  is  void. 
The  latter  recites  a  consideration, 
and  is  under  seaL  There  is  there- 
fore a  sufficient  consideration  to  sup- 
port it.  ib 

8.  A  statement,  in  a  mortgage  executed 
by  a  married  woman,  Uiat  the  mort- 
gaged premises  are  occupied  by  her 
as  a  dwelling-houfle,  and  that  the 
mortgage  is  intended  to  cover  all  the 
lands  and  buildiuffs  in  connection 
therewith,  is  a  distmct  allegation  or 
admission  that  the  premises  are  her 
separate  estate.  t( 

4.  When^ji  married  woman  g^ves  a 
mortgage  on  real  estate,  the  court 
must  assume  that  it  is  her  separate 
property,  until  the  contrary  appears ; 
and  it  teems  that  she  will  be  estop 
ped  from  denying  that  it  was  such. 

t6 

6.  If  a  charge  upon  the  separate  estate 
of  a  married  woman,  contained  in 
her  endorsement  of  a  promissory 
note,  is  valid,  as  was  held  in  7ne 
Com  Exchage  Ina.  Co.  v.  Babeock^ 
(42  N.  Y.  613,)  a  chiu^e  created  b^ 
her  mortgage  is  equally  valid.        xh 

6.  The  legal  incapacity  of  married  wo- 
men to  make  valid  contracts  is  the 
same  now  as  it  was  before  the  stat- 
utes of  1860  and  1862,  unless  the 
contracts  relate  to  their  business  or 
separate  estates.    Bogeri  v.  Otdiek, 

822 

7.  Except  in  the  instances  where  the 
transaction  concerns  her  separate 
business,  or  her  separate  estate,  the 
obligations  of  a  married  woman  are 
void.  ib 


8.  Where,  in  an  action  upon  a  pnoda- 
Bory  note  made  by  a  married  woman, 
it  was  found  by  the  court,  and  ths 
evidence  fully  warranted  the  find- 
ing, that  the  note  was  not  made  or 

S'ven  in  any  business  of  the  defen- 
iD% ;  that  neiUier  she  nor  her  sqia- 
rate  estate  derived  any  benefit  then- 
from ;  that  no  oonsidomtion  was  re- 
ceived by  her  for  it ;  that  it  was  aot 
stated,  in  the  note,  thi^  she  charged, 
or  intended  to  charge,  her  separate 
estate  with  the  payment  thereof; 
that  the  policy,  to  procure  which  the 
note  was  made,  was  not  issued ;  and 
that  the  note  was  diverted  from  its 
intended  use,  by  a  third  *peff«»  who, 
for  his  own  benefit,  sold  it  to  the 
plaintiff;  AeU  that  St  followed,  from 
these  facts,  that  the  note  never  had 
any  validity  or  legal  incqrtioii,  and 
it  was  absolutely  void.  ih 

9.  At  common  law,  a  married  woman 
cannot  be  a  party  to  a  bill  or  note; 
and  the  contracts  she  is  enabled,  by 
statute,  to  make,  are  such,  only,  as 
are  made  in  the  bosinees  elie  con- 
ducts on  her  own  account,  or  such  as 
relate  to  her  separate  property,     ib 

10.  She  is  not  enabled  to  give  an  ac- 
commodation note,  Dor  one  micGo- 
nected  with  her  separate  bnrinea 
or  property;  and  a  person  taking 
such  a  note,  thoi^h  bona  Jide  aad 
for  value,  cannot  recover  upon  it, 
against  her.  16 

11.  A  married  woman  is  not  liable  up* 
on  a  special  promise  to  pay  her  hug- 
band's  debt,  made  in  his  lifetime,  if 
it  be  not  in  writing,  and  in  sacfa 
form  as  to  bind  her  separate  estate. 
Lennox  v.  Mdred^  410 

12.  Neither  is  a  verbal  promise  to  pay 
such  debt,  made  after  the  decease  of 
her  husband,  a  valid  promise.  It  is, 
at  best,  a  rimple  promise  to  pay  the 
debt  of  another,  and  is  without  000- 
sideration,  and  void  by  Uie  statots 
of  frauds.  •& 

See  Husband  ahd  Witk. 


MASTER  AND  SERVANT. 

A  servant  cannot  recover  frook  his  em- 
ployer for  injuries  resulting  from 
the  unskillfulness  of  his  fellow  ser- 
vants, if  he  has  the  same  knowledge. 
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or  means  of  knowledge,  of  such  nn- 
sldUMnes  that  the  employer  has. 
ffaskin  y.  The  Neu>  York  Central 
Ac,  Bailroad  Co,,  129 

See  Kailboao  CoMPAiOEa,  7,  11,  12. 


MEDICAL  ATTENDANCE. 
See  AflRKKMBHT,  4,  5,  6. 


MISTAKE. 

See  GouiTTSB^OLADC,  8,  4. 
Djebtob  and  C&kditor,  8. 
EjscTMXirT,  3. 
PaAoncB,  26. 

YOLUHTABY  PaTMZRT,  1,  8. 


MORTGAGE. 

It  ia  only  when  a  mortgagee  takes  pos- 
session, that  he  has  the  estate  eum 
onere^  and  becomes  liable  upon  the 
covenants  in  a  lease.  TaUman  v. 
Breeler,  869 

See  AoBEEMEirt,  16. 
Dbbd,  2. 
Mabbibd  Womev,  2,  8,  4. 


MOTIONS. 

See  Cbdonal  Law,  8. 
PBAcnoB,  19,  20,  21. 


MUNICIPAL  CORPORATIONS. 

1.  The  common  conncil  of  a  city  are, 
in  principle  and  in  fact,  nothing  more 
than  agents  of  the  property  owners, 
in    making    improvements    in    the 

.  streets;  and  when  the  property 
owners  benefited  thereby  suffer  the 
improvements  to  proceed,  and  be 
completed,  without  remonstrance, 
they  should  be  held  to  have  affirmed 
the  acts  of  their  agents,  in  construct- 
ing such  work.  The  P^ofie  ex  rel. 
CurUe  V.  7^  Common  Conncil  of 
the  City  of  UUea,  9 

2.  As  in  other  cases  between  principal 
and  agent,  where  the  trustees  of  pub- 
lic or  private  corporations,  act  for 
the  benefit  of  particular  individoals, 
such  individuais,  if  they  seek  to  dis- 
affirm and  avoid  such  acts,  should 


take  prompt  steps  to  do  so,  or  they 
will  oe  held  to  have  affirmed  the 
same.  ib 

See  Cebtiobabi,  2,  8,  4,  6. 
Nbw  Yobk,  (Omr  of.) 
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NEGLIGENCE. 

1.  Even  if  a  pressure  upon  a  steam 
boiler  in  excess  of  the  amount  al- 
lowed by  the  government  inspectors, 
by  their  certificate,  to  be  used,  is  not 
legal  negligence,  under  the  act  of 
congress  of  February  28,  1871,  for 
the  better  security  of  life  on  board 
of  steam  vessels ;  yet,  in  an  action 
in  a  State  court,  for  damages,  at  com- 
mon law,  the  court,  or  a  referee, 
noay  properly  hold  that  it  is  evi- 
dence of  negligence,  and  sufficient 
evidence  to  warrant  a  finding  of  neg- 
ligence in  fact  Carroll  v.  Tne  Stolen 
Island  Bailroad  Co.,  82 

2.  In  an  action  to  recover  damaees  for 
causing  the  death  of  the  plaintiff's 
daughter,  (a  child  seven,  years  of 

X,)  by  the  negligence  of  the  em- 
yees  of  the  defendant,  the  plain 
tiff  gave  evidence  tending  to  prove 
that  a  train  of  cars  coming  from  the 
depot  could  be  seen  for  only  about 
200  feet  from  the  place  of  the  acci- 
dent, and  that  the  train  causing  the 
injury  was  moving  at  the  rate  of 
26  miles  an  hour.  The  plaintiff 
offered  to  prove  that  there  was  a 
patent  brake  in  use  on  railroads, 
which  was  not  used  by  the  defen- 
dant, on  its  trains.  The  judffe  said 
that  *'  if  the  defendant  should  give 
evidence  as  to  distances,  and  speed 
of  train,  so  as  to  make  the  use  of  tlie 
brake  material,  he  would  allow  the 
plaintiff  to  recall  the  witness."  Sub- 
sequently, the  defendant  did  five 
evidence  as  to  distance  and  speed  of 
train,  differing  materially  from  that 
g^ven  by  the  plaintiff.  The  plain- 
tiff then  offered  to  prove  that  with 
patent  brakes,  which  were  in  use  on 
most  of  the  railroads  of  the  State, 
the  train  by  which  the  injury  was 
done,  running  at  the  rate  of  eight 
miles  an  hours,  might  have  been 
stopped  before  it  reached  the  place 
of  the  accident.  The  evidence  was, 
OD  objection  thereto,  rejected.    Held 
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that  this  ruling  was  erroneous. 
That  the  fair  and  reasonable  con- 
struction of  the  language  of  the 
court  was,  that  if  the  defendant 
should  give  evidence  roateriallv  ya- 
riant,  as  to  distance  and  speed,  the 
plaintiff  might  go  into  eyidence  on 
those  points ;  and  not  that  he  might 
recall  a  single  witness.  Cotidlo  y. 
The  Syraeuae  <te.  Railroad  Co.,      92 

8.  Hdd,  aiao,  that  the  plaintiff;  had  he 
been  permitted  to  giye  proof  as  to 
the  brakes,  when  he  first  offered  it, 
could  not  haye  been  limited  to  a  sin- 
gle witness ;  and  when  he  yielded  to 
the  suggestion  of  the  court,  to  omit 
examining  on  that  subject,  for  the 
present,  could  not  haye  intended, 
nor  been  understood  as  intending,  to 
waiye  the  right  to  go  fiilly  into  the 
subject  of  the  brakes.  And  that  the 
judge  yery  properly  reserved  the 
right  to  admit  or  reject  the  evidence, 
as  he  should  find  it  to  be,  or  not  to 
be,  material  to  the  issue,  ib 


4.  Hdd,  further,  that  the  rejection  of 
the  evidence  as  to  the  use  of  the 
patent  brakes  must  be  deemed  to 
have  been  upon  the  ground  thiU^  it 
was  immaterial  to  the  issue;  and 
that  so  considering  it,  the  decision 
was  erroneous.  Judgment  reversed 
because  of  such  rejection  of  evi- 
dence, ib 

6.  A  charge  to  the  iury  that  a  child 
that  is  eui  juria  is  bound  to  ezerdse 
the  same  degree  of  caution,  in  ap- 
proaching and  crossing  a  railroad 
track,  to  prevent  injury  from  an  ap- 
proaching train,  that  an  adult  is 
bound  to  exercise,  is  erroneous. 
And  being  so,  the  jury  may,  upon 
the  evidence,  find  that  a  child,  seven 
years  of  age,  injured  while  attempt- 
ing to  cross  a  railroad  track,  is  not 
chargeable  with  negligence  that  con- 
tributed to  produce  the  injury.       ib 

6.  Contributory  negligence  is  matter 
o{  defence,  and  is  not  to  be  affirma- 
tively disproved  in  order  to  entitle 
ttie  injured  party  to  recover.  The 
decision  to  the  contrary,  in  Warner 

%'^  ^'  ^-  ^^''^  A  A  Co.,  (44 
£;•  J.'  *®5»)  WM  obiUr,  and  is  not 
Mndinjr  as  authority.  HMnaon  v. 
^  yhe  Far  A  Central  dbc.  RaUroad 
^^•*  146 


7.  In  an  action  to  recover  danutges 
for  an  injury  resuMng  from  the 
negligence  of  the  deCmdant,  the 
rule,  as  to  the  burdeo  of  proof  of 
concurring  negligence  on  the  part  of 
the  plaintiff  is,  that  the  plaintiff 
must  satisfy  the  jury,  in  order  to  en- 
title him  to  recover,  that  he  was 
not  guilty  of  negligence  which  con- 
tributed to  produce  the  injury ;  but 
he  is  not  oUled  on  to  make  soch 
proof  in  the  first  instance,  mdess  the 
circumstances  disclosed  by  his  own 
witnesses  tend  to  show  urn  guilty 
of  negligence.  When  n^ligence  is 
not  thus  established,  it  is  to  be 
affirmatively  proved  by  the  defen- 
dant ih 

8.  The  rule  is  the  same  in  cases  of 
negligence  as  in  other  casea.  If  the 
pluntiff's  own  evidence  eatabUsiiea 
a  defence,  the  plaintiff,  before  he 
rests,  must  rebut  it»  or  he  will  be 
nonsuited.  •( 

9.  Where,  in  an  action  for  negligenee, 
the  charge  was,  not  that  the  jury 
must  be  satisfied,  in  order  to  find  a 
verdict  for  the  plaintiff,  that  she  was 
not  chargeable  with  concurring  n^- 
ligence,  which  they  might  do,  from 
the  absence  of  any  evidence  teJiding 
to  prove  it ;  but  it  was  that  it  mnst 
be  affirmatively  proved  by  the 
plaintiff;  hdd  that  the  diarge  was 
erroneous;  the  jury,  by  the  lan- 
guage used,  being  given  to  under- 
stand that  they  must  find  for  the 
defendant,  unless  the  plaintiff  by 
evidence,  on  her  own  part,  diroroved 
or  rebutted  negligenoe  which  was 
otherwise  imputable  to  her,  or,  what 
was  the  same  thing,  presumed  agunst 
her.  «6 

10.  A  person  who  is  injured  by  the 
negligence  of  another  is  not  re^Mo- 
sible  for  any  contributory  negii- 
eenoe  of  a  third  person,  witn  wlram 
He  happens  to  be  riding,  at  the  time, 
over  whom,  or  whose  oondact»  he 
has  no  control.  ih 

11.  The  plaintiff,  being  the  owner  of  a 
canal  boat,  employed  the  defendants 
to  tow  the  same  from  Albany  to  Kew 
York.  The  boat  used  by  the  defen- 
dants, in  towing  the  same,  did  not 
belong  to  them,  but  to  a  steamboat 
company,  and  was  chartered  by  the 
defendants  for  the  season,  mider  an 
arrangement  by  which  they  were  to 
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pay  80  much  for  ft  round  trip,  for 
the  use  thereof,  and  the  company 
were  to  pay  the  expenses  of  running 
the  boat,  and  were  to  hire  and  pay 
the  men  engaged  thereon,  and  the 
defendants  were  to  receive  the  earn- 
ings of  the  boat,  after  paying  ex- 
penses. The  canal  boat,  afteroeing 
towed  to  New  York,  was  sank,  in 
the  harbor,  through  the  negligence 
of  the  hands  managing  the  tow4>oat. 
Hdd  that  the  defendants  were  not 
liable  to  the  plaintiff  for  the  conse- 
quences of  such  negligence.  Binel 
V.  Torrey,  188 

12.  Hdd,  alaOf  that  for  the  negligence 
of  those  employed  on  the  towing 
boat,  the  owners,  alone,  were  liable ; 
and  the  action  against  them  would 
not  be  on  the  contract,  but  for  breach 
of  the  duty  to  tow  safely. '  ib 

18.  The  defendant  was  the  lessee  of  a 
pier.  In  the  lease,  he  covenanted 
to  make  all  ordinary  repairs  to  the 
premises,  such  as  replacing  spring 
spiles,  patching  worn  surfaces,  Ac. 
The  landlord  was  to  make  repairs  of 
an  extraordinary  nature — such  as 
replanking  or  sheathing  the  whole 
surfaces  of  the  pier  <&c.  The  defen- 
dant did  not  occupy  the  pier,  him- 
self, but  relet  it  In  an  action  to 
recover  damages  for  the  loss  of  the 
plaintiff's  horse,  in  consequence  of 
an  omission  to  repair,  there  was  tes- 
timony to  the  effect  that  ordinary 
repairs  would  not  suffice,  but  that 
the  pier  needed  replanking  and  re- 
sheathing.  The  court  chimed  the 
jury  that  it  was  the  defendant's  duty 
to  comply  with  his  covenant;  and 
that  he  was  liable,  if  at  all,  for  not 
complying  with  it.  That  it  was  for 
the  jury  to  say,  on  all  the  evidence, 
wheuier,  if  the  worn  surfaces  had 
been  patched — ^in  other  words, 
whether,  if  he  had  complied  with 
that  covenant — ^the  horse's  foot  would 
have  gone  through.  That  if  he  had 
complied  with  it,  and  the  horse^s  foot 
would  still  have  gone  through,  he 
was  not  responsible.  Hdd  that  the 
charge  fairly  and  plainly  stated  the 
correct  rule,  as  to  tne  liability  of  the 
defendant.     Claney  v.  Byrne,       844 

14.  The  defendant  asked  the  court  to 
charge  the  jury  that  if  patching  the 
worn  surface  would  not  have  oeen 
proper,  but  it  was  necessary  to  make 
extraordinary  repairs,  such  as  re- 


planking and  resheathing,  and  in 
consequence  of  the  omission  to  do  so, 
the  horse  was  injured,  the  plaintiff 
could  not  recover ;  also,  that  if  ordi- 
nary repairs  would  not  have  been 
proper,  the  plaintiff  could  not  re- 
cover. The  court  refused  so  to 
charge.  Hdd  that  the  charge,  in 
substance,  contained  all  that  &6  de- 
fendant requested  should  be  charged, 
though  not  in  the  identical  language 
of  the  requests.  ib 

16.  Hdd,  also,  that  there  was  no  doubt 
that  if  the  injury  to  the  horse  oc- 
curred because  of  the  want  of  thi^ 
repair  to  the  pier,  which  the  defen- 
diuit  had  agreed  and  was  bound  to 
make,  he  was  liable  for  such  injury. 

ib 

16.  That  under  the  charge,  the  jury, 
in  finding  for  the  plaintiff,  must 
have  found  that  the  mjury  resulted 
from  the  delinquency  of  the  defen- 
dant ;  and  that  there  was  no  reason 
for  interfering  with  the  verdict;  it 
being  sustained  by  sufficient  evi- 
dence, ib 

17.  It  is  negligence,  in  a  person  driving 
a  team  to  approach  a  railway  cross- 
ing without  looking  to  see  whether 
a  train  is  coming.  Morse  v.  l^ke  Erie 
Railway  Company,  490 

18.  The  plaintiff  was  approaching  a 
railroad  crossing,  driving  at  a  dan- 
gerous rate  a  pair  of  young,  high- 
lived  horses,  one  of  them  aiiraid  of 
the  cars,  just  as  a  train  of  cars  was 
passing.  He  looked  neither  to  the 
right  nor  left,  but  straight  ahead, 
apparentiy  striving  to  hold  his  team, 
and  disregarded  a  warning  given 
him,  of  the  impending  danger.  In 
an  action  to  recover  for  injuries  oc- 
casioned by  a  collision  with  the 
locomotive;  hdd  that  the  plaintiff 
was  guilty  of  negligence  in  approach- 
ing a  crossing  at  so  rapid  a  rate  of 
speed  as  to  render  it  difficult,  if  not 
impossible,  after  discovering  the 
danger,  to  stop  his  team  before  the 
train  arrived ;  in  not  looking  for  a 
passing  train ;  and  in  not  observing, 
or  disregparding,  the  warning  g^veu« 
And  that  he  was  therefore  properly 
nonsuited.  Talcott,  J.,  dissented, 
on  the  ground  that  there  was  evi- 
dence sufficient  to  go  to  the  jury,  ib 

See  Railroad  Coxpanixs,  1,  7,  8,  9,  10. 
Stexbtb,  2,  7. 
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NBW  TRIAL. 


When  «  new  trial  U  granted  because 
the  verdict  is  against  the  weight  of 
the  testimony,  it  is  granted  only  on 
payment  of  costs.  Jfurphj/  t.  Mm- 
wM,  880 


NEW  YORK.  (CITY  OF.) 

1.  It  teenu  that  mider  section  20,  chap- 
ter 187,  of  the  laws  of  1870,  which 
provides  that  no  resolution  or  ordi- 
nance of  the  common  oonncil  of  the 
city  of  New  York,  levying  an  assess- 
ment, shall  be  voted  npon,  in  either 
board,  until  after  notice  shall  have 
been  published  three  days,  such  pub- 
lication need  not  be  in  all  the  daily 
and  weekly  papers  provided  for  by 
the  act  of  1870,  chapter  888;  but 
some  publication  must  be  made  for 
three  days.  MaUer  ofihepetUion  of 
Smith,  283 

2.  Conceding,  however,  that  the  statute 
requires  a  publication  in  seven  daily 
and  six  weekly  papers,  and  that  the 
clerk  has  no  discretion  to  lessen  the 
number,  then  it  would  be  obligatory 
on  persons  applying  to  vacate  an 
assessment,  to  show  that  such  publi- 
cation was  not  made.  ib 

8.  The  acts  of  1867  and  1868  were  re- 
pealed by  the  act  of  1870,  chapter  888, 
providing  for  the  designation  by  the 
mayor  and  oomptroUer,  of  seven 
daily  and  six  weekly  newspapers,  in 
which  all  ordinances  involvmg  as- 
sessments should  be  published,  and 
no  obligation  to  publish  in  papers 
designated  under  the  latter  acts  re- 
mained. They  ceased  to  be  laws,  and 
nothing  was  left  but  a  direction  to 

Enblish  in  papers  to  be  designated 
y  the  mayor  and  comptroller.       ib 

4.  Under  all  the  laws,  the  provision 
for  designating  papers  was  merely 
directory ;  and  while  the  neglect  to 
dischaive  a  duty,  in  obedience  to  law, 
exposed  those  charged  with  the  duty 
to  punishment,  yet  it  did  not  render 
the  proceedings  of  the  common 
council,  on  that  account,  void  for 
want  of  publication.  il 

6.  In  1869,  the  common  council  of  New 
York,  by  resolution,  directed  the 
pavement  of  Fourth  and  Fifth  streets, 
from  Bowery  to  Hangin  street,  with 


a  patent  pavement  Afterward,  tha 
common  council  adopted  a  reaolm 
tion  striking  out  "  Mvufiu  streei* 
and  inserting  "  LswtM  street,**  Ac  In 
pursuance  of  the  resolution  first 
passed,  proposals  were  received  for 

ekving  tnese  streets  from  Bowery  to 
angin  street,  to  be  c^iened  on  the 
10th  of  January,  1870.  Only  one 
proposal  was  made,  and  that  by  tlis 
relator;  and  such  proposal  was  ac- 
cepted, and  the  contract  awarded  to 
him.  The  contract  being  submitted 
to  the  commissioners  appointed  un- 
der the  act  of  1872,  chap.  580,  as 
an  award  of  a  contract  from  Bowery 
to  Lewis  street,  they  gave  a  oertiD- 
cate  that  they  were  eatiafied  thsre 
had  been  no  fraud  in  the  award. 
The  commissioner  of  public  works  re- 
fusing to  make  the  contract,  the  rela 
tor  applied  for  a  mandamus  to  com- 
pel him  to  execute  the  same;  which 
application  was  denied,  and  an  ap- 
peal taken.  Hdd,  1.  That  the  Cro- 
ton  board  had  no  right  to  award  a 
contract  which  had  been  made  upon 
proposals  to  do  the  work  in  a  dioer- 
ent  way  from  that  which  was  con- 
templated when  the  notice  was  pub- 
lished for  receiving  such  proposals; 
and  if  it  had  been  done,  no  assess- 
ment under  it  would  have  been  valid. 
2.  That  the  certificate  of  the  com- 
missioners under  the  act  of  1872, 
did  not  make  it  obligatory  upon  the 
commissioner  of  public  worm  to  ex- 
ecute the  contract;  such  eertifioate 
not  being  in  accordance  with  the 
statute.  That  the  contract  submit- 
ted to  them  was,  one  to  pave  the 
street  from  Bowery  to  Manein  street, 
while  the  one  they  oertlfied  to  was  a 
contract  to  pave  from  Bowery  to 
Lewis  street  That  their  duty  wis 
to  examine  as  to  contracts  that  had 
been  entered  into  within  five  yean 
preceding,  or  which  bad  been  award- 
ed but  not  executed.  8.  That  these 
provisions  of  the  statute  relate  onlv 
to  contracts  which  had  been  prefi- 
ously  authorixed  by  the  commoa 
council ;  not  to  contracts  made  witfa- 
outany  ordinance  therefor.  4.  That 
the  contract  could  not  have  been 
made  to  Mangin  street  Tlie  com- 
missioners had  no  power  to  diaa^ 
it  to  Lewis  street  and  the  certifioie 
given  by  them  was  not  a  certificate 
as  to  any  contract  then  ezistins,  or 
any  contract  whidi  had  then  been 
awarded,  but  one  which  they  under- 
took to  X0i$k%  fio  aa  to  oonlbnn  it  to 
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the  sabseqaeiit  legislation  of  the  com- 
mon council.  5.  That  they  had  no 
such  authority,  and  their  oertifi- 
oite  gA^c  no  validity  to  the  contract. 
The  FoopU  ex  reL  Trundy  t.  Van 
NoH,  881 

6.  Where  the  work  to  be  done,  (in  pav- 
ing a  street,)  is  under  a  patent,  there 
is  no  propriety  in  advertising  for 
proposals,  or  in  attempting  to  carrv 
out  the  provision  that  the  work  shall 
be  ^ven  to  the  lowest  bidder ;  there 
beinfi^  no  opportunity  for  any  com 
petition,  in  consequence  of  tne  pa 


tent. 


^ 


*l.  The  provision  which  entitles  the 
person  making  the  lowest  estimate 
to  have  the  contract  awarded  to  him, 
does  not  apply  to  estimates  for  pa- 
tented articles  or  modes  of  work,  ib 

8.  The  commissioners  of  docks,  in  the 
city  of  New  York,  have  authority 
to  expend,  annually,  upon  the  docks, 

Siers  and  bulkheads  of  the  city,  un- 
er  the  provisions  of  the  charter,  a 
sum  not  exceeding  three  millions  of 
dollars,  for  which  the  comptroller  is 
directed  to  issue  and*  sell  the  bonds 
of  the  city  to  that  amount.  The 
People  ex  rd.  Agneut  v.  Careen,      506 

9.  There  is  no  control  over  that  board, 
as  to  the  purposes  for  which  the  mon- 
eys are  to  be  expended,  or  the  amount 
to  be  applied  to  each  purpose ;  pro- 
vided they  confine  their  expenditures 
to  the  objects  specified  in  the  stat- 
ute, ib 

10.  As  respects  the  mode  in  which  the 
commissioners  are  to  draw  the  mon- 
ey firom  the  comptroller,  it  is  proper 
that  in  making  a  requisition  upon 
him,  they  shomd  state  the  purpose 
for  which  money  is  required,  viz.,  if 
money  is  required  for  the  payment 
of  salaries  and  employees,  they 
should  make  their  requisition  of  a 
gross  sum  for  that  purpose.  In  like 
manner  for  repairs,  or  for  rebuilding 
bulkheads,  or  new  piers,  or  the  pur- 
chase of  land,  or  for  any  other  pur- 
pose within  the  law.  ib 

11.  Beyond  this,  the  statute  does  not 
require  any  account,  in  the  requisi- 
tion. It  does  not  require  bills  to  be 
transmitted  to  the  comptroller ;  nor 
has  he  any  right  to  insist  upon  pay- 
ing their  employees,  ib 

Vol.  LXV.  44 


12.  Upon  such  a  statement  as  that 
above  mentioned,  of  the  purposes  for 
which  the  various  sums  are  required, 
the  comptroller  is  bound  to  comply 
with  the  requisition,  and  pay  over 
the  money  to  the  commissioners,  in 
a  gross  sum,  to  be  expended  by  them 
in  their  discretion,  for  the  purposes 
for  which  it  is  drawn.  ib 

18.  The  several  provisions  of  the  chsr- 
ter  which  place  the  finances  of  the 
city  under  the  control  of  a  single 
head,  require  that  the  commissioners 
of  docks  should  present,  with  their 
requisitions,  the  proper  vouchers,  to 
be  audited  and  approved  as  provided 
in  respect  to  other  claims  and  ac- 
counts in  which  the  corporation  is 
concerned  as  debtor.    Per  Davis,  J. 

NUISANCE. 

lagging  postrholes  in  a  street  is  a 
public  nuisance,  although  it  be  done 
in  a  part  of  the  street  not  used,  nor 
susceptible  of  use,  by  the  public,  by 
reason  of  natural  obstructioiia  there- 
in.    Wriffht  V.  J3ander§,  214 


o 

ONUS  PROBANDL 
See  NxouGBTOB,  6,  7. 


OPINIONS  OF  WITNESSES* 

See  Attobnet,  8. 
EviDENOS,  4,  6,  6. 

ORDERS. 

SeeCki&n,  1. 

PftAonoa,  16, 17, 18. 


P 

PARTIES. 

1.  To  bind  the  estate  of  a  deceased 
party,  or  to  authorize  any  decree 
for  an  account  against  the  same,  it 
is  not  sufficient  that  the  person  who 
is  the  representative  thereof  is  a 
party  to   the   suit    He   must   b« 
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made  a  party  distinctiy  in  his  repre- 
sentative character.  tUher  v.  Huh- 
beU,  74 

2.  Where  a  defect  of  parties  is  appa- 
rent on  the  face  of  the  complaint, 
but  no  demurrer  is  interposed,  and 
no  sug^stion  of  the  defect  made  un- 
til the  argument  of  an  appeal  from 
the  judgment,  neither  party  is  enti- 
tled to  costs  of  the  appeal.  ib 

See  Action,  6. 
Bond. 

Certiora&i,  14. 
Dkbtob  and  Crkditok,  1,  S,  4. 
Towns,  8. 
Witness,  2,  8. 

PABTITION. 

1.  When,  in  proceedings  for  the  par- 
tition of  land  among  a  widow  and 
heirs,  the  commissioners  determine 
that  the  portion  set  apart  for  the 
widow's  dower  cannot  be  actually 
partitioned  witliout  injury  to  the 
parties  entitled  in  remainder,  it  is 
their  duty  to  report  their  determina- 
tion to  the  court;  and  it  is  then  the 
duty  of  the  court  to  order  a  sale  of 
that  portion  of  the  premises,  subject 
to  the  life  estate  of  the  widow.  Poet 
V.  Poei,  192 

2.  A  direction  or  determination,  by 
commissioners,  that  the  portion  set 
off  to  the  widow  should  be  sold,  on 
her  death,  is  of  no  effect;  as  the 
court,  only,  can  make  such  order,  ib 

8.  Considering  such  a  determination 
by  the  commissioners  as  a  report 
that  that  portion  of  the  lands  cannot 
be  actually  partitioned,  the  court 
will  be  authorized  to  order  the  sale 
of  it  by  the  commissioners.  t6 

4.  Where  a  portion,  only,  of  the  land 
of  a  deceased  owner  had  been  actu- 
ally partitioned,  and  the  residue 
was  left  to  be  partitioned  on  the 
death  of  the  widow ;  in  other  words, 
another  proceeding  to  partition  the 
premises  must  be  mstituted ;  it  was 
neld  that  such  a  practice  was  not 
contemplated  nor  tolerated  by  the 
statute.  ib 

B.  In  such  a  case,  the  court  should  or- 
der a  sale  of  the  part  set  off  as 
dower,  subject  to  the  right  of  the 
doweress  to  occupy  the  same  during 


her  life,  and  not  leave  tiiat  poHioa 
of  the  land  to  be  the  subject  of  an- 
other proceeding  to  partition  it.     H 

6.  There  can  be,  rc^larly,  but  one 
judgment  for  partition,  and  that  most 
settle  the  rights  of  all  the  parties  to 
the  prooeedmgs.  *^ 

7.  Where  commisaoners  in  paititkm 
stated  in  tiieir  report  that  the  parcel 
set  off  to  the  widow,  for  dower,  was 
BO  situated  as  to  make  a  valoable 
farm,  and  that  if  divided  among  the 
heirs,  the  parcel  that  would  be  as- 
signed to  each,  would  be  so  smaU 
as  to  be  of  but  little  value,  and  the 
value  of  the  whole  would  be  thereby 
much  lessened ;  held  that  the  reaaoa 
assigned  was  entirely  satisfiaciofy; 
and  that  it  applied,  m  all  its  force, 
to  the  otiier  sub^visioiis,  asagned 
to  the  heirs.  * 

8.  Commisffloners  have  power  to  re- 
quire the  payment  o^  money,  to 
equalize  shares.  The  court  cannot, 
therefore,  set  aside  a  report  because 
such  power  has  been  exerdaed.  It 
must  appear  that  it  has  be«i  abused, 
or  that  its  exercise  in  the  given  case 
operates  unjustly.  •* 

9.  Cases  may  arise  in  whidi  it  would 
be  unjust  to  compel  a  tenant  in 
common  to  pay  to  his  co-tenant  a 
large  sum  of  money  to  eqoalise  their 
interests,  in  partitioning  the  lands 
held  in  common.  The  amoont  may 
be  so  large,  and  the  means  of  tbe 
party  required  to  pay  be  so  limited, 
that  it  would  be  practically  im- 
possible for  him  to  ndae  it^  la 
such  a  case,  the  court  diould  reliue 
to  confirm  the  report,  and,  if  necea- 
sary,  direct  a  sale  of  the  whole 
premises.  *^ 

10.  There  was  no  compulsory  process, 
by  the  common  law,  to  effect  a  par- 
tition of  real  estate;  and  no  oon- 
pulsory  partition  can  be  made  under 
our  statutes,  unless  the  owners  are 
in  possession  of  the  land  as  joint 
tenants,  or  as  tenants  in  common. 
£o3fd  V.  Dowie,  237 

11.  If  the  parties  are  not  in  poeseMioa 
of  any  portion  of  the  land  described 
in  the  complaint,  ^ther  as  joint 
tenants  or  tenants  in  common,  an 
action  for  the  partition  of  such  lands 
cannot  be  maintuned.  ^ 
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12.  But  where  the  compUint,  after  a 
prayer  for  a  partition,  contained  a 
general  prayer  for  "  euch  other  and 
further  relief  as  to  the  court  shall 
seem  just  and  proper,"  and  there  was 
an  answer  put  in;  held  that  the 
prayer  was  sufficient  to  uphold  any 
judgment  to  which  the  plaintiff 
mi^it  be  entitled,  upon  the  evidence, 
consistent  with  the  case  made  by  the 
complaint  and  embraced  within  the 
issue.  ib 

18.  A  trustee  of  land,  under  a  valid 
trust  to  receive  the  rents  and  profits 
of  said  land  and  apply  them  to  the 
use  and  support  of  an  infant,  until 
such  infant  arrives  at  the  age  of  21 
years,  with  an  absolute  power  to  sell 
the  land  and  invest  tne  proceeds 
thereof  for  the  bend&t  of  sncn  infant, 
may  institute  a  suit  in  eauity  to  par- 
tition the  lands  held  by  her  in  com- 
mon with  other  persons  of  adult  age. 
OaUie  v.  Baffle,  688 


PARTNERSHIP. 

1.  Where  one  purchases  the  interest  of 
one  of  the  partners,  in  a  partnership, 
and  takes  his  place  in  the  firm,  not 
agreeing  to  pay,  at  once,  all  the 
debts  of  the  firm,  but  only  that  he 
will  **auumi*  the  share  of  the  liabil- 
ities of  the  firm  which  belong  to  the 
outgoing  partner,  the  intent  and 
meaning  of  such  assumption  is  to 
indemnify  the  outgoing  partner.  If 
the  latter  is  obliged  to  pay  any  of 
the  old  debts,  under  such  circum- 
stances, then,  and  then  only,  he  is  en- 
titled to  maintain  his  action.  CoU- 
man  v.  Lanting,  '64 

2.  At  the  time  of  the  purchase  by 
the  defendants  of  an  interest  in 
a  partnership  firm,  there  was  a 
balance  of  $200  due  from  the  firm 
to  R.  The  account  was  kept  along 
with  thenew  firm,  and  was  one  con 
tinuous  account ;  and  payments  were 
made  to  R.  more  than  sufficient  to 
extinguish  such  balance  of  $200, 
without  any  specific  appropriation 
by  either  party,  other  than  such  as 
arose  from  the  charges  and  credits 
in  the  continuous  account  and  the 
appropriation  thereupon  assumed  by 
the  riues  of  law.  Iidd  that  the  rule 
in  such  a  case  is,  that  the  payments 
are  to  be  applied  to  the  earliest 
items  in  the  account,  although  the 


pajrments  are  made  by  the  new  firm, 
some  of  whom  are  not  liable  to  the 
creditor  for  the  debt  extinffuished  hj 
their  application.  And  uiat  this  is 
especiaUy  so,  where  the  incoming 
partner  has  assumed  his  share  of  the 
old  liabilities.  ib 

3.  The  defendants  were  partners,  and 
were  indebted  to  the  plaintifis.  B., 
one  of  the  partners,  was  also  indebt- 
ed to  the  plaintitb,  on  his  individ- 
ual account,  and  to  pay  the  same 
gave  the  plaintiflEs  a  note,  signed 
with  the  name  of  the  firm,  but  with- 
out the  knowledge  or  consent  of 
the  other  members.  The  plaintiff 
procured  the  note  to  be  discounted 
at  a  bank;  and  the  same  not  being 
paid,  at  maturity,  it  was  charged  to 
them,  by  the  bank,  and  was  paid  by 
the  defendants,  and  creditea  to  B. 
instead  of  the  firm.  The  defendants 
clumed  that  the  note  should  have 
been  credited  to  their  firm,  instead 
of  B.  Held,  1.  That  to  deprive  tiie 
defendants  of  the  right  to  be  cred- 
ited with  the  note,  it  was  necessary 
to  show  that  they  had  ratified  the 
acts  of  B.  in  making  the  same,  and 
delivering  it  in  payment  of  his  own 
debt  2.  That  although  the  defen- 
dants knew  of  the  enstonceofthe 
note,  before  it  was  paid,  that  knowl- 
edge did  not  appnse  them  that  it 
had  been  given  by  B.  in  fraud  of  his 
associates.  8.  That  payment  of  the 
note,  by  the  defendants,  being  the 
only  act  of  ratification,  on  their  part, 
that  was  of  no  significance,  unless 
they  knew,  at  the  time,  of  the  im- 
proper use  that  had  been  made  of 
the  note.  4.  That  until  such  knowl- 
edge was  brought  home  to  them, 
payment  was  not  a  ratification  of  the 
delivery  of  the  note  to  the  plaintiffs 
in  payment  of  B.'s  individual  debt. 
Hayei  v.  Baxter,  181 

4.  The  plaintiff,  being  the  owner  of  a 
grist-mill,  agreed  to  sell  one-half 
thereof  to  the  defendant,  on  the  pay- 
ment of  $1,600,  with  interest  The 
parties,  at  the  same-  time  entered 
into  a  partnership,  for  the  purpose 
of  carrying  on  the  milling  business. 
Subsequenuy,  K.  became  a  member 
of  the  firm,  the  plaintiff  and  defen- 
dant agreeing  to  conyey  to  him 
one-third  of  the  mill  for  $1,888.83, 
the  repairs  on  the  mill  to  be  at  the 
expense  of  the  firm,  and  the  pur« 
chase  money  owing  by  the  defenqaqt 
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and  K.  to  be  paid  oat  of  the  profits 
of  the  badness.     Upon  stating  the 
accounts  between  the  partners,  on  a 
dissolution  of  the  partnership.    Hdd^ 
1.  That  the  mill  became  partnership 
property,  and  liable  to  the  creditors 
of  the  firm ;  and  between  tlie  part- 
ners themselves,   the  share  of  each 
partner  who  was  indebted  to  either 
or  both  of  his  copartners,  was  liable 
to  the  other  partner  or  partners  to 
whom  the  debt  was  due.     2.  That 
the  mill  was  liable  to  be  sold,  and 
the  proceeds  appropriated  as  part- 
nership property.    S.  That  the  mill 
could  be  sold  under  a  judgment  for 
dissolution  of   the   partnership,  as 
well  as  in  an  action  for  partition. 
4.  That  the  pluntiif  being  owner  of 
one-third  of  the  mill,   was  entitled, 
as  between  himself  and  hia  copart- 
ners, to  one-third  of   its   proceeds. 
That  in  addition  to  this,  he  was  en- 
titled to  take  from  the   defendant 
one-third  of  the  proceeds,  for  the 
purchase  money  due  to  him  from  the 
defendant,  and  interest  on  that  sum 
from  the  formation  of  the  new  co- 
partnership.    6.  Thai  he  was  also 
entitiedto  one-half  of  the  $1,388.88 
which  K.  agreed  to  pay  for  the  one- 
third  part  of  the  mill,  with  inter- 
est from  the  time  of  the  purchase. 

6.  That  the  defendant  was  entitled 
to  what  remained  of  the  one-third 
part  of  the  proceeds  after  paying  the 
purchase  money  and  interest  due 
from  him  to  the  plaintiff,  and  to  one- 
half  of  the  $1,888.88  which  K  was 
to  pay  for  the  one-third  part  of  the 
mill,  and  interest  thereon  from  the 
formation  of  the  new  partnership. 

7.  That  E.  was  entitied  to  what 
should  remain  of  the  one^ird  part 
of  the  proceeds,  after  deducting  the 
above  sums.  Tlius  giving  to  each 
partner  one-third  of  the  proceeds, 
after  he  had  paid  for  his  share  of 
the  mill.    Parker  v.  Porker,        206 


PATENT. 
Bee  New  York,  (City  of,)  6. 


PAYMENT. 

See  Agrksmknt,  1. 

Consignor  and  Consignbb. 
Debtor  and  Crbditor,  6,  7,  8. 

JUBTIOB  OF  THB  PeAGX,  1. 


Partnbrsbip,  1,  2. 
Plbaddto,  2. 

VOLUKTABT  PaTMEBT, 


PERSONAL  PROPERTY 
See  Dbbd,  8. 

PETITION. 
See  Towns,  I,  2. 

PHYSiaAN. 

See  AORBEMBNT,  5,  6. 

PLEADING. 

The  pleadings  relate  to  the  tioM  of 
the  commencement  of  the  action. 
Evidence  of  facts  transpiring,  or  of  a 
defence,  in  whole  or  in  part,  oecnr- 
ring,  after  the  commencement  of  an 
action-,  and  issue  joined  theran,  can 
only  be  received  upon,  and  in  sup- 
port of,  a  supplemental  answer,  not 
m  by  leave  of  the  court.  Him  v. 
Olney,  27 


2.  Proof  of  payment  to  the 
the  commencement  of  an  action  for 
the  T^coverv  of  a  debt,  and  isne 
joined  therein,  of  a  part  of  such  debt* 
by  the  defendant  therein,  mider  9eo> 
tion  298  of  the  Code,  and  of  the  ap- 
plication thereof  upon  an  ezecntioD 
in  his  hands,  issoed  against  the 
plidntiff,  is  nmply  proof  of  payment, 
and  should  be  pleaded.  A 

8.  In  an  action  by  a  town,  to  compd 
the  sarrender  and  oanoellation  of 
bonds  purporting  to  have  been  tseoed 
by  it,  the  defendants  insisted  that, 
the  want  of  notice  of  any  defect  in 
the  bonds,  and  the  existence  of  good 
faith  in  the  purchase,  having  been 
set  up  in  the  answer,  and  m  re- 
sponse to  the  allegations  in  the  com- 
plaint, and  no  proof  having  beoi 
given,  on  the  subject,  the  answer 
must  be  taken  as  truCp  and  the  de- 
fendants must  be  treated  as  bona 
fide  holders  withont  notice.  ffM 
that  this  rule  of  equity  pleadinf 
could  not  be  applied,  under  the 
Code.  The  Town  of  Venue  v. 
Breed,  597 
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4.  Since  the  Code,  the  allegations  in 
the  answer  are  to  be  treated  either 
as  a  denial  of  the  allegations  of  the 
complaint,  or  as  matter  of  affirmative 
defence.  If  the  allegation  in  the 
complaint  is  not  proved,  the  defen- 
dant gets  the  benefit  of  the  denial 
by  forcine  the  plaintiff  to  attempt 

groof  of  tae  fact  alleged;  and  if  it 
\  not  made,  Uie  defendant  has  the 
right  to  claim  that  his  all^^tion  is 
established.  When  the  answer  sets 
np  matter  by  way  of  affirmative  de- 
fence, he  must  prove  it,  or  he  gets 
no  benefit  from  it.  t6 

See  Action,  6. 
Complaint. 

JusnCB  OF  THB  PXACX,  1. 


POLICY  OF  INSURANCE. 

See  SuFPLUiENTABT  PBOCEEDIHaS. 


POUND  STERLING. 

The  value  of  a  poond  sterling  of  Great 
Britain  is  four  dollars  and  eighty- 
four  cents  of  gold  coin  of  the  United 
States.   StranagJuM  v.  Youmant,  892 


POWER  IN  TRUST. 

1.  In  a  case  where  neither  the  execu- 
tion nor  non-execution,  partial  or 
complete,  of  a  trust  power  is  made 
expressly  to  depend  upon  the  will 
of  the  grantees,  its  immediate  execu- 
tion can  be  enforced  by  any  or  either 
of  the  beneficiaries.  Van  Boekerek 
V.  Henriek,  250 

2.  But  the  court  cannot,  by  its  judg- 
ment, divest  trustees  dl  a  power 
in  trust  devised  to  them  by  will, 
because  of  their  non-residence,  or 
poverty,  or  inability  to  agree  in  the 
settiement  of  their  accounts  as  exe- 
cutors. i6 

8.  Nor  can  the  court  hamper  the  exe- 
cution of  the  power  in  trust  by  the 
imposition  of  oonds  or  security  for 
performance,  and  impose  a  forfeit- 
ure of  the  estate  as  a  penalty  for 
not  executing  the  bonds.  The  most 
that  the  court  can  do  is  to  compel 
them  to  execute  the  power  by  sell- 
ing and  conveying.  In  that  man- 
ner only  can  they,  under  such  cir- 


camstances,  be  divested  of  the  power 
conferred  npon  them  by  the  testa- 
tor. i6 

4.  But  while  such  trustees  are  the  only 
persons  who  can  sell  the  real  estate, 
under  the  power,  yet  when  the  equity 
powers  of  the  court  are  invoked  to 
set  them  in  motion,  it  has  authority, 
in  a  proper  case,  while  compelling 
the  execution  of  the  power,  by  them, 
with  the  formalities  necessary  to 
carry  the  title  of  the  real  eatate,  to 
make  provisions  In  regard  to  the 
proceeds  that  will  effectually  secure 
the  same  to  the  several  beneficia- 
ries, ib 

5.  The  proper  mode,  in  cases  of  dan- 
ger of  loss,  would  be  to  require  the 
proceeds  to  be  paid  into  court  for 
distribution.  Tne  court  can  direct 
this  to  be  done  either  absolutely,  or 
on  failure  of  the  parties  to  eive 
satisfactory  security  for  the  distribu- 
tion of  the  fund  after  it  reaches  their 
hands.  i6 

6.  A  will  contained  a  power  in  trust, 
in  respect  to  certain  lands  described 
therein,  which  power  it  vested  in  the 
persons  named  as  executor  and  ex- 
ecutrix, with  specific  directions  as 
to  the  time  of  its  execution.  The 
testator  directed  that  "  at  and  after^ 
the  decease  of  his  wife,  all  the  re- 
mainder of  his  real  estate  should 
then  be  sold  and  conveyed,  and  au- 
thorized his  executor  and  executrix 
to  sell  and  convey  the  same,  divid- 
ing the  proceeds  among  his  chil- 
dren and  grandchildren  as  specially 
directed.  HM  that  the  words  "  at 
and  after  the  decease  of  my  wife" 
simply  fixed  the  point  of  time  when 
the  power  should  vest  in  the  execu- 
tor and  executrix ;  and  that  the  di- 
rection that  the  real  estate  "shall 
then  be  sold  and  conveyed"  left  no 
room  to  doubt  that  the  power  was  to 
be  presentiy  executed.  i6 


PRACTICE. 

1.  There  is  no  authority,  in  law,  for 
the  takinff  of  exceptions,  except  upon 
the  decision  of  questions  of  law;  ex- 
cepting also,  the  exceptions  to  the 
findings  of  the  judge  or  referee  upon 
the  law  oonteined  in  his  report,  in 
the  decision  of  a  cause,  taken  within 
ten  days  alter  notice  of  the  judg- 
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ment,  pnrsimnt  to  section  268  of  the 
Code ;  and  excepting,  also,  tliat  claas 
of  exceptions  reqnirod  or  allowed  by 
the  former  practice  in  equity  to  the 
reports  of  masters  in  chancery,  in 
taking  and  statins  accounts,  and 
otherwise.  CarrtM  v.  17u  Siaien 
laland  Bailroad  Co.,  82 

2.  If  a  party  desires  to  have  questions 
of  fact  passed  upon  by  the  referee,  so 
as  to  present  questions  of  law  upon 
the  finding  or  refusal  to  find  in  ac- 
cordance therewith,  upon  which  he 
can  base  exceptions,  he  should  make 
such  request  to  the  referee  before 
the  submission  of  the  cause  to  him ; 
and  then,  if  the  referee  does  not 
comply  with  such  request,  the  party 
can  except  to  his  finding  or  refusal 
to  find  or  decide  as  requested,  with- 
in ten  days  after  notice  of  the  judg- 
ment. *b 

8.  Such  exceptions  will  then  have  the 
same  force  as  the  like  exceptions  to 
the  refusal  of  a  judge,  at  the  circuit, 
to  charge  as  requested.  ib 

4.  But  when  the  referee  has  omitted, 
in  his  report,  to  make  such  findings 
as  will  give  force  or  point  to  the  ex- 
ceptions, the  party  may  still,  after 
notice  of  the  judgment,  and  while 
the  right  to  take  exceptions  to  the 
findings  of  the  referee  m  his  report 
remains,  apply  to  the  court  to  send 
the  case  back  to  the  referee,  to  pass 
specifically  upon  such  questions,  or 
to  resettle  his  report  t6 

6.  In  such  case,  the  entnr  of  judgment 
should  be  stayed,  or  the  time  to  ex- 
cept extended,  until  the  application 
is  disposed  ot  ib 

6.  The  provision,  in  rule  41,  that  "  the 
judge  or  referee  shall  at  the  time  of 
setuing  the  case  or  exceptions,  find 
on  such  other  qiiestions  of  fact  as 
may  be  required  by  either  party 
and  may  be  material  to  the  issue," 
relates  to  questions  of  fact,  only; 
and  this  rule,  as  well  as  the  proviso 
in  section  268  of  the  Code,  tiiat  the 
judge,  in  settling  the  case,  "shall 
orlefiy  specify  the  facts  found  by 
him,  and  his  conclusions  of  law," 
are  simply  directory,  and  do  not  au- 
thorize the  judge  or  referee  to  insert 
in  the  case  new  exceptions,  or  excep- 
tions not  in  fact  taken,  when  the 


judge  could  not  accede  to  the  re- 
quest, wb 

7.  It  aeemt  that  tills  proviso  in  seetian 
268,  inserted  therein  in  1651.  was 
virtually  repealed  by  the  proviaon, 
inserted  in  section  267,  in  1860,  di- 
recting that  "  the  deduon  of  *  jodge 
shall  Be  in  writing,  ^d  ahall  eon- 
tain  a  statement  of  the  £m1b  foud, 
and  conclusions  of  law  separately,'' 
precisely  as  is  required  of  referees 
Dy  section  270  as  amended  in  1857.  ib 

8.  This  provision  is  imperative,  and 
compliance  with  it  is  essential  to  the 
regcdarity  of  a  report,  eitiier  by  a 
ju^e  or  referee.  ib 

9.  Where,  upon  the  settlement  of  a 
case,  before  a  referee,  the  d^eodanfs 
counsel  requested  the  referee  to  find 
in  respect  to  a  larse  number  of  speci- 
fied questions  of  met,  and  upon  the 
refusal  of  the  referee  to  do  so,  tiie 
counsel  excepted,  and  such  requests 
and  exceptions  were  contained  in  the 
case;  hdd  that  such  exceptions  were 
of  no  validity,  and  were  not  pn^ 
erly  before  the  court,  on  appeal  frooi 
the  judgment.  t6 

10.  A  decision,  on  the  trial  of  a  ques- 
tion of  fact  by  the  court,  which  does 
not  authorize  a  final  judgment,  bat 
directs  furtiier  proceedings  before  a 
referee,  or  otherwise,  is  precisely  tiie 
decision  described  in  section  268  of 
the  Code,  as  amended  in  1867,  au- 
thorizing a  party  to  move  for  a  new 
trial,  upon  a  case,  or  exceptions. 
Stanton  v.  Miller,  58 

11.  An  action  in  equity  was  broui^t 
to  compel  the  detivery  to  tibe  plaln- 
tiflfs  of  a  deed  which  had  been  exe- 
cuted and  acknowledged  by  If.,  in 
her  lifetime,  and  deposited  with  B. 
as  an  eterow^  subject  to  the  perform- 
ance of  a  contract  made  between  M. 
and  one  of  the  plaintifis,  for  the  sop- 
port  of  M.  during  her  life,  and  after 
ner  death  such  deed  was  to  be  de- 
livered to  the  grantees.  The  action 
was  tried  berore  a  justice  of  this 
court,  who  made  and  filed  his  decis- 
ion containing  his  fin<ting  of  facts, 
and  conclusions  of  law.  But,  in- 
stead of  rendering  or  ordering  any 
final  iud^ent,  in  the  case,  such  jus- 
tice, havmg  arrived  at  the  concio- 
siou  that  the  plaintiflb  were  not  tar 
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titled  -to  the  relief  sought,  but 
were  entitled  to  receive  compensa- 
tion in  damages  for  the  breach  of 
the  contract,  ordered  that  the  plain- 
ti£b  have  leave  to  move  to  have  the 
legal  representatives  of  M.  made 
parties,  and  for  a  reference,  or  an 
issne,  to  ascertain  the  amount  of 
damages ;  and  that  in  the  meantime 
the  cause  stand  over,  and  that  all 
other  questions,  including  costs,  be 
reserved.  Held  that  this  was  a  case 
where  the  plainti£b  were  entitled  to 
move  for  a  new  trial,  under  section 
268  of  the  Code.  ^       ib 

12.  The  facts  found  by  a  judge,  and 
incorporated  in  the  record  of  judg- 
ment, must  stand  as  the  findings  m 
the  case ;  and  neither  a  judge  nor  a 
referee  can  find  facts  contradictory 
thereto.     Pendleton  v.  Hughes,     136 

18.  If  such  findings  are  erroneous,  ap- 
plication must  be  made  to  the  court, 
to  send  them  back  for  correction,   ib 

14.  The  only  findings  that  a  judge  or 
referee  can  make,  at  the  time  of  set- 
tling the  case  or  exceptions,  are 
findings  in  addition  to  those  previ- 
ously found,  and  not  in  contradiction 
thereof  ib 

16.  There  is  nothing  in  the  provisions 
of  the  Revised  Statutes  relating  to 
a  discovery  of  books  and  papers, 
that  authorizes  the  insertion,  in  the 
order,  of  the  consequences  of  not 
obeying  it    Bice  v.  EhU,  185 

16.  But  rule  16  of  the  Supreme  Court 
(now  rule  20)  provides  that  the  order 
shall  declare  the  consequences  of  an 
omission  to  comply  with  the  same ; 
and  although  there  is  no  authority, 
in  the  provisions  of  the  Code  relat- 
ing to  discovery,  for  inserting  that 
provision  in  the  rule,  yet  the  inser- 
tion of  such  a  clause  in  an  order  for 
discovery  cannot  affect  its  validity ; 

•the  dause  being  entirely  harmless,  t^ 

1 7.  If  the  insertion  of  such  a  provision, 
in  an  order  for  discovery,  could  af- 
fect its  validity,  rule  20  is  confirmed 
and  legalised  by  section  13  of  chap- 
ter 408  of  the  laws  of  1870.  ib 

18.  Parties  who  have  procured  the  in- 
sertion, in  an  order,  of  a  provision 
ffiving  leave  to  apply  to  another 
judge  for  an  order  to  show  cause 


why  such  order  has  not  been  com- 
plied with,  cannot  be  heard  to  com- 
plain of  it,  afterward.  ib 

19.  Although  Special  Terms  are  re- 
quired to  be  held  in  the  several 
counties,  their  jurisdiction  is  not 
limited  to  cases  arising  In  the  county, 
or  even  the  judicial  district,  m 
which  they  are  held.  Thev  have 
jurisdiction  to  hear  and  decide  mo- 
tions from  any  part  of  the  State,    ib 

20.  It  is  irregular  to  make  a  motion 
out  of  the  district  in  which  the  place 
of  trial  is  laid ;  except  that  it  may 
be  made  in  a  county  of  another  dis- 
trict adjoining  the  dbtrict  in  which 
the  place  of  trial  is.  ib 

21.  It  is  competent  for  counsel  to  agree 
to  have  a  motion  heard  and  decided 
at  any  Special  Term  in  any  county 
in  the  State;  and  the  order  made 
in  it  is  reviewable  when  made  in  a 
county  other  than  that  designated 
by  the  Code,  as  if  it  were  made  in  the 
proper  county.  ib 

22.  Where  the  defendant,  in  an  action 
for  libel,  dies,  before  final  judgment, 
the  plaintiff  is  not  entitled  to  an 
order  continuing  the  action  against 
the  executor  of  the  deceased  defen- 
dant ;  for  the  reason  that  the  cause 
of  action  does  not  survive  or  con- 
tinue.    More  V.  Bennett,  838 

28.  An  Instruction  by  the  court  in  its 
charge  to  the  jury  to  disregard  evi- 
dence, on  the  trial,  is  equivalent  to 
striking  out.  And  when  it  appears 
that  notwithstanding  such  an  instruc- 
tion, or  when  evidence  is  stricken 
out  on  motion,  it  appears  that  it  may 
have  operated  upon  the  minds  of 
the  jury,  the  verdict  ought  to  be  set 
aside.  To  hold  that  it  must  be 
made  to  appear  that  it  did  influence 
the  jury  would  be,  in  many  cases,  to 
require  an  impossibility.  The  pre- 
sumption should  be  tnat  the  jury 
acted  only  upon  the  l^al  evidence 
submitted  to  them,  and  not  upon 
that  which  they  have  been  told  not 
to  regard,  or  wnich  has  been  stricken 
from  the  case.    Qarfidd  v.  Kirk,  464 

24.  Exceptions  to  findings  of  fact  are 
not  authorized,  nor  even  contem- 
plated, by  the  Code.  The  excep- 
tions must  be  to  the  conclusions  of 
law,  only         -  ib 
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2<(.  Although  remarks  were  made  by 
the  judge,  in  hiB  charge  to  the  jory, 
that,  standing  alone,  could  not  oe 
approved ;  yet,  if  the  general  bear- 
ing and  scope  of  the  charge  waa  right, 
and  the  erroneous  remarks  did  not 
do  any  injury  to  the  unsuccessful 
party,  the  court  will  not  set  aside  the 
vermct  for  that  cause.  SKrader  v. 
Bofiker,  608 

26.  A  mistake  of  the  court,  in  placing 
the  admission  of  evidence  on  an  un- 
tenable ground,  is  not  sufUdent  rea- 
son for  reversing  the  judgment  Bat" 
til  v.  £lmort,  627 

JSte  AoBxxMxirT,  9. 
Attoenbt. 
evidbnob. 


PRINCIPAL  AND  AGENT. 

1.  Altiiough  an  agent  employed  to  pur- 
chase property  is  authorized,  by  his 
principals,  to  purchase  for  cash,  only, 
and  is  furnished  with  sufficient  funds 
for  that  purpose ;  yet  if  he  purchases 
pn^rty  for  his  pnncipals,  and  trans- 
mits it  to  them,  leaving  a  part  of 
the  price  unpaid,  and  appropriates 
such  funds  to  his  own  use,  the  ven- 
dor may  recover  of  the  principals 
the  balance  of  purchase  money  un- 
paid ;  where  it  appears  that  the 
vendor  did  not  give  credit  to  the 
i^nt,  nor  was  any  credit  stipu- 
lated for,  contemplated  or  g^ven,  in 
express  terms,  at  any  time,  or  in- 
tended to  be  given,  to  the  principaLs, 
^et  that,  by  the  usual  course  of  deal- 
ings between  them,  for  a  consider- 
able period,  the  vendor  had  been  in 
the  habit,  when  the  several  parcels 
of  a  lot  were  large  and  heavy,  and 
could  not  all  be  conveniently  de- 
livered at  the  same  time  c^  deliv- 
ering cheese  purchased  of  him  by 
such  agent,  at  the  railroad  depot, 
marked  and  consigned  to  the  prin- 
cipals, before  the  price  was,  or  could 
be  conveniently  ascertained,  and  be- 
fore payment  was  actually  made, 
and  that  the  principals  were  aware 
of,  and  acquiesced  in  that  course  of 
dealing.  Under  such  circumstances, 
if  the  jury  are  satisfied  that  the  pur- 
chasers knew  that  cheese  was  thus 
delivered  before  actual  payment  of 
the  price,  and  acquiesced  in  that 

.  course  of  business,  they  wiU  be  war- 


ranted in  finding  that,  to  that  eiteot 
at  least,  the  agent  had  imjdied  an- 
thority  to  purchase  on  credit,  fcvthe 
account  of  his  principals.  And  if 
they  find  that  upon  a  purcfaaae  of 
cheese  by  such  agent,  for  his  {Kind- 
pals,  the  vendor,  in  aocordanoe  wiifa 
the  coarse  of  busine^  and  dealing 
lon^  practised,  and  known  and  ree- 
ogniaed  by  the  principals,  parted 
with  the  poesession  of  the  property 
upon  the  faith  and  credit  that  the 
principals  would  pay  for  it,  throo^ 
such  agent,  immediately,  or  within 
a  day  or  two  tho-eafter,  thb  will 
justify  a  verdict  in  £avor  of  the  ven- 
dor, aeainst  the  principala,  for  the 
unpaid  purchaae  money.  Martf  v. 
Webb,  » 

2.  The  statement  of  an  agent  cannot 
be  received,  to  prove  his  agei^,  so 
as  to  bind  his  principal,  w  hea, 
therefore,  it  is  propoeed  to  prove 
that  a  perscm  represwited  himsdf  ss 
the  agent  ci  another,  the  evidence, 
if  objected  to,  is  incompetent  for 
any  purpose,  except  to  prove  that 
he  BO  held  himself  out  to  the  person 
with  whom  he  dealt.  MottardT, 
NwrUm^  161 

8.  Care  ^ould  be  taken  to  guard  the 
jury  against  conaidering  such  a  re^ 
presentation  aa  evidence  of  the  agent** 
authority,  until  a  ratification  Is 
proved.  »& 

4.  A  representation  of  a  person,  that 
he  is  agent  for  another,  bei^g  com- 
petent for  the  purpose  of  showing 
that  he  held  himself  oat  to  the  per- 
son with  whom  he  dealt,  as  agent, 
the  court  is  under  no  obligation  to 
limit  the  operation  of  the  statement 
of  the  agent,  unless  called  on  to  do 
so,  by  the  counseL  ib 

6.  A  receipt  for  propeKy  porchaeed 
by  an  agent,  given  by  him  two 
months  after  the  sale,  is  not  a  pait 
of  the  9109  ^eate,  that  is,  of  the  sale, 
so  as  to  make  it  competent  as  snch, 
to  prove  his  anthority  to  bind  his 
principal,  if  the  objection  ia  made 
that  it  was  given  withoot  anthority. 

6.  The  representations  of  an  agent, 
made  to-  otlier  persons  of  whom  be 
bought  property,  that  he  was  the 
defendant's  agent  for  buying  prop- 
erty of  the  same  kind,  are  not  ad- 


INDEX. 


697 


miamble,  to  ahow  his  aatiiority  to 
bind  the  defendant.  ib 

7.  Although  it  has  been  held  that  an 
agent's  authority  may  be  inferred 
from  acts  of  a  land  similar  to  that 
done  in  the  case  in  which  the  proof 
ia  sought  to  be  made,  yet  the  acts 
from  which  the  inferenoe  of  an- 
tlK>rlty  ia  sought  to  be  drawn,  must 
be  acte  done  under  the  authority  of 
the  principal.  Authority  cannot  be 
infeired  finom  any  number,  however 
large,  of  unauthorijEed  acta.  ib 

8.  The  plaintiff  having  sent  twenty-one 
bales  of  wool  to  the  defendants  to 
sell,  on  his  account,  as  his  factors, 
subsequently  (in  October)  ffave  them 
orders  to  sell  the  same,  which  were 
not  complied  with;  whereupon  the 

SUdntiff  abandoned  the  vrooi  to  the 
efendants,  and  sued  to  recover  the 
▼alue.  A  motion  being  made,  to 
dismiss  the  complaint,  because  there 
was  not  sufficient  evidence  to  prove 
the  weight,  or  the  grade  of  the 
wool,  the  same  was  denied.  Held 
that  the  defendants  having  furnished 
proof  in  an  account  of  sales  of  two 
Dags  of  wool,  rendered  by  them,  of 
what  that  wool  was  sold  for,  that, 
together  with  proof  as  to  the  value 
of  wool  in  October,  was  sufficient,  if 
there  was  no  other  evidence,  to  war- 
rant the  jury  in  finding  the  value  to 
be  equal  to  the  price  it  Drought  after 
being  abandoned  to  the  defendants. 
That  at  any  rate,  it  placed  the  case 
before  the  jury  in  a  condition  which 
prevented  the  court  from  diamiasins 
the  complaint     Whelan  v.  Lyneh, 

9.  The  judge  instructed  the  jury  that 
the  pifldntiff  was  entitled  to  recover 
"the  highest  price  which  wool  of 
this  description  had  reached  in  the 
market  between  October  24  and  the 
time  this  suit  was  brought"  Held 
that  this  rule  was  erroneous.  That 
the  factors  had  a  reasonable  time  to 
comply  with  the  orders  to  sell ;  and 
in  the  absence  of  any  proof  to  the 
contrary,  thirty  days  was  a  longer 
time  than  was  necessary  to  enable 
them  to  obey  such  instructions. 
That  if  they  had  been  obeyed,  the 
moneys  received  would  have  been 
the  price  at  which  wool  would  have 
sold  at  that  place;  and  that  value 
was  the  sum  which  the  plaintiff  was 
entitled  to  recover.  i& 


10.  Sdd,  aUo,  that  the  action  bebig 
one  in  which  the  plaintiff  was  only 
to  be  indemnified  for  his  actual  loss 
arising  from  the  disobedience  of  his 
instructions,  his  claim  could  in  no 
event  exceed  what  the  wool  would 
have  sold  for,  at  the  time  when  the 
order  should  have  been  obeyed,  and 
interest  from  that  time;  and  that 
was  the  proper  rule  of  damages,  in- 
stead of  the  one  ^ven  to  the  jury,  ib 

11.  In  an  action  to  recover  the  price 
of  three  steam  boUers,  alleffea  to 
have  been  sold  and  delivered  by  the 
plaintiffii  to  the  defendant,  at  and  for 
the  price  of  $8,885.17,  which  he 
pronused  to  pay,  the  defence  was, 
that  the  defendant  ordered  the  boil- 
ers as  agent  for  one  W.  The  defen- 
dant was  a  dvil  en^neer,  and  the 
plaintiffs'  evidence  was,  that,  as  such, 
he  had  often  given  orders  for  work 
to  the  pluntiflb,  who  allowed  him 
commissions  on  such  orders;  that 
the  plaintifb  had  received  from  the 
defendant  a  payment  on  account  of 
said  boilers,  and  given  a  receipt  for 
it  as  being  "  on  account  of  W. ;"  that 
the  account  was  entered  in  the  plain- 
tiff' ledger,  in  the  name  of  W.,  and 
the  boilers  were  delivered  to  vessels 
which  W.  was  building.  There  was, 
also,  testimony  from  the  defendant 
that  he  told  the  plaintiflb  he  wanted 
the  boilers  for  vessels  building  by 
W. ;  that  the  plaintiffs  allowed  nim 
a  commission  on  these  boilers,  and 
they  were  furnished  to  W. ;  that  the 
plamtifis  told  him  they  had  present- 
ed a  bill  to  W.,  and  said  they  wished 
they  could  hold  him  (the  defendant) 
for  thenL  It  was  shown  that  the  de- 
fendant did  not  disclose  the  name  of 
W.,  at  the  time  of  ordering  the  boil- 
ers, and  the  bill  to  W.  was  rendered 
at  his  request  The  iury  having 
found  a  verdict  for  the  plaintiff; 
held  that  the  same  was  against  the 
clear  weight  of  the  testimony,  and 
that  a  new  trial  should  be  ordered. 
Murphy  v.  HanDeU,  880 


PROMISE. 

See  AGunaNT,  3,  4 
Harrded  Woioor. 


PREMIUM  NOTES. 
See  Limitations,  Statutb  of. 
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PROMISSORY  NOTES. 


1.  A  joint  owner  of  a  promissory  note 
cannot  be  charged  as  endorser,  in  an 
action  brought  by  his  co-owner,  or 
one  who  is  not  a  bona  fide  holder 
for  value  and  without  notice  of  the 
defendant's  rights,  and  did  not  ac- 
quire it  in  the  usual  course  of  busi- 
ness, and  before  maturity.  Norton 
V.  Edgar,  176 

2.  If  one  of  two  joint  owners  of  a  note 
is  authorized  to  sell  his  co-owner's 
interest  therein,  and  does  sell  it, 
with  his  own,  the  whole  interest 
will  pass  to  the  purchaser;  and 
whether  the  latter  can  recover 
against  the  co-owner  as  endorser 
will  depend  upon  whether  he  ob- 
tained tne  note  under  circumstances 
which  entitle  him  to  insist  that  such 
co-owner  is  estopped  from  proving 
facts  that  will  protect  him  against 
such  liability.  ib 

8.  Where  one  of  two  joint  owners  of  a 
note,  without  authority  from  his  co- 
owner,  sells  the  lattei^s  interest  in 
the  note,  the  purchaser  will  acquire 
only  the  interest  of  the  seller  in  such 
note.  ib 

4.  If  the  purchaser  knows,  when  he 
purchases  a  note  from  one  of  the 
owners  thereof,  that  another  person 
is  a  joint  owner  of  it,  he  knows,  as 
matter  of  law,  that  such  joint  ovmer 
cannot  be  liable,  as  endorser,  to  any 
person  cognizant  of  his  relation  tc 
the  note.  ib 

5.  When  a  person,  knowing  that  a 
constable  has  seised  and  offered  for 
sale  only  the  interest  of  one  of  two 
joint  owners,  in  a  promissory  note, 
purchases  that  interest,  at  the  sale, 
such  sale  and  purchase  will  carry  no 
interest  in  the  endorsement  of  the 
same  owner,  on  which  |m  action  can 
be  maintained  by  the  purchaser,     ib 

6.  Where  a  promissory  note  is  given 
for  the  payment  of  a  sum  of  money 
stipulated  in  a  written  agreement  be- 
tween the  parties  to  be  paid  by  the 
one  to  the  other,  it  is  of  no  value 
beyond  the  original  contract;  and 
its  surrender  is  of  no  moment,  in 
changing  the  rights  and  liabilities 
of  the  imrties;  and  those  liabilities 
will  not  be  affected  thereby.  Meyer 
V.  Huneke,  804 


7.  If  such  note  has  been  sorreDdered, 
the  payee  may  recov^  upon  the 
original  agreement ;  and  that  right 
wiu  not  be  taken  away  by  an  nnao- 
thoriased  alteration  of 'the  note  h^ 
him.  *b 

8.  .The  alteration  of  a  note,  by  the 
payee,  after  its  execution,  may  or 
may  not  be  a  criminal  act,  bat  it  will 
have  no  effect  on  the  original  eon- 
tract,  ih 

9.  The  defence  that  a  note  waa  ob- 
tained by  unlawful  duress  is  avail- 
able to  the  surety,  who  united  in 
executing  it     IngeraoU  v.  iZoc,    846 

10.  The  plaintiff,  while  a  partner  of 
O.,  loaned  to  him  certun  certificates 
of  stock,  which  O.  sold,  without  the 
knowledge  of  the  plaintiff,  and  ap- 
pUed  the  proceeds  to  his  own  iiee. 
The  plaintiff,  after  fruitless  ead^vors 
to  ccHlect  the  money,  had  O.  arrested 
upon  an  order  of  arrest,  but  released 
him  on  his  wife's  promise  to  have 
him  at  the  plaintiff's  office  the  next 
day.  On  the  next  day,  O.  aceom- 
panied  by  his  wife,  and  hia  wife's 
mother  (the  defendant)  came  to  the 
plaintiff's  office,  where  the  note  in 
suit  was  made  by  the  wife,  and  ca- 
dorsed  by  her  mother.  In  an  action 
against  the  endorser,  upon  the  note. 
one  of  the  defences  set  up  was  that 
the  defendant's  endorsement  was  ex- 
torted from  her  by  fraudulent  repre- 
sentations, and,  among  others,  that 
O.  had  committed  an  offence  that 
rendered  him  liable  to  imprisonment 
in  the  State  prison,  and  the  threat, 
by  the  plaintiff,  that  unless  the  de- 
fendant gave  the  note,  he  woold 
prosecute  O.  and  send  him  to  State's 
prison ;  and  there  was  evidence  tend- 
ing to  prove  the  making  of  soch 
threat.  The  judge  charged  the  jury 
that  there  was  no  evidence  of  duress, 
or  undue  influence,  and  submitted  to 
the>m  two  questions,  viz:  Ist.  Was 
the  note  given  for  the  compounding 
of  a  felony ;  2d.  If  it  waa  not  so 
given,  did  the  plaintiff  make  fiftlse 
representations  in  regard  to  his  right 
to  send  O.  to  the  State  prison,  and 
the  defendant,  for  the  purpo^  of 
avoiding  that  suppoeed  right,  en- 
dorsed tlie  note.  Held  1.  That  the 
judge's  charge  was  erroneous :  1st.  In 
submitting  to  the  jury  the  question 
whether  the  note  was  given  fur  com- 
pounding a  felony.     Sa  In  instruct- 
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ing  the  jury  that  there  were  but  two 
questions — as  to  the  compoimdiiig  a 
feloDV,  and  the  iialse  representations 
— to  De  submitted  to  them.  2.  That 
the  question  whether  undue  influ- 
ence was  used  should  luive  been  sub- 
mitted to  the  jury ;  and  that  it  was 
error  for  the  court  to  withdraw  that 

auestion  from  the  jury,  and  to  charge 
[lem  that  there  was  no  evidence  of 
undue  influence;  there  beins  suffi- 
cient evidence  upon  that  pomt  for 
the  jury  to  consider,  and  And  whether 
or  not  undue  influence  was  used,    ib 

See  Ag&kkmxnt,  1,  2. 

Debtor  and  Creditojl,  6,  7. 
Ldotationb,  Statute  or. 
Maeeied  Women,  8, 9,  10. 
Paatnekship,  8. 

USITET. 


B 


RAILROAD  COMPANIES. 

1.  It  is  the  duty  of  railroad  companies 
to  use,  upon  their  trains,  all  improve- 
ments in  machinery,  or  in  the  con- 
struction of  cars,  ^c,  conmionly 
used  by  other  companies ;  and  it  is 
negligence  if  they  do  not  use  them, 
for  which  they  are  liable  to  a  person 
injured,  if  the  improvement  would, 
in  any  appreciable  degree,  have  con- 
tributed to  prevent  the  injury.  Con- 
tdU>  V.  TJie  Sifraeuee  <tc.  liailroad 
Co.,  92 

2.  It  seems  to  be  no  more  than  reason- 
able to  require  railroad  companies  to 
run  their  trains  through  cities  and  vil- 
lages at  such  moderate  rate  of  speed 
as  that,  by  the  use  of  brakes,  a  train 
may  be  speedily  stopped,  so  that 
neither  person  nor  property  shall  be 
exposed  to  injury  from  it ;  and  this 
without  regard  to  whether  there  la 
a   municipal    regulation  as  to  the 

rd  at  which  trains  shall  be  run. 
MULUN,  P.  J.  ib 

8.  Railroad  companies  are  bound  to 
supply  their  trains  with  brakes,  and 
if  a  person  is  injured  on,  or  crossing, 
a  track,  and  the  injury  could  have 
been  avoided  by  the  use  of  brakes, 
the  omission  to  have  them,  or  to  use 
them  would  be  such  negligence  as 
would  render  them  liable  to  the  per- 
son injured.  ib 


4.  If  they  are  obliged  to  have  some 
brake,  the  public  safety  requires  that 
it  should  be  the  best  in  use.  They 
cannot  use  an  old  brake  which  will 
not  stop  a  train  in  lees  than  1,000 
feet,  when  running  ten  miles  per 
hour,  when  other  companies  use 
brakes  that  will  stop  a  train  in  600 
feet,  running  at  the  same  rate  of 
speed.  ib 

6.  A  railroad  company  is  as  much 
bound  to  prevent  doing  injiury  to  a 
penion  on  its  track,  by  using  all  the 
racilities  that  experience  has  pro- 
vided for  the  purpose,  as  the  person 
on  the  track  is  bound  to  use  all  the 
means  in  his  power  to  escape  the  in- 
jury, when  he  is  aware  that  it  is  im- 
pending, ib 

6.  Tl^at  the  duty  of  a  company  to  have 
and  use  all  known  improvements  in 
its  machinery  is  not  confined  to 
paesenaere,  is  shown  by  the  case  of 
Smiih  V.  The  N.Y.A  Harlem  Rail- 
road Company,  (19  N.  Y.  121)      ib 

7.  In  an  action  against  a  railroad  com- 
pany, brought  by  the  administrator 
of  one  of  its  employees,  to  recover 
damages  for  the  negligent  killing  of 
the  deceased  by  the  cars  of  the  de- 
fendant, it  is  unnecessary  to  consider 
the  question  whether  the  persons 
employed  on  the  train  that  killed 
the  deceased  were  guilty  of  nesli- 
gence  that  caused  ms  death.  The 
sole  question  is,  was  the  defendant 
pUty  of  negligence  in  employing  an 
moompetent  person  as  conductor  on 
such  train,  or  in  n6t  prescribing 
rules  which  would  apply  to  trains 
moving  where  such  train  was,  and 
provide  for  warnings  to  persons 
passing,  or  bein^  on  or  near,  the 
track  whetai  such  trains  moved. 
Hatkin  v.  The  N,  Y.  Central  d:e. 
Jtailroad  Co,,  129 

8.  Raising  to  the  post  of  conductor  a 
person  who  has  served  seven  years 
in  the  inferior  stations  of  car-coupler 
and  shover — ^the  duties  of  which 
places  made  him  acquainted  with  the 
modes  of  making  up  trains,  the  dan- 
gers incurred  by  those  employed  in 
the  work,  and  by  others,  when  the 
trains  are  in  motion,  and  the  pre- 
cautions necessary  to  guard  against 
accidents — is  not  of  itself  negligence, 
ur  evidence  of  negligence ;  where  it 
does   not  appear  that  he  had  ever 
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shown  himself  to  he  inoompetent,  or  | 
nnfaithftil,  prior  to  the  happening  of 
the  injury  sued  for.  ib 

9.  Corporations,  as  well  as  individuals, 
most  be  at  liberty  to  raise  men 
from  lower  to  higher  places;  and 
suc^  elevation  of  mem  cannot  be  im- 
puted to  the  employers  as  negligence, 
unless  the  places  from  which  they 
are  raised  are  not  such  as  to  properl^' 
prepare  them  for  the  higher.  tb 

10.  It  being  utterly  impossible  for  a 
railroad  company  to  move  its  trains, 
when  being  made  up,  or  when  bdng 
broken  up,  aocor^ng  to  a  time  table, 
the  omission  to  provide  regulations 
for  the  movement  of  trains  enga^ped 
in  and  about  the  freight  and  engme 
houses  and  depots  of  the  company, 
is  not  negligence.  ib 

11.  But  it  is  practicable  to  prescribe 
in  what  manner  engineers  and  con- 
ductors shall  give  notice  of  the  ap- 
proach of  an  engine,  with  or  without 
cars,  when  trains  are  being  made  up, 
or  moving  i^ut  freight  houses,  de- 
pots, or  engine  houses.  And  if 
proper  precautions  are  not  taken  for 
the  protection  of  life  and  limb  from 
injury  by  such  engines  and  trains,  a 
person  miured,  who  is  not  an  em- 
ployee of  the  company,  has  just 
cause  of  complaint;  and  is  entitled 
to  recover  damages  for  any  injury 
sustained  by  reason  of  the  omission 
of  the  company  to  adopt  all  reason- 
able guards  against  liability  to  in- 
jury, ib 

12.  One,  however,  who  enters  into  the 
employ  of  such  company  with  full 
knowledge  that  no  provision  has 
been  made  for  protectinff  its  servants 
against  injury  firom  moving  trains  or 
engines,  nas  no  claim  to  recover 
damages  if  he  sustains  an  injury  by 
reason  of  the  company  omitting  to 
make  such  provisions  and  regula- 
tions as  pruaence,  and  a  proper  re- 
gard for  the  lives  of  others,  might 
require.  ib 

18.  By  an  act  of  the  legislature,  a  rail- 
road company  was  authorixed  to  ex- 
tood  and  construct  its  road  from  Au- 
burn or  any  point  on  the  line  of  its 
road,  easterly  or  southerly  from  said 
city,  through  such  counties  as  it 
should  deem  most  feasible,  to  any 
point  on  Lake  Erie  or  Niagara  river. 


and  any  town  in  any  ooonty  titftmgh 
or  near  which  eaidf  railroad,  or  its 
branches,  might  be  located,  (with 
certain  exceptions,)  might  aid  the 
construction  of  said  ndlroad  and  its 
branches,  by  the  issue  and  sale  of 
bonds.  HM  that  these  provirions 
made  it  quite  certain  that  ^e  money 
raised  was  to  be  applied  to  the  con- 
struction of  the  road,  incloding  in 
that  term  all  its  brandies;  and  was 
not  to  be  raised  to  ud  in  the  con- 
struction of  the  branches,  only,  but 
might  be  applied  wherever  the  com- 
pany deemed  proper;  subject  to  the 
eeneral  restriction  that  it  was  not  to 
be  applied  to  the  cuustruction  of 
the  road,  or  its  brandies,  beyond  the 
county,  except  upon  a  ^>eelfied  con- 
dition. The  People  ex  reL  Akin  v. 
Morffatif  47J 

14.  In  view  of  the  difficulties  under  the 
modem  system  of  transporting  goods 
by  connecting  lines  of  railroads  Ac, 
in  the  way  of  shippers  seekani^  r^ 
dress  in  case  of  injury  or  loss,  tt  is 
necessary  that  the  courts  should  so 
modify  the  rules  of  evidence  as  to 
render  redress  possible,  whSe  the 
defendant  is  not  exposed  to  be 
charged  when  liability  is  not  estab- 
lished with  reasonable  cert^otv. 
Per  MuLLDf.  P.  J.  Booi  t.  The  Great 
Waiem  Railway  Co.,  619 


15.  Proof  of  the  coarse  of 
adopted  by  connectLo^  lines  of  rail- 
way ahoula  be  received  as  competent 
evidence,  on  the  question  of  the  re- 
ceipt or  delivery  of  property  by  the 
one  to  the  other.  ib 

16.  If  books  are  kept  by  the  agents  of 
a  company,  in  which  are  entered  the 
receipt  and  delivery  of  property  by 
such  company,  such  boobs,  when 
shown  to  belong  to  the  company — 
of  which  the  use  by  the  agent^  in 
the  company's  businees,  is  prima 
facie  evidence — are  aleo  competent 
evidence,  prima  facie,  ci  the  entries 
therein ;  and  it  is  not  necessary  to 
prove  that  the  entry  is  in  the  hand- 
writing <^  any  agent  or  servant  of 
the  company,  provided  it  be  made 
to  appear  that  the  entries  have  been 
maoe  in  the  same  handwriting  fur 
such  a  length  of  time  as  to  satisfy  a 
jury  that  Uie  perwm  making  the  en- 
tries was  a  recpgnixed  agent  of  the 
company,  and  as  snch  authorised 
to  make  such  entries.  tb 
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17.  C,  the  agent  of  the  plaintiff,  de- 
livered to  the  agent  of  the  New  York 
Central  Railroad  Company  at  Victor, 
N.  Y.,  a  box  of  tools  belonging  to 
the  plaintiff,  directed  to  him  at  B., 
Mien.,  to  be  carried  by  said  com- 
pany to  Suspension  Bridge,  and  from 
there  to  be  forwarded,  by  oonnect- 
ing  roads,  to  B.  The  box  was  never 
delivered  to  the  plaintiff.  In  an  ac- 
tion agunst  the  defendant,  whose 
road  connected  with  the  New  York 
Central,  at  Suspension  Bridge,  tore- 
cover  the  value,  it  appeared  on  the 
trial  that  B.  was  situated  on  the  line 
of  the  Michigan  Southern  and  North- 
ern Indiana  Bailroad  Company, 
which  joined  the  defendant's  rcMid  at 
Detroit  A  book  kept  by  P.,  one  of 
the  defendant's  freignt  agents  at  De- 
troit was  produced,  containing  this 
entry:  " Car  808,  April  2l6t,  1866. 
Noan  Boot,  Burr  Oak,  B.  county, 
Mich.  One  box  of  goods.**  P.  had 
chaige  of  the  delivery  of  freight  from 
the  £fendant's  road  to  the  Michigan 
Southern  and  Northern  Indiana 
Railroad  Company.  The  witness 
who  identified  the  book  could  not 
swear  that'the  entries  therein  were 
in  the  handwriting  of  P.,  but  to  the 
best  of  his  knowledfi^e  they  were. 
A  clerk  and  cashier  in  the  ofiice  of 
the  Michigan  Southern  and  North- 
em  Indiana  Railroad  Company  at 
Detroit  testified  that  it  was  his  duty 
to  receive  and  disburse  moneys,  and 
to  see  to  freight  matters;  uiat  he 
had  general  charge  of  the  freight 
books,  but  knew  nothing  of  the  box 
in  question ;  that  the  bill  ouffht  to 
have  come  into  his  hands,  if  t£e  box 
was  delivered  to  his  company,  and 
it  did  not ;  that  the  defendant  made 
charges  for  back  freight  on  this  box, 
against  his  company,  which  it  had 
refused  to  pay,  becauBC  it  had  not  re- 
ceived the  box.  Held,  1.  That  the 
book  was  properly  received  in  evi- 
dence; and  if  the  entries  therein 
were  competent  testimony,  the  re- 
ceipt of  the  property  by  Uie  defen- 
dant was  satisfactorily  established. 
2.  That  if  the  property  was  received 
at  Detroit,  it  must  have  been  taken 
by  the  New  York  Central  Railroad 
Company  from  Victor  to  Suspension 
Bridge  and  there  delivered  to  the 
defendant  8.  That  the  defendant 
having  received  it,  it  devolved  upon 
the  defendant  to  show  its  delivery 
to  the  Michigan  Southern  and  North- 
ern   Indiana    Railroad    Company; 


and  that  having  fUled  to  do  so,  it 
must  be  held  liable  for  its  value,    ib 

18.  Hdd,  alao,  that  the  defendant,  al- 
though a  foreign  corporation,  having 
appeared  and  answered,  it  was  not 
necessary  for  the  plaintiff  to  prove 
its  incorporation.  And  that  if  the 
phuntiff  was  obliged  to  prove  the  de- 
fendants incorporation,  the  laws  of 
Canada  were  sufficient  for  that  pur- 
pose, ib 

19.  ffeld,  further,  that  the  phuntiff 
must  be  deemed  to  be  a  resident  of 
B.,  Mich.,  and  the  cause  of  action 
the  breach  of  the  contract  to  carry 
and  deliver  to  the  Michigui  Southern 
and  Northern  Indiana  Railroad  Com- 
pany, which  breach,  it  was  to  be  im- 
plied from  the  course  of  business 
oetween  the  connecting  roads,  oc- 
curred either  in  Canada  or  Detroit 
And  that  in  this  condition  of  thin^ 
the  action  could  not  be  brought  in 
this  State,  (Code,  %  427,)  but  as  no 
question  was  made  on  the  trial,  that 
the  plaintiff  was  a  non-resident,  a 
judgment  in  his  favor  was  affirmed. 

ib 

See  Nsouonroi,  1,  2,  8,  6,  17, 18. 


RAILROADS. 
SeeTomn. 

RATIFICATION. 
See  Guardian  and  Waed 

RECEIPT. 

1.  A  receipt  for  money,  though  it  be 
stated  to  be  in  full  of  the  debt  or 
demand  upon  which  it  is  received, 
may  be  contradicted  or  explained 
by  parol  evidence.  Howard  v.  Nor- 
ton, 161 

2.  A  receipt  for  the  note  of  a  third  per- 
son is  explainable,  unless  It  be  stated, 
in  it,  that  it  is  received  in  full  pay- 
ment of  the  debt  or  demand  on  which 
it  Is  to  be  applied.  ib 

3.  A  receipt  was  given  by  the  plain- 
tiff, in  tnese  words:  "Rec'd  of  L. 
T.  H.  1168.40  in  payment  of  an 
ace.  of  $887,  against  J.  B.  M.  <fc  Co. 
for  apples  bought  by  J.  S."    Hdd 
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that  considering  this  as  a  mere  re- 
ceipt for  a  given  sum  of  money  in 
full  of  the  plaintiff's  debt,  it  was  ex- 
plainable ;  imless  it  was  to  be  treat- 
ed, on  the  evidence,  as  an  accord  and 
satisfaction.  But  that  if  it  was  to 
be  considered  an  accord  and  satis- 
faction, it  could  not  be  explained  or 
contradicted  by  parol  evidence,      ib 

4.  A  receipt  for  government  bonds, 
which  describee  uiem  by  their  num- 
bers and  amounts,  and  in  which  it 
is  stated,  "  These  bonds  we  hold  sub- 
ject to  the  order  of  J.  L.  P.,  at  ten 
days'  notice,  agreeing  to  collect  the 
coupons  for  his  account  free  of 
charge,  and  to  allow  him  2  per  cent 
per  Binum  interest  on  tiie  par  value 
of  said  bondi^  Ac,  makes  it  the 
duty  of  the  signer  to  return  the  same 
bonds  receive  by  him,  on  ten  days' 
notice.     Palmer  v.  Huuey,  278 

6.  He  is  bound  to  protect  the  bonds, 
and  to  return  them  on  demand; 
and  his  refusal  to  do  so  is  a  conver- 
sion, for  which  he  is  liable,  and  may 
be  arrested.  ih 

See  Principal  and  Agkht,  6. 


RECEIVER. 
See  JuiusDionoif,  1,  2.  8. 

SUPPLKHXNTABT  PEOOKXOINOS. 


REFEREE. 

1.  Where  it  appeared  that  while  a  case 
was  pending  before  a  referee,  who 
was  a  practising  attorney,  Uie  plalnr 
tiff  employed  mm  to  prosecute  and 
collect  two  several  demands  against 
other  parties,  on  one  of  which  he 
brought  an  action  and  the  other  re- 
mained in  his  hands,  unprosecuted, 
at  the  time   he  made    his    report, 
which  was  in  favor  of  the  plain- 
tiff;   heid   that    without    inquiring 
whether  the  decision  of  the  referee 
was  or  was  not  afiected  favorably 
to  tiie  plaintiff  by  his  retainer  in 
such  other  matters,  the  rule  should 
be  inflexible  that  such  a  retainer 
by  a  party  would,  ipso  facto,  avoid 
the  report  of  a  referee.     StMin^  v. 

"lying  the  motion  of  the  defendant 


to  set  aride  the  report  of  the  referee 
was  reversed,  and  the  report,  and 
the  judgment  entered  thereon,  were 
set  aside  and  a  new  trial  ordered, 
with  costs.  •& 

3.  When  evidence,  offered  before  a 
referee,  is  objected  to,  he  ahoold  de- 
cide the  question  as  to  its  admian- 
biHty,  at  the  time  the  evidence  is 
offered.  He  cannot  reserve  that 
question,  and  decide  it  on  the  final 
disposiUon  of  the  cause.  WageMT 
V.  rinck,  4W 

4.  The  parties  are  entitled  to  have 
such  questions  passed  upon  at  the 
time  tiiey  are  raised,  so  that  they 
can  govern  themselves,  in  the  further 
trial  of  the  cause,  in  the  li^t  oC 
and  in  reference  to,  such  ded^on.  t& 

6.  In  an  action  to  recover  moneys  rt 
ceived  by  the  defendants  as  aUomeys 
for  tiie  plaintiff,  which  they  claimed 
the  right  to  retain  for  services  ren- 
dered in  the  prosecution  of  acdons  ia 
which  she  was  the  party  in  interest, 
the  referee  found  and  reported  that 
in  supplementary  proceedings  in  this 
court  wherdn  the  plaintiff  was  a 
party,  it  was  determined  and  ad- 
judged that  the  services  of  the  de- 
fendants, in  the  prosecution  of  aaid 
actions,,  were  of  the  value  of  $900. 
which  sum  the  clerk  was  directed  to 
pay.    And  he  found  and  held,  as 
matter  of  law,  that  such  prooeedinff|i 
and  order  of  the  court  were  an  m- 
judication  as  to  the  value  of  said  de- 
fendants' services,  and  could  not  be 
contradicted  or  varied  by  parol  evi- 
dence tending  to  show  thiat  an  ar- 
rangement was  made  between  the 
plaintiff  and  her  attorneys  in  rda- 
tion  to  any  extra  allowaaoes  thai 
should  be  made  for  services  in  said 
actions,  and  her  share  thereof.    HAi 
that  such   decision  was  erroneoa& 
That  the  plaintiff  was  not  aodi  a 
party  to  the  supplementary  proceed- 
ings as  to  be  concluded  by  tae  adju- 
dication therein,  9e  between  her  and 
her  attorneys.    And  the   question 
whether  any  part  of  such  allowance 
of  $900,  made  to  the  defendants  for 
their  services,  belonged  to  the  plain- 
tiff, as  between  her  and  her  attor- 
neys, was  not  litigated,  considered 
or   decided,  in  the  supplementarj 
proceedings.  t6 

6.  Hdd^  a2ao,  that  the  referee  haviii^ 
expressly  held  tiiat  such  adjndica. 
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tion  was  final  and  conclusiye  upon 
the  parties,  and  could  not  be  con- 
tradicted or  yaried  by  parol,  the 
court,  on  appeal,  could  not  presume 
and  hold  that  he  disregarded  his 
own  decision  on  that  point,  and 
gave  force  and  effect  to  the  parol 
proof  received.  ib 

See  Equttt  Jurisdiction,  8. 
pEAcncK,  2,  4. 
Witness,  1. 


REFERENCE. 
See  JuBisDionoN,  8. 

RELEASE. 
See  GuAEDiAN  and  Wakd,  1. 


RES  GESTiE. 
See  Fbinoipal  and  Agent,  6. 


s 


SALE. 

/SSmLotterbs. 

Ykndoa  and  Pubohasbil. 


SET-OFF. 
See  Insubancb,  (Marine.) 


SHERIFF, 

1.  An  attorney  issuing  an  execution  is 
liable  to  the  sheriff,  for  his  pound- 
age thereon.     Campbdl  y.  Cothran, 

684 

2.  But  when  a  judgment  has  been  re- 
duced in  amount,  by  the  court,  on  ap- 
peal, even  after  lev}^  made  upon  an 
execution  issued  on  it,  the  sheriff  is 
entitled  to  his  fees,  or  poundage, 
only  on  the  amount  to  which  we 
judfi^ment  has  been  reduced;  where 
he  has  been  notified  of  such  reduc- 
tion, and  has  collected  only  the  re- 
duced amount.  ib 


SLANDER. 

1.  In  an  action  for  slander  in  uttering 
words  not  actionable  per  «e,  the 
plaintiff,  in  order  to  recover,  must 
allege  and  prove  special  damages, 
and  the  special  damages  must  be 
particularly  stated  in  the  complaint. 
^Basnl  V.  mmore,  627 

2.  An  allegation,  in  the  complaint,  that 
the  false  and  slanderous  statements 
of  the  defendant  greatly  injured  the 
plaintiff,  and  caused  her  relations 
to  slight  and  shun  her,  does  not 
specify  any  pecuniary  injury  for 
which  a  recovery  can  be  had.        ib 

8.  Where  a  complaint  contains  but  one 
valid  count,  only  one  slanderous 
charge  can  be  proved.  Evidence  to 
prove  another  conversation,  in  wMch 
other  and  different  words  from  those 
alleged  in  the  complaint  were  used, 
is  inadmissible.  ib 

4.  But  when  the  plaintiff  does  not  go 
beyond  the  words  laid  in  the  com- 
plaint, he  may  show  that  those 
words  were  spoken  on  several  differ- 
ent occasions,  although  there  may  be 
but  one  count  in  the  compliant,      ib 

6.  It  is  well  settled  that  other  defama- 
tory words,  not  alleged,  cannot  be 
S roved;  because,  if  they  are  slan- 
erous,  another  action  would  lie  for 
them,  and  a  plaintiff  would  recover 
two  compensations  for  the  same  in- 
jury. And  if  they  are  not  slander- 
ous, or  if  they  were  not  followed  by 
special  damages,  they  are  wholly 
immaterial.  Sudi  evidence  is  not 
competent  on  the  question  of  malice. 

ib 

6.  Where  a  witness  testified  that  the 
defendant  told  him  that  the  plain- 
tiff had  been  having  unlawful  crim- 
inal intercourse  with  other  men 
about  D. ;  that  she  was  having,  and 
had  been  having,  for  two  Y^rs, 
criminal  intercourse  with  different 
younff  men  about  D. ;  that  she  had 
nad  mtercourse  with  so  many  she 
did  not  know  who  was  the  &ther  of 
her  child;  hdd  that  this  language 
was,  in  substance,  a  charge  that  the 
plaintiff  was  a  public  prostitute,  and 
was  therefore  evidence  in  support  of 
a  count  alleging  the  slanderous  words 
to  have  been  that  the  plaintiff  was 
**  a  public  whore,"  ib 
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7.  Every  person  who  repeats  slander- 
ous words  is  liable  to  the  person 
injured  by  means  of  such  words; 
unless  the  circumstances  under  which 
they  were  uttered,  or  the  proofe  in 
the  case,  show  that  they  were  uttered 
without  malice,  or,  in  other  words, 
that  they  were  privileged.  ib 

8.  In  an  action  for  slanderous  words, 
not  actionable  per  ae,  the  plaintiff 
may  not  prove  that  the  special  dam- 
age alleged  in  the  complaint  was 
caused  by  hearing  Uiat  the  defendant 
had  uttered  the  words  charged 
agiunst  him.  In  order  to  admit  such 
evidence,  it  must  be  made  to  ap- 
pear, 1.  That  the  slander  induced 
the  special  damage ;  2.  That  the  de- 
fendant uttered  the  words  either 
in  the  hearing  of  the  person,  or  that 
the  slander  was  communicated  to 
him  by  one  authorized  by  the  de- 
fendant to  do  so ;  or  that  the  com- 
munication was,  as  to  the  person 
making  it,  privileged,  or  otherwise 
wholly  without  midice.  ib 

9.  Where  the  special  damage  alleged 
was  that  the  plainiff  was,  by  rea- 
son of  the  Slander,  turned  away 
from  her  uncle's  house,  where  she 
resided:  held  that  if  this  was  the 
natural  and  immediate  consequence 
of  the  slander,  it  was  such  pecuniary 
damage  as  would  sustain  the  action. 

ib 

10.  Mdd,  abo,  that  it  was  for  the  jury 
to  say  whether  the  plaintiff  was 
tomed  away  from  her  nude's  on 
account  of  the  slander;  and  that 
that  question  having  been  properly 
submitted  to  them,  and  they  having 
found  for  the  plaintiff,  tne  court 
could  not  disturb  the  verdict         ib 

11.  ^«2i,yvrtA«r,  that  the  drcumstanoe 
that  a  grreat  length  of  time  had 
elapsed  between  the  speaking  of  the 
words  and  the  dismissal  of  the  plain- 
tiff from  her  home,  was  proper  for 
the  consideration  of  the  jury,  and 
would  have  warranted  the  conclusion 
that  it  could  not  be  true  that  the 
plaintiff  was  turned  away  by  reason 
of  the  slander.  ib 

12.  When  a  person  repeats,  again  and 
again,  a  shinder,  after  being  urged 
not  to  do  so,  and  follows  it  up  by 
saying  that  he  can  prove  it,  and  ex- 
pressing a  desire  to  have  an  oppor- 


tunity to  do  so,  aU  groond  for  pf«- 
tonding  that  this  words  were  privi- 
leged, IS  taken  firom  the  case.         d 


SOCIETIKa 

1.  If  a  case  oomes  pr<^>erly  before  a 
sodety,  upon  an  ^plication  to  ezpd 
a  member,  on  charges  made  against 
him,  the  sodety  is  to  jndge  S[  the 
sufficiency  of  the  charges.  A  judge, 
at  Spedal  Term,  cannot  properly 
try  the  question  as  to  the  defence  set 
forth  in  tiie  affidavits.  The  People 
ez  rd  Corriffon  v.  The  Fou*^  Jiei^a 
Father  MaUhew   Benewolmt  JSodefy, 

S67 

2.  A  sodety  has  no  right  to  expel  a 
member  merely  because  he  does  not 
appear,  and  without  provim^  the 
charges  against  him.  Even  thoi^ 
the  party  charged  does  not  sppemr, 
still,  proof  of  his  offBnoe  should  be 
required^  16 

See  SuMDAT. 


SPECIAL  GUARDIAir. 
See  GuAKOiAir  abd  Wasd. 


SPECIAL  TERMa 

See  Pbacticb,  19,  SI. 
SoGixnas,  1. 


SPECIFIC  PERFORMANCE. 

1.  The  specific  performance  of  an  agree- 
ment for  the  conveyance  of  laira,  in 
consideration  of  support  and  main- 
tainance  during  lire,  may  be  com- 
pelled, in  equity.  SkuUon,  ▼.  MU- 
ler,  58 

2.  Where,  in  an  action  for  the  spedfic 
performance  of  a  pared  contract  to 
reconvey  to  the  mortgagor  promiaea 
sold  under  a  decree  of  foredosore, 
the  defendants  deny  the  agreement 
set  out  in  the  complaint,  and  set  np 
an  agreement  to  reconvey  upon  diftr- 
ent  terms  and  conditions,  the  con- 
tract so  set  up  in  the  answer  cannot 
be  held  sufficient  to  take  the  case  out 
of  the  statute  of  frauds,  becanae  it 
does  not  correspond  with  that  al- 
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leged  in  the  eomplaint. 
CooptTy 


MbrriUy. 
612 


8.  The  defendant,  in  such  an  action,  ia 
not  obliged  to  set  up  the  statute  of 
frauds  in  his  answer;  as,  under  the 
modern  rule,  a  party  is  only  called 
upon  to  allege  the  facts  he  intends 
to  prove,  ana  need  not  set  out,  or  re- 
fer to,  the  statute  he  intends  to  rely 
upon.  A 

4.  In  all  the  cases  upon  the  subject  of 
part  performanoe,  whether  by  pay- 
ment or  entry  upon  the  possession, 
it  is  held  that  specific  performance 
will  be  decreed  wnen  it  appears  that 
the  party  seeking  it  cannot  be  re- 
stored to  all  his  rights,  by  an  action 
at  law.  ib 

0.  The  defendant,  a  mortgagee,  having 
bid  off  the  mortgaged  premises,  at  a 
sale  under  a  decree  of  foreclosure,  at 
a  price  tar  below  their  value,  made 
a  parol  agreement  with  the*  mortga- 
gor, to  waive  the  sale  and  reconvey 
we  premises  to  tiie  latter,  upon  beinff 
paid  the  morteage  debt,  interest,  and 
costs  of  the  feredosure.  This  sum 
was  subsequently  paid  to  his  i^nt 
and  attorney,  who  tendered  the  same 
to  the  mortgagee.  The  latter  re- 
fused to  receive  the  same,  or  to  re- 
convey,  and  demanded  possession  of 
the  premises.  The  morteagor,  rely- 
ing upon  the  promise  andagreement 
of  the  defendant,  acquiesced  in  the 
sale,  and  omitted  to  apply  by  motion 
to  set  it  aside.  Held  tnat  to  permit 
a  party  to  avoid  his  agreement,  un- 
der such  drcumstances,  and  obtain  a 
{>roperty  worth  $10,000,  and  hold  a 
udgment  for  $2,200  dedciency,  in 
iquidation  of  a  mortgage  debt  of 
some  $4,000,  would  be  iJlowing  the 
statute  of  frauds  to  be  used  as  an  in- 
strument of  fraud,  instead  of  a  shield 
u;ainst  it  Specific  performance  of 
the  agreement  to  reconvey  de- 
creed, ib 

6.  BiM,  aUo,  that  the  defendant  could 
not  resist  a  daim  for  specific  per- 
formance by  insisting  th^  the  plain- 
tiff had  loet  her  right  to  move  for 
a  resale  by  laches;  the  evidence 
showing  tlxat  she  had  relied  upon 
the  defendant's  agreement  to  waive 
the  sale,  and  reconvey.  And  that 
this  was  a  sufficient  excuse  for  her 
not  having  asked,  at  m  earlier  day, 

Vol.  hXV,  45 


the    interference    of    a    court    of 
equity.  ib 

See  Frauds,  Statute  of,  1. 


STATE  COURTS. 

1.  An  action  by  an  assignee  in  bank- 
ruptoy,  to  set  aside  a  conveyance 
made  by  the  bankrupt,  as  a  fraud  on 
the  bankrupt  act,  is  an  action  to  en- 
force the  law,  of  which  a  State  court 
has  no  jurisdiction.  Gilbert  v. 
Priegt,  444 

2.  The  State  courts  have  concurrent 
jurisdiction  with  those  of  the  United 
States  only  of  actions  arising  inci- 
dentally from  acts  of  congress  passed 
to  carry  into  effect  a  power  confer- 
red upon  them  by  the  constitution, 
and  of  which  the  State  courte  had 
jurisdiction  before  the  adoption  of 
the  constitution ;  and  such  an  action 
is  one  of  that  class  of  cases.  ib 

8.  The  acts  for  which  the  State  courte 
may  set  aside  conveyances  are  each 
as  are  mala  in  ee  ;  the  act  for  which 
the  conveyance  of  a  bankrupt  is 
sought  to  be  set  aside  as  being  in 
fr«ud  of  the  bankrupt  act,  is  not  of 
that  class,  but  is  prohibited  by  a  law 
which  the  State  courte  have  no 
power  to  enforce.  ib 


STATUTES. 

1.  When  a  local  or  private  bill  con- 
teina  provisions  wUch  apply  to  the 
whole  Stete,  the  act  is  valid,  al- 
though the  title  does  not  refer  to 
such  provisiona  But  when  a  stet- 
ute  wnich  applies  to  the  Stete  ai 
large  contains  provisions  of  a  local 
or  private  natiue,  not  disclosed  in 
the  title,  the  latter  provisions  are 
void  as  beinflrln  viola^on  of  the  con- 
stitution. TkePeofle  ez  rd.  Akin 
y.  M9rff<m,  478 

2.  Where  the  title  of  an  act  was  "An 
act  to  fttcUitete  the  construction  of 
the  New  York  and  Oswego  Midland 
Railroad,  and  to  authorise  towns  to 
subscribe  to  the  capital  stock  there- 
of;" and  the  provisions  of  the  statute 
gave  eflect  to  the  objecte  and  pur- 
poses dinlosed  in  the  title;  AtfUthat 
such  an  iKst  wna  Qot  n  yioUitlcw  of 
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the  ooDstitational  prohibition,  how- 
ever numerous  or  various  its  provi- 
sions might  be.  ib 

/iee  New  York,  (City  of,)  1,  2,  8,  4,  5. 
Kaiuioad  Companies,  18. 


STOCK. 
See  Dividend. 

STREETS. 

1.  Although  iovme  are  not  obliged  to 
keep  the  whole  of  a  highway,  from 
one  boundary  to  the  other,  free  frx>m 
obstructions  and  iit  for  the  use  of 
travellers,  the  principle  cannot  ap- 
ply to  the  streets  of  a  village.  Wright 
V.  Saunder$f  214 

2.  The  great  number  of  persons  and 
teams  passing  and  repassing  along 
the  streets  ofa  village,  the  danger  of 
collisions,  of  horses  running  away, 
from  fright  or  the  carelessness  of 
drivers,  and  the  consequent  danger 
to  human  life,  render  it  absolutely 
necessary  tliat  such  streets  be  kept 
free  from  obstructions  throughout 
the  whole  extent  of  them ;  and  if  an 
injury  occurs  from  a  neglect  of  this 
duty,  on  the  part  of  those  charged 
with  tlie  care  of  the  streets,  they 
are  liable  for  the  damages  resulting 
therefrom.  *  w 

8.  Where  one  does  not  own  the  land 
on  which  a  street  is  laid — ^his  lot 
being  bounded  by  the  line  of  the 
street — ^he  has  no  greater  rif ht  to 
the  land  within  the  boondariea  of 
the  street  than  any  other  citlxen.  t6 

4.  It  being  the  duty  of  the  public  offi- 
cers charged  witii  the  care  of  high- 
ways, to  keep  the  streets  of  a  village 
free  from  obstructions  which  can  in- 
terfere with  the  safe  passage  of  per- 
sons, thereon,  and  teams,  over  the 
same,  an  individual  has  the  right  to 
rely  on  the  performance  of  this  duty, 
and  to  pass  along  any  part  of  the 
street,  in  the  day  or  ni^t  time,  in 
the  faith  that  he  will  find  no  ob- 
structions therein.  ib 

5.  By  attempting  to  travel  the  streets 
in  the  night,  a  person  is  bound  to 
exercise  care  and  caution  commen- 
surate with  the  danger   incurred; 


but  he  is  not  bound  to  anticipate 
that  he  will  encounter  ezcaratioiis 
or  embankments  without  having 
some  notice  thereof,  by  lights  or 
other  precautions  taken  for  hia  pro- 
tection, ib 

6.  Digging  post-holes  in  a  street  is  a 
public  nuisance,  although  it  be  done 
in  a  part  of  the  street  not  used,  nor 
susceptible  of  use,  by  the  public  by 
reason  of  natural  obstructioiis  there- 
in. •& 

7.  When  the  act  done  is  a  nuisance, 
the  liability  of  the  pftrty  ranrfng  it, 
for  the  consequences,  follows  as  a 
matter  of  course,  provided  the  per- 
son injured  by  such  act  is  himself 
free  from  neghgenoe.  ih 

8.  While,  in  the  country,  travelkn 
may  be  bound  to  keep  the  traveled 
part  of  the  road,  in  cities  and  towns 
they  are  entitled  to  the  uninterrupted 
useof.the  streets,  at  all  times,  (sub- 
ject to  the  right  of  use  by  individ- 
uals, temporarily,  for  the  purposes  of 
business,  and  to  make  excavations 
therein,)  against  danger  frxwi  which 
all  reasonable  precautions  must  be 
taken,  by  the  use  of  guards  or 
lights,  as  the  nature  of  the  case  may 
require.  A 

See  CERnoRARi,  2,  8,  4,  5. 
Highways. 


SUNDAY. 

1.  The  statute  relative  to  the  observ- 
ance of  Sunday  does  not  apply  to 
the  proceedings  of  budness  meetanss 
of  societies  held  on  that  day.  Ae 
People  ex  rel.  Corriaan  y .  7ne  Y<mmg 
Men's  Father  Matthew  BenemUemt  So- 
ciety,.  S57 

2.  The  holding  of  business  meetings 
of  a  benevolent  society,  or  transact- 
ing its  business,  on  Sunday,  is  not 
fon)idden  as  illegal.  ih 

8.  If  an  individual  chooses  to  belong 
to  a  society  which  holds  its  regular 
meetings  on  Sunday,  and  at  such 
a  meeting  he  is  served  with  a  notice 
to  attend  the  next  meeting,  it  does 
not  rest  with  him  to  make  the  ob- 
jection. t6 

^Cabuebs. 
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SUPPLEMENTARY  PROCEED- 
INGS. 

1.  The  appointment  of  a  receiver,  in 
proceedings  supplementary  to  exe- 
cution, vests  in  the  receiver  all  the 
property  of  the  judgment  debtor, 
without  any  assignment.  But  from 
the  operation  of  this  rule  is  except- 
ed such  property  of  the  debtor  as  is 
by  statute  exempt  from  levy  and 
sale  on  execution.  Cooney  v.  Cooneyy 

624 

2.  The  judgment  debtor,  being  a  house- 
holder having  a  family  for  which  he 
provides,  cannot  be  compelled  to  ex- 
ecute to  the  receiver  an  assignment 
of  a  poU(nr  of  insurance,  for  $200, 
upon  his  nonsehold  furniture,  after  a 
loss  has  occurred.  ib 

8.  For  a  reasonable  time,  the  debtor 
has  a  right  to  the  insurance  money, 
to  replace  the  furniture,  if  he  has  not 
used  other  means  for  that  purpose, 

ib 

iSwRKFKBKS. 


SUPREME  COURT. 

Since  the  adoption  of  the  constitution 
of  1846  and  the  passage  of  the  judi- 
ciary act  of  1847,  an  action  can  be 
maintained  in  the  Supreme  Court, 
as  a  court  of  equity,  in  cases  where 
a  like  suit  in  eqmty  could  be  sus- 
tained in  England.    Boyd  v.  Dowie^ 

287 

8e$  JuRiBDicnoir. 


SURETY. 
See  Peoiomobt  Nona,  9. 


TAX-PAYERS. 

See  AonoN,  6,  7,  8. 

CotnoBARi,  17,  19,  22,  28. 
Towns. 


TOWNS. 

1.  Tax-payers  who  hare  signed  a  peti- 
tion to  the  county  ju<^  praying 
that  the  bonds  of  the  town  in  which 


they  reside  may  be  issued  in  aid  of  a 
railroad,  have  the  right  to  withdraw 
their  names  from  said  petition,  on 
application  to  the  county  judge  for 
leave  to  do  so,  before  a  determina- 
tion has  been  reached.  Tlie  People 
ex  rd.  Angd  v.  Hatch,  480 

2.  And  if  the  county  judge  refuses  to 
permit  the  applicants  to  withdraw, 
and  counts  them  as  tax-payers  si^Q- 
in^  the  petition,  it  is  error,  for 
which  the  determination  and  judg- 
ment of  the  county  judge  may  be  re- 
versed, ib 


8.  The  statute  having  furnished  no 
mode  of  proving  the  identity  of  the 
persons  whose  names  are  si^ed 
to  consents,  with  those  whose 
names  appear  on  the  assessment 
roll,  except  by  the  personal  knowl- 
edge of  the  assessors,  it  is  incum- 
bent on  them  to  bring  their  personal 
knowledge  to  their  aid,  in  determin- 
ing the  question  of  identity.  The 
PeopU  ez  rd.  Akin  v.  Morgan,     478 

4.  Besides,  it  is  obvious  that  the  duty 
of  determining  that  question  was 
conferred  on  the  assessors  because 
of  their  acquaintance  with  the  tax- 
payers of  the  town.  ib 

6.  When  assessors  show  that  in  a  pro- 
ceeding for  bonding  a  town,  they  had 
before  them  the  assessment  roA  and 
consents,  the  signatures  to  which  were 
proved  as  conveyances  of  real  estate 
are  reauired  to  be  proved,  they  will 
be  held  to  have  been  authorized,  aided 
by  their  personal  knowledge  of  the 
tia-payers,  to  determine  whether 
the  requisite  number  had  signed  the 
consents;  and  they  can  return  no 
other  matter  or  fnct  ib 

6.  Such  determination,  when  accom- 
panied by  the  affidavit  of  the  asses- 
sors, is,  nrom  the  very  necessity  of 
the  case,  conclusive  in  such  proceed- 
ing, ib 

7.  The  affidavit  is  dechired  to  be  evi- 
dence that  the  consent  of  a  major- 
ity of  the  tax-payers  has  been  ob- 
tained, and  that  it,  or  a  copy  of  it, 
shall  be  admitted  in  evidence  in  any 
court,  and  before  any  judge  or  justice 
thereof.  Whether  it  is  conclusive 
in  any  other  action  or  pTooeedings  ? 
Qwm-e,  ib 
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8.  To  an  action  by  a  town,  to  compel 
the  surrender  and  cancellation  of 
bonds  pnrpcMiing  to  hare  been  issoed 
by  it,  or  under  ito  authority,  brought 
Bjo^ainst  several  of  the  bond  holders, 
it  is  no  defence  that  the  defendants 
have  no  joint  interest  in  the  bonds, 
and  cannot,  for  that  reason,  be  joined. 
Ths  Town  of  Venice  y.  Brtd,      597 

9.  Nor  is  the  omission  of  the  plaintiff 
to  return,  or  offer  to  return,  uie  stock 
received  by  it  from  a  railroad  com- 
pany, in  pajrment  for  such  bonds, 
any  defence  to  such  action ;  the  de- 
fendants who  purchased  the  bonds 
from  such  company  having  no  right 
or  interest  in  the  stock,  nor  right  to 
demand  a  return  of  it,  nor  to  ask 
any  relief  founded  on  its  non-fetnm. 

ib 

10.  Such  an  action  is  not  an  action  for 
relief  on  the  ground  of  fraud,  within 
subdivision  5  of  section  91  of  tiie 
Code,  on  which  the  ri^ht  of  action 
does  not  accrue  until  uie  discovery 
of  the  fraud  by  the  aggrieved  party. 
The  fraud,  if  there  was  any,  that 
entitles  the  plaintiff  to  relief,  is  either 
in  issuing  the  bonds  without  com- 
plying with  the  requirements  of  the 
statute,  or  in  their  sale  to  a  railroad 
company  in  payment  for  stock.      ih 

11.  The  town,  and  the  tax-payers  it 
represents,  must  be  chai*ged  with 
knowledge  of  such  acts  and  omis- 
sions to  the  same  extent  as  the  de- 
fendants or  others  dealing  with  the 
bonds ;  and  if  so,  these  mcts  must, 
in  the  absence  of  proof,  be  presumed 
to  have  been  known  to  the  plaintiff 
at  the  time  they  occurred;  and 
hence  the  limitation  of  six  years 
would  apply.  t6 

12.  The  bringing  of  an  action  to  com- 
pel the  surrender  and  cancellation 
of  bonds  issued  by  a  town,  in  aid  of 
the  construction  of  a  railroad,  can- 
not be  postponed  until  actions  are 
brought  upon  the  bcmds.  When  the 
bonds  are  transferred  by  the  commis- 
sioners, the  right  of  action  accrues, 
and  the  ten  years'  limitation  beinne 
to  run.  ^  ^ 

13.  Such  an  action,  not  being  founded 
on  contract,  no  counter-claim  arising 
on  contract  is,  for  that  reason,  avail- 
ftble.  Hence  a  defendant  cannot  set 
?P  *^  *  connter-claim  that  the  plain- 
tiff  18  indebted  to  him  in  a  ^- 


fied  sum,  for  money  borroved,  wUch 
was  paid  into  the  treaaory  of  the 
town  and  appropriated  to  its  use. 
Lending  the  town  money  has  no 
apparent  connection  with  tlie  man- 
thorised  issue  of  bonds ;  nor  is  it 
connected  in  any  way  wi&  the  aob- 
ject  of  such  an  actioii.  «6 


See 


ClBXIOEAU. 

HiflHWAn. 
Plsadiho,  8. 


TRESPASa 


1.  The  role  has  long  been  aetded  tiiat 
if  a  person  oommita  a  wiUfiil.and 
malicious  trespass  upon  the  pfoperty 
of  another,  under  circumstances  im> 
volving  unavoidable  injury  to  per- 
sons and  property,  he  is  reqxi&sUe 
to  any  person  liyured  by  aocfa  tna- 
pass.  it  is  not  necessary  lliat  he 
should  intend  to  do  the  partienlar 
injury  which  ensues.  Mm»g€r  ▼. 
Baker,  5S9 


2.  The  defendant  secretly,  and 
the  wanton  and  malicioua  pnipoae 
to  injure  and  destroy  the  property 
of  a  railroad  company,  and  ob^tnci 
the  running  of  trains  upon  its  road, 

gulled  out,  removed  and  threw  away 
le  pins  used  in  oonpfine  togetho' 
the  cars  of  a  train,  wbereoy  the  cars 
were  uncoupled,  and  the  plaintiff,  an 
employee  of  tiie  company,  and  whow 
duty  it  was  to  hitch  and  couple  can 
as  required,  sustained  an  injury  to 
one  of  his  hands.  Hdd  that  such 
uncoupling  of  the  cars,  was  an  un- 
lawful interference  with  the  can,  by 
the  defendant,  and  obviouisly  de- 
signed for  miadiief,  and  involved 
naturally,  if  not  necessarily,  just 
such  consequences  as  did  enane  miin 
the  unlawful  act  Thai  the  defen- 
dant must  have  known  that  some 
one  might  be  injured  by  eodi  aet, 
and  was,  upon  this  principle,  liable 
for  the  consequences  to  any  one  ao 
injured  by  his  willftil  traqaaaa.        tft 


8 


HM^  dUo,  that  a  chai^  to  the  jnry 
that  if  the  defendant  took  the  pina 
ont  of  the  cars,  and,  in  the  ordinary 
use  and  managen^entof  the  train,  the 
plaintiff  while  attempting  to  ooople 
the  cars,  and  without  any  want  of 
care  or  attentiau  on  Us  part,  or  on 
the  pmrt  of  mijr  penoii  i|i  dvoge  or 
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maiiajilttmeiit  of  the  train,  sustained 
an  injory  by  reason  of  such  removal 
of  the  pins,  the  defendant  was  liable 
to  him  in  damages,  was  sabstantaall^ 
correct  and  somnd.  tb 

4.  The  rule  on  this  subject  laid  down 
by  BroDson,  J.,  in  Va$vie7ibHrah  v. 
Truax,  (4  DmiOf  466,)  approved,    ib 

6.  The  case  of  Ryan  v.  Tlie  New  York 
CmOraLRaUroad  Company,  (86  N.  Y. 
210,)  and  other  cases  to  the  same  eflfoct 
distingoished  firom  the  present,  and 
declared  to  have  been  cases  of  negli- 
genXf  or  causes  arising  upon  coniraH, 
where  the  question  was,  what  was 
the  proper  rule  of  damages.  They 
do  not  apply  to  cases  of  wUI/hI 
tpfof^tt.  ib 


TRUSTS  AND  T&USTEEa 

8eB  Paatitiok,  3. 
PowxB  nr  Tuiar. 


u 


Uin>UE  IKFLUENOE. 

1.  One  who  bar^fains,  in  a  matter  of 
advantage,  with  a  person  placing 
confidence  in  him,  is  ooimd  to  show 
that  a  reascmable  use  has  been  made 
of  that  confidence;  and  contracts 
cannot  be  sanctioned  if  such  confi- 
dence has  been  abused.  Jk^ermU  v. 
Soe,  846 

%  Whenever  one  party  is  so  situated 
as  to  exercise  a  controlling  influence 
over  the  will,  conduct  and  interest 
of  another,  contracts  then  made  will 
be  set  aside,  even  upon  slight  evi- 
dence of  the  improper  exercise  of 
such  influenca  ih 

Bm  PnoMnsoET  Noras,  10. 


UNITED  STATES  NOTEa 

Notes  issued  by  the  United  States,  not 
being  redeoned  in  gold  coin;  and 
eold  coin  beinff  worth  much  more, 
m  the  State  of  New  York,  and  in 
every  part  of  the  world,  than  such 
notes;  such  notes  are  not  equal  in 
value  to  money  of  Great  Britain, 
although  they  are  current  money  of 


New  York,  and  in  every  part  of  the 
United  States.  Stranagkan  v.  You- 
mofw,  892 

See  CuBRXNT  Moxxt,  4o. 
Lbasb. 


USER. 
See  HionrATS,  2,  8,  4. 


USURY. 

1.  The  plaintiff  loaned  to  the  defen- 
dant  G.  $1,860,  and  took  as  security 
a  mortgage  for  the  amount.  As  a 
part  of  the  transaction,  he  at  the 
same  time  advanced  $660  to  pur- 
chase a  prior  mortgage  upon  the 
same  premises,  for  $660,  held  by  L. 
He  insisted,  as  a  condition  of  the 
loan,  that  he  should  have  an  as- 
signment of  this  prior  mortgage,  for 
which  he  would  pay  only  $660.  L. 
thereupon  assigned  the  prior  mort- 
gage, to  the  pldntiff,  for  the  amount 
due  upon  its  £ace ;  of  which  amount 
the  maintiff  was  to  pay  $660,  and 
the  defendant  the  balance,  ($100,) 
and  did  so.  Hdd  a  very  transparent 
case  of  a  loan  of  money  upon  an 
usurious  consideration.  Walch  v. 
Cook,  80 

2.  Hdd,  alto,  that  the  borrower  was  at 
full  liberty,  at  all  times,  to  set  up 
the  defence  of  usury  to  the  sec- 
ond mortgage;  it  appearing  that 
althou£^h  he  had,  subsequent  to  the 
execution  of  such  mortgage,  convey- 
ed the  premises,  to  a  third  person, 
with  warranty,  the  deed  was  really 
by  way  of  mortKOfe,  merely,  and 
the  premises  had  been  reconveyed 


the  prei 
tohun. 


See  AoBsraoEHT,  2. 
LxxLoGi,  2. 


VENDOR  AND  PURCHASER. 

1.  0/ Jieal&UUe, 

1.  A  representation,  made  by  a  vendor, 
respecting  the  property  sold,  may 
relieve  the  purcnaser  from  the  use 
of  that  care,  caution  and  observation 
that  he  would  be  bound  to  exercise 
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if    no    representation    were    made. 
Vandetoalker  v.  Otmer,  666 

2.  While  it  is  true  that  a  purchaser 
may,  by  relying  on  the  representa- 
tions of  the  vendor,  be  misled,  and 
omit  to  make  that  careful  examina- 
tion of  the  property  that  a  prudent 
man  would  and  should  make,  yet  a 
jury  should  require  the  clearest 
proof  that  the  purohaser  was  induced 
oy  the  representation  to  omit  to  ex- 
amine the  property.  ib 

8.  It  will  not  do  to  permit  a  veiylee, 
having  the  property  before  him  and 
defects  in  it  plainly  discoverable,  to 
shut  his  eyes  and  ears  and  omit  to 
use  his  senses,  and  pretend  that  he 
relied  on  the  representations,  and 
was  thereby  misled.  t6 

4.  In  cases  of  warranty,  an  obvious 
defect  is  not  cured  by  the  warranty ; 
because  the  law  requires  the  pur- 
chaser to  examine  the  property  with 
that  d^ree  of  care  and  skill  that 
men  generally  are  capable  of  exer- 
cising, in  respect  to  property  they 
are  proposing  to  purchase.  The 
same  principle  should  apply  in  cases 
of  false  representation.  If  the  prop- 
erty is  not  present,  the  purchaser 
mav  rely  on  the  representation ;  but 
if  the  property  is  present,  and  noth- 
ing is  said  or  done  by  the  vendor  to 
induce  the  purchaser  not  to  examine 
it,  and  the  falsity  of  the  representa- 
tion is  palpable  to  the  senses,  the 
purchaser  cannot  be  permitted  to 
omit  examination,  ana  justify  his 
omission  by  the  representation,      ib 

6.  In  an  action  to  recover  damages  for 
false  and  fraudulent  representations, 
made  by  the  defendant,  that  there 
were  no  daisies  or  other  foul  weeds 
on  a  farm  owned  by  him,  and  which 
the  plaintiff  was  negotiating  with 
him  to  purchase,  the  plaintiff  proved 
that  in  answer  to  an  inquiry  whether 
he  knew  of  any  farm  for  sale,  the  de- 
fendant said  he  had  one  to  sell;  and 
being  asked  if  it  was  free  from  foul 
weeds,  such  as  daisies,  d^c,  replied 
that  it  was.  The  plaintiff  said  he 
would  go  and  see  the  farm ;  that  if 
tliere  were  any  daisies  on  it,  he  did 
not  want  it.  The  plaintiff  visited 
the  farm  two  or  three  times  after- 
ward, and  on  each  occasion  asked  the 
defendant  whether  there  were  any 
daisies  Ac.  on  tlie  farm,  and  was  an- 


swered in  the  negative.  The  plns- 
tiff  swore  thai  he  retied  on  those 
representations;  and  that  wlule  on 
the  farm  he  did  not  look  for  dairifw, 
nor  think  of  them;  that  he  might 
have  seen  them  on  the  plowed 
ground,  had  he  thought  to  look  fat 
them.  Held,  I.  That  had  the  plain- 
tiff made  the  purchase  of  the  fimn 
on  the  representation  made  at  the 
first  interview,  and  withoat  going 
upon  the  land,  he  could,  with  great 
propriety,  say  he  relied  upon  the 
representation;  but  that  when  he 
went  on  to  the  farm,  and  had  an  op- 
portnnitv  to  ascertain  whether  there 
were  daines  upon  it,  and  did  not 
five  the  slightest  attention  to  them, 
he  ought  not  to  be  permitted  to 
recover ;  unless  it  appeared  that  the 
daisies  could  not  uien  be  diaoov- 
ered.  2.  That  the  evidence  in  re- 
gard to  the  difficulties  in  the  way  of 
the  plaintiff's  ascertaining  whether 
there  were  daisies  on  the  &nn, 
should  not  be  permitted  to  excnae 
him  from  the  duty  of  examining,  in 
order  to  discover  whether  were 
were  or  were  not  dusies  upcm  it, 
after  his  adnussion  that  he  could 
have  seen  daisies  in  the  plowed 
ground,  if  he  had  thought  to  look  for 
them.    Talcott,  J.,  dissented.        t& 

6.  When  the  vendee,  in  a  contract  for 
the  purchase  and  sale  of  real  estate, 
takes  possession  of  the  property  as 
owner,  without  having  paid  the  pur- 
chase money,  he  is  bound  to  pay 
interest.     Parker  v.  Parker,        205 

2.   0/ChatUU, 

1.  A  purchase  of  goods  with  a  design 
not  to  pay  for  them  is  such  a  fraud 
as  will  avoid  the  sale.  Barnard  v. 
Campbell,  286 

8.  When  a  sale  is  procured  by  frand, 
no  title  passes  to  the  vendee,  but  the 
vendor  stiU  retiuns  the  legal  right 
in  tlie  goods,  and  may  recbim  them 
from  the  fraudulent  vendee.  it 

9.  The  general  rule  is,  that  a  peraoa 
from  whom  chattels  have  been  ob- 
tfldned  by  frand  may  follow  them, 
and  reclami  them  from  any  one  not 
being  a  bona  fide  purchaaer  for 
value.  •& 

10.  From  the  19th  to  the  24th  of  Au- 
gust, 1 863,  1,300  bags  of  linseed  were 
held  in  storage  for  the  plaintilb  by 


L.  ftt  Boflton.  J.  A  Co.  being  on  the 
eve  of  insolvency,  and  with  the  In- 
tent not  to  pay  for  it,  bought  the 
linseed  of  the  plaintiffs,  for  $3  per 
bushel.  On  the  2l8t  of  August  they 
accepted  an  offer  of  j^2.70  per  bushel 
for  the  linseed  from  the  defendants, 
who  on  that  day  sent  their  notes  to 
J.  A  Co.  in  payment  On  the  24th 
of  the  same  month,  the  plaintiffs  gave 
J.  A  Co.  an  order  on  L.  for  the  de- 
livery of  the  seed,  by  means  of  which 
it  was  procured,  and  on  the  25th  of 
August  was  shipped  to  the  defen- 
dants, at  Brooklyn.  The  notes  of 
the  defendants  were  received  by 
J.  A  Co.  August  22d,  and  on  the 
same  day  pledged  by  them  with 
B.  A  Co.  as  coUateral  security  for  a 
loan.  They  were  paid  at  maturity. 
On  the  27th  of  August,  J.  A  Co. 
failed,  ffeld  1.  That  conceding  that 
the  defendants  were  ignorant  of  any 
intended  fraud  op  the  part  of  J.  A 
Co.  and  that  they  were  honest  deal- 
ers, in  the  whole  transaction,  they 
did  not  part  with  their  notes  on  the 
credit  of  the  possession  or  delivery 
of  the  linseed,  that  being  in  the 
storehouse  of  L.  at  the  time,  and  J. 
A  Ca  having  then  no  possession  of 
It,  nor  any  indicia  of  utle,  nor  any 
right  or  claim  to  it.  It  was  then 
the  property  of  the  plaintiffs,  who 
had  not  entrusted  the  possession  or 
apparent  ownership  of  the  property 
to  J.  4&  Co.,  or  put  it  in  their  power 
to  deceive  any  innocent  purchaser, 
prior  to  the  24th  of  August;  and 
previous  to  that  time  the  notes  of  the 
defendants  had  been  voluntarily 
sent  to  J.  <fc  Co.,  and  they  had 
pledged  them  to  B.  <fe  Co.  2.  That 
the  conduct  of  J.  A  Co.,  both  before 
and  after  the  delivery  of  the  prop- 
erty, fiilly  evinced  their  fraudulent 
intent,  and  they  got  no  title  to  the 
linseed,  as   against    the    plaintiiEs. 

3.  That  the  plaintiffs  could  have  re- 
claimed the  goods  from    J.  A  Co. 

4.  That  the  defendants,  not  being 
bona  Jide  purchasers  for  value  paid 
on  the  credit  of  the  possession  or  de- 
livery of  the  property,  they  could 
not  resist  the  chdm  of  the  plaintifTs 
as  its  true  owners.  ib 

11.  B..  H.  A  Co.  agreed  to  sell  to  S. 
A  Co.  100  bales  of  cotton,  and  ship- 
ped it  from  Savannah  to  B.  at  New 
York  with  instructions  to  inquire 
about  the  standing  of  S.  <&  Co.,  and 
not  to  deliver  the  cotton  or  give  up 
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the  bill  of  lading,  if  he  had  any 
doubt  about  a  draft,  accompanying 
the  same,  being  met  on  maturity, 
by  S.  A  Co.  The  draft  was  present- 
ed to,  and  accepted  by  S.  A  Co.  on 
tlie  arrival  of  the  cotton.  The  cot- 
ton was  received  by  B.  and  stored  in 
a  warehouse.  B.,  after  inquiry,  not 
being  satisfied  as  to  .the  standing  of 
S.  A  Co.,  refused  to  deliver  the  cot- 
ton on  credit,  aod  held  it  until  the 
draft  became  due ;  agreeing  with  S. 
A  Co.  that  if  the  drtSt  was  paid,  the 
latter  should  have  the  cotton ;  if  not, 
S.  A  Co.  were  to  give  up  the  cotton, 
and  allow  B.  to  sell  it  Tlie  draft 
not  being  paid,  at  maturity  B.,  on 
the  17th  of  April,  sold  the  cotton  to 
D.  F.,  and  delivered  it  D.  F.  pro- 
cured a  loan  from  the  plaintiff,  upon 
the  cotton,  on  a  warehouse  receipt, 
and  the  plaintiff  took  the  cotton  into 
its  custody.  On  the  3d  of  April  S. 
A  Co.  sold  93  bales  of  the  cotton,  to 
T.  F.,  (the  defendant,)  who,  on  the 
10th  of  April,  tendered  B.  a  check, 
which  he  refused.  On  the  1  Ith  of 
April,  the  sheriff  levied  on  the  cot- 
ton under  an  attachment  ^aiiist  the 
property  of  S.  4  Co.  T.  ¥.  brought 
an  action  against  B.  and  the  sheriff, 
upon  wliich  the  coroner  took  the 
said  93  bales  from  the  plaintiff.  In 
an  action  against  T.  F.  and  the  coro- 
ner, to  recover  the  value  of  the  cot- 
ton; I/eld,  1.  That  no  delivery  hav- 
ing taken  place,  and  no  payment 
having  been  made  and  accepted,  the 
title  to  the  cotton  was  never  in  S.  A 
Co. ;  and  the  levy  by  the  sheriff,  or 
the  sale  to  T.  F.  was  of  no  validity, 
and  transferred  no  title,  either  to  the 
sheriff  or  to  T.  F.  2.  That  the  ten- 
der of  payment,  by  T.  F.,  was  of  no 
avail,  because  he  only  tendered  for 
93  bales ;  because  the  tender  gave 
him  no  right  to  the  property,  if  B. 
refused  to  deliver,  but  left  him  to  an 
action  for  damages;  and  because 
T.  F.  had  no  title  to  all  the  property, 
even  from  S.  A  Co.,  who  were  his 
vendors.  3.  That  the  sale  to  D.  F. 
was  a  legal  sale,  within  the  powers 
possessed  by  B.,  and  D.  F.  obtained 
a  good  title.  4.  That  the  correct^ 
rule  of  damages  was  the  value  of  the 
cotton  at  the  time  of  its  taking,  and 
interest.  The  New  York  OuaratUjf 
and  Indemnity  Co,  v.  Flynn^        365 

12.  Hdd,  aUo,  that  although  the  ad- 
mission was  that  the  property  was 
taken  on  the  17tli  of  April,  yet  that 
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inasmaoli  as  the  eTidence  showed 
that  the  correct  date  was  the  25th, 
and  it  was  ^parent  that  the  case 
was  tried  on  that  supposition,  the 
court  was  warranted  in  disregarding 
the  erroneous  admission,  andi  might 
be  governed  by  the  evidence.         t6 

8te  AOKKEMCIfT,  7,  17. 

BOKA  FmS  PUBCHASXB. 
PbDICIPAL  AMD  AOBMT,  1,  6,  7. 

PaowaeoBT  Notes,  2,  8,  4. 


VERDICT. 

iSw  JOBTIOKS  OF  THX  PbaCS,  4,  5,  6. 
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VILLAGE. 
See  Stbkbts^  1,  2. 


VOLUNTARY  CONVEYANCES. 

See  F&AUDULEMT  CoVTSTANOaSb 


VOLUNTARY  PAYMENT. 

1.  A  Yolontary  payment,  made  on  a 
claim  of  right,  and  under  no  misap- 

Erehension  or  mistake  of  fact,  cannot 
e  recoTcred  back.    DoU  y.  JSarU, 

298 

2.  It  is  well  settled,  in  this  country, 
that  where  there  is  no  mistake  of 
fact,  a  voluntary  payment,  though 
made  under  a  mistake  of  law,  cannot 
be  revoked.  ib 

8.  The  defendants  held  a  mortgage  for 
$8,000  and  interest,   executed  Sep- 
tember 27, 1860,  and  payable  in  three 
years  from  date,  on  premises  in  the 
city  of  New  York.     The  plaintiff 
having  become   the  owner  of  the 
premises,  he,  on  the  14th  of  April, 
1870,  desired  to  pay  the  mortgage, 
in  legal  tender   currency,   but   Uie 
holders  demanded  gold ;  whereupon 
the  parties  entered  into  a   written 
agreement  that  the  sum  of  $985,  be- 
ing the  difference  between  the  yalue 
of  gold  coin  and   legal  tender  cur- 
rency, on  the  amount  of  the  mort- 
gage,  diould   be  deposited  by   the 
plaintiff  in  a  trust  company,  in  the 
SfT-.u^  ^1  parties;  that  ft  should 
be  forthwith   submitted  to  the  8u- 
£;^.«  ^:^   of  New  York,  to  de- 
termme  the   question   whether   the 


mortgage  was  payable  in  gold  or  pa- 
per currency.  Subsequently  the  par- 
ties agreed  that  the  snbmiasiNL  to 
the  court  should  be  delayed  until 
after  the  deosion  by  the  ^qiroBe 
Court  of  the  United  SUtes  of  the 
so-called  legal  tender  cases;  and  in 
case  such  decision  should  amount  to 
a  reversal  of  the  decision  in  Hepbmm 
T.  Orieufold,  the  plaintiff  shonld  be 
entitled  to  the  sum  so  deposited. 
The  Supreme  Court  of  the  United 
States  followed  the  deduon  in  Bqh 
Intm  V.  OrinoM,  and  on  the  plain- 
tiff's order  the  deposit  was  paid  to 
the  defendants.  Afterwards  the  Sa- 
preme  Court  of  the  U.  S.  hdd  that 
the  legal  tender  act  was  conrtito- 
tional,  and  that  it  applied  to  cobt 
tracts  made  before,  as  well  as  after 
its  passage.  Hdd  that  the  plaintiff 
could  n<S  recover  back  the  moaev 
thus  paid  to  the  defendants.  w 

4.  That  as,  at  the  time  tiie  payment 
was  made,  botii  the  Supreme  Coort 
of  the  United  States,  and  the  Su- 
preme Court  of  New  York,  had  de- 
cided against  the  oonatitutionaUty 
of  the  legal  tender  act  as  it  respects 
contracts  made  before  its  parage, 
the  contingency  had  arisen,  on  the 
happening  of  which  the  parties  had 
agreed  the  money  should  be  paid  over 
by  the  trust  company  to  the  defen- 
dants ;  and  the  payment  thereof  was 
voluntary,  made  on  a  cbdm  of  r^^t, 
and  under  no  mis^pprehenaon  or 
mistake  of  fact.  ^ 


w 


WARRANTY. 


See  ComnrBa-CLADf, 

VsiTDOa  AND 


PUB0HASB,4. 


WILL. 

dmetrmeAon  of  ta  PoHkmltar  Cam. 

See  Brundage  v.  Bmndage,  S97 ;  Henly 
V.  Fit^erald,  0O8. 

See  Powza  »  Tbcst. 
WITNESS. 


1.  Although   foar»  witnesses, 
one,  is  a  very  great 


) 
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yet  it  is  the  right  of  a  referee  to  be- 
ueye  the  one,  and  dlabelieve  the 
foor.  Having  seen  and  heard  the 
witnesses,  he  is  much  better  able 
to  determine  the  amoont  of  eredit 
to  which  they  are  respectively 
entitled,  than  the  ooort  can  be. 
Wriffhl  y.  Saunden,  S14 

S.  A  party  may  be  examined  as  a  wit- 
ness in  his  own  behalf  to  contradict 
a  witness  previously  oalled  and  ex- 
amined by  him,  where  soch  party's 
testimony  is  not  necessarily  an  un- 
peachment  of  the  witness.  HUdreth 
v.  Shtpard,  266 


8.  Thus,  where  a  witness  has  testified 
that  there  was  a  consideration  for 
certain  drafts  in  soit^  the  party  call- 
ing him  may  be  sllowed  to  prove, 
by  his  own  testimony,  that  the  drafts 
were  accomodation  paper.  The  tes- 
timony is  admissible  to  show  that 
the  witness  was  mistaken  as  to  the 
consideration.  ib 

See  Gbdonal  Law,  8,  4. 
EvmDiOB,  1,  2,  4,  0,  6. 

WRIT  OF  BKBOR. 
See  CRDiDffAL  Law,  7,  8. 


END   OF  TOLUUE  8IZTT-FITB. 
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